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ACT:

HEADNOTE

JUDGVENT:
ORDER

This appeal has been filed on behalf of the State of
Maharashtra for setting aside an order dated 12th July, 1988
passed by the Hi gh Court of Bonbay dropping the contenpt
proceedi ng whi ch had been initiated agai nst the respondents.

It appears that respondents had filed a wit petition
before the H gh Court clainmng refund of Rs.2,60,144-70 paid
as counter-vailing/additional duty. The Custons Departnent
filed an affidavit stating that a false claimhad been nmade
before the Court for obtaining refund because in fact the
wit petitioners - respondents had not paid any duty at al
and had claimed the refund on basis of forged docunents. In
connection with the said dispute, a notice was issuedto the
respondents as to why a conplaint be not filed against them
under Sections 191, 192, 209 and 210 of ~the Indian Pena
Code. A notice was also issued to the respondents directing
themto show cause why proceedings for contenpt be not
initiated against them After taking into consideration the
show cause filed on behalf of the respondents an order was
passed directing that a conplaint be filed against them The
| earned Judges having passed the aforesaid order directed
that no action be taken under Contenpt of Courts Act, 1971
(hereinafter referred to as the "Act’). This part of the
order is being challenged in this appeal. According to the
appel lant-State in the facts and circunstances of the
present case the contenpt proceeding should not have been
dr opped.

The prelimnary question which has to be examined as to
whet her in the facts and circunstances of the case an appea
i s mai ntai nabl e agai nst an order dropping the proceeding for
contenpt. It is well settled that an appeal is a creature of
a statute. Unless a statute provides for an appeal and
specifies the order agai nst which an appeal can be filed, no
appeal can be filed or entertained as a matter of right or
course. Section 19 of the Act says:
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Appeals - (1) An appeal shall lie
as of right from any order or
deci sion of Hgh Court in the
exercise of its jurisdiction to
puni sh for contenpt -

(a) where the order or decision is
that of a single Judge, to a
Bench of not less than two
Judges of the Court;

(b) where the order or decision is
that of a Bench, to the
Suprenme Court:

Provi ded that where the order
or decision is that of the Court of
the Judicial Conmi'ssioner in any
Union Territory,  such appeal shal
lie to the Supreme Court.

(2) Pending any appeal, t he

appel'l ate Court nmmy order that -

(a) ‘the execution of the punishnment
or order appealed agai nst - be

suspended,;

(b) if t he appel L ant is in
confinenent, he be rel eased on
bail; and

(c) t he appeal be hear d
not wi t hst andi ng t hat the
appel | ant._ has not purged  his
cont enpt .

(3) Where any person aggrieved by
any order agai nst which - an appea
may be filed satisfies the High
Court that he intends to prefer an
appeal the Hgh Court may  also
exercise all or any of the powers
conferred by sub-section (2).
(4) An appeal under sub-section (1)
shall be filed
(a) in the case of an appeal to a
Bench of the High Court,
within thirty days;
(b) in the case of an appeal to the
Supreme Court, within sixty
days, from the date of the
order appeal ed agai nst.
On a plain reading Section 19 provi des that an appeal shal
lie as of right fromany order or decision of the H gh Court
in exercise of its jurisdiction to punish for contenpt. In
other words, if the Hi gh Court passes an order in exercise
of its jurisdiction to punish any person for contenpt of
court, then only an appeal shall be maintainabl e under sub-
section (1) of Section 19 of the Act. As sub-section (1) of
Section 19 provides that an appeal shall lie as of right
fromany order, an inpression is created that an appeal has
been provided under the said sub-section against any order
passed by the High Court while exercising the jurisdiction
of contenpt proceedings. The words 'any order’ has to be
read with the expression 'decision’ used in said sub-section
which the High Court passes in exercise of its jurisdiction

to punish for contenpt. ’'Any order’ is not independent of
the expression "decision’. They have been put in an
alternative form saying 'order’ or 'decision’. |In either

case, it nust be in the nature of punishnent for contenpt.
If the expression 'any order’ is read independently of the
"decision” then an appeal shall lie under sub-section (1) of
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Section 19 even against any interlocutory order passed in a
proceeding for contenpt by the Hi gh Court which shall |ead
to a ridiculous result.

It is well known that contenpt proceeding is not a
di spute between two parties, the proceeding is primarily
between the court and the person who is alleged to have
conmitted the contenpt of court. The person who inforns the
court or brings to the notice of the court that anyone has
commtted the contenpt of such court is not in the position
of a prosecutor, he is sinply assisting the court so that
the dignity and the mgjesty of the court is maintained and
upheld. It is for the court, which initiates the proceeding
to decide whether the person against whom such proceeding
has been initiated should be punished or discharged taking
into consideration the facts and circunstances of the
particul ar case. This Court in the case of Baradakanta
Mshra v. M. Justice Gatikrushna Msra C. J. of the Orissa
H C., AIR 1974 SC 2255 - 1975(1) SCR 524 sai d:

...\Where the Court rejects a notion

or ‘a reference and declines to

initiate a proceedi ng for contenpt,

it refuses to assume or exercise

jurisdiction to punish for contenpt

and such a -decision cannot be

regarded as a decision in the

exercise of its jurisdiction to

puni sh  for cont enpt . Such a

deci si on woul d not, therefore, fal

wi thin the openi ng words of “Section

19, subsection (l) and no appea

would Iie against it as of right

under that provision
Again in the case of D.N. Taneja V. Bhaian Lal, (1988) 3 SCC
26 it was said:

"The right of appeal wll be

avai |l abl e under sub-section (1) of

Section 19 only agai nst any

decision or order of a H gh Court

passed in the exercise of its

jurisdiction to puni sh for

contenpt. In this connection, it is

pertinent to refer to the provision

of Article 215 of the Constitution

whi ch provides that every High

Court shall be a court of record

and shall have all the powers of

such a court including the power to

puni sh  for contempt of itself.

Article 215 confers on the high

Court the power to punish for

contenpt of itself. In other words,

t he H gh Cour t deri ves its

jurisdiction to punish for contenpt

from Article 215 of the

Constitution. As has been noticed

earlier, as appeal will lie under

Section 19(1) of the Act only when

the High Court makes an order or

deci si on in exerci se of its
jurisdiction to puni sh for
contenpt. It s submitted on behalf
of the respondent and, in our

opi nion rightly, that the High
Court exercises its jurisdiction or
power as conferred on it by Article
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215 of the Constitution when it

i nposes a puni shrent for contenpt.

When the H gh Court does not inpose

any puni shnent on the al | eged

contemor, the Hi gh Court does not

exercise its jurisdiction or power

to puni sh for cont enpt . The

jurisdiction cf the Hgh Court is

to puni sh. When no punishnent is

i nposed by the High Court, it is

difficult to say that the High

Court has exerci sed its

jurisdiction or power as conferred

on it by Article 215 of the

Constitution."

No appeal is nmaintai nable against an order dropping
proceedi ng for contenpt or refusing to initiate a
proceeding for contenpt is apparent not only from sub
section (1) of Section 19 but also fromsub-section (2) of
Section 19 ~which provides that pending any appeal the
appel | at e Court may order that

(a) the execution of the punishnent or the order appeal ed
agai nst be suspended,;

(b) if the appellant is in confinement, he be rel eased on
bail; and

(c) the appeal be heard notw thstanding that the appell ant
has not purged his contenpt.

Sub-section (2) of Section 19 indicates that the reliefs
provi ded under clauses (a) to (c) can be clained at the
i nstance of the person  who has been proceeded agai nst for
contenpt of court.

But even if no appeal is naintainable on behalf of the
person at whose instance a proceedi ng for contenpt had been
initiated and | ater dropped or whose petition for initiating
contenmpt proceedi ngs has been dismissed, is not wthout any
renmedy. In appropriate cases be can invoke the jurisdiction
of this Court under Article 136 of the Constitution /and this
Court on being satisfied that it was a fit case  where
proceedi ng for contenpt shoul d have been initiated, can set
asi de the order passed by the H gh Court. |In suitable cases,
this Court has to exercise its jurisdiction under Article
136 of the Constitution in the Ilarger —interest of the
admi ni stration of Justice.

So far the facts of the present case are concerned, the
| earned Judges having passed an order directing that a
conpl aint be |odged against the respondents, thought it
proper not to pursue the proceeding for contenpt against
them No appeal under Section 19(1) of the Act is
mai ntainable. In the facts and circunstances of the case it
cannot be said that such an order requires to be interfered
with by this Court in exercise of its jurisdiction under
article 136. The appeal is dism ssed. No costs.




