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These two appeal s invol ving conmon questions of |aw and fact were
taken up for hearing together and are being disposed of by this comon
j udgrent .

One Hazrat Sha Walli was a Peer. He was called Shan Shah- E-
Malwa. On his death, a Dargah was established in his nmenory. FErstwhile
Mahar aj a Hol kar Darbar, a Hi ndu king granted Mafi |nayat Land to the
Dargah. Allegedly, the | and in question was held to be not fornm ng a part of
Wakf in ternms of the provisions of the Wakf Act, 1954 (for short "the 1954
Act"). One Munna Bai filed an application for getting her nane nutated in
respect of the property in question. It was dismissed on 4.2.1967. She
thereafter filed an application under Section 25 of the 1954 Act for
regi stering the Dargah as a Wakf. A notice was issued to Subhan Shah and
others who were the heirs of the said Hazrat Sha Walli (hereinafter referred
to as "the private parties”). They filed their show cause denyi ng and
di sputing that the property in question was a Wakf property. It was
contended that Munna Bai filed the aforenentioned application as she was
deni ed her claimto occupy the post of a Mijjawarship. It was further
cont ended:

"That there has been 50 Bighas | and under the
Sanad but when we were mnors and Mahboobsha

the husband of the | ady was the person in charge of
the office of Mijjawarship, the Jahagirdar has

snhat ched away about 40 Bi ghas, but since ours
taking charge of it we are nmpost aptly managi ng the
property and property |ooking after the Dargah. It
is wong to say that there is a nmanagi ng comm ttee
for this Dargah."

On or about 18.3.1968, the properties were declared as Wakf property
and the Dargah was regi stered as Wakf by an order dated 18. 3.1968. The
private parties’ application for recall of the said order was rejected by the
Madhya Pradesh Wakf Board (for short "the Board") by an order dated
24.6.1968 stating that registration of the Dargah as Wakf was legal. A
conmittee was thereafter constituted by the Board for nanaging the affairs
of the Dargah. Possession of the private parties was allegedly forcibly taken
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over.

A suit thereafter was filed in Cvil Court for a declaration that the
orders passed by the Board are null and void and for recovery of possession
of the suit property inter alia contending that the order registering the
Dargah as Wakf was vitiated in law. It was al so contended that the
application filed by the said Minna Bai under Section 25 of the 1954 Act
was barred by linmtation.

The Parliament enacted the Wakf Act, 1995 (for short "the 1995
Act"). The 1954 Act was anended by the State of Madhya Pradesh. The
State of Madhya Pradesh constituted the M P. Wakf Tribunal (for short "the
Tribunal"). It also anended the provision of the said Act in ternms whereof
all civil suits stood transferred to the Tribunal. The suit filed by private
parties was al so transferred.

Before the Tribunal, the Board did not adduce any evidence. It,
however, allegedly filed a gazette of the year 1984. The Tribunal passed an
order fram ng a schene for managing the affairs of the said Dargah. Both
the Board and the private parties aggrieved thereby filed revision
applications before the H.gh Court. By reason of the inpugned judgnent,
the H gh Court dism ssed both-the applications hol di ng:

(1) In view of the adm ssion nade before the Tribunal that they are not
averse to the property being declared Wakf, if they are declared to be

the Muj awar thereof.

(ii) The Tribunal had the requisite jurisdiction to frane a schene.

Both the Board and the private parties are, thus, before us:

Contention of M. Shakil Ahmed Syed, |earned counsel appearing on
behal f of the Board is that power to franme a schene vests in the Board and
not in the Tribunal and, thus, the High Court conmitted an illegality in
passi ng the inpugned order

M. Syed Ali Ahmad, |earned counsel appearing on behalf of the
private parties, on the other hand, submtted that the Hi gh Court proceeded
on a wong premse that the private parties adnitted that the property in
guesti on was a Wakf property.

"Wakf" has been defined in Section 3(1) of the 1954 Act to nean "the
per manent dedi cati on by a person professing Isl'amor any other person of
any novabl e or i movabl e property for any purpose recogni zed by the
Musl am | aw as pious, religious or charitabl e\005". ~Section 4 provides for
survey of Wakfs. According to the private parties, upon survey the Dargah
was not found to be a Wakf property. Only when a property is found to be a
Wakf property, a registration thereof can be made. Section 5 of the 1954
Act, reads, thus:

"5, Publication of list of wakfs V026 (1) On receipt
of a report under sub-section (3) of Section 4, the
State CGovernnent shall forward a copy of the same

to the Board.

(2) The Board shall exam ne the report
forwarded to it under sub-section (1) and publish,
inthe Oficial Gazette, a list of wakfs in the State,
or as the case nay be, the part of the State,
whet her in existence at the comrencenent of this
Act or comng into existence thereafter to which
the report relates, and containing such particulars
as may be prescribed."

Under Section 5 of the 1954 Act, a civil suit in regard to the dispute as
to whether a particular property specified as Wakf property in the list of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 7

Wakfs mai ntai ned under Section (2) thereof is a Wakf property or not, a
civil suit will be maintainable. Section 6-A of the 1954 Act provides for
power of Tribunal to determ ne disputes regardi ng wakfs.

Mai ntai nability of the suit, therefore, is not in question. The property
was dedicated to the Dargah, if any, a long tinme back. An application for
registration of the said property as a Wakf property in ternms of Section 25 of
the 1954 Act, therefore, could have been filed only within the period
specified thereunder, viz., nine months fromthe date of conming into force of
the said Act. Registration of Wakfs whether created before or after the
commencement of the said Act is governed by Section 25. A copy of the
Wakf deed was also required to be enclosed with such an application. Sub-
section (7) of Section 25 of the 1954 Act provides for naking of an inquiry
into the correctness or otherw se of the contents of the said application

We may notice that Section 104 of the 1995 Act is in pari nmateria
with Section 66-C of the 1954 Act, which reads as under

"104. Application of Act to properties given or
donat ed by persons not professing |Islhamfor
support of certain wakf.\027Notw t hst andi ng
anything contained inthis Act where any novabl e
or inmmovabl e property has been given or donated
by any person not professing |Islamfor the support
of a wakf being\ 027

(a) a nosque, idgah, imanbara, dargah, khangah
or a mmgbar a;

(b) a Muslimgraveyard,;
(c) a choultry or nusafirkhana,

then such property shall be deemed to be
conprised in that wakf and be dealt in the sane
manner as the wakf in which it is(so conprised."

Section 83 of the 1995 Act provides for constitution of the Tribunal
The jurisdiction of the Tribunal as contai ned-in sub-section ' (5) of Section 7
of the 1995 Act reads as under

"(5) The Tribunal shall not have jurisdiction to
determ ne any matter which is the subject-matter

of any suit or proceeding instituted or cormenced
inacivil court under sub-section (1) of section 6,
before the conmencenent of this Act or which is

the subject-matter of any appeal fromthe decree
passed before such conmencenent in any such

suit or proceeding or of any application for
revision or review arising out of such suit,
proceedi ng or appeal, as the case may be."

The Tribunal noticed the sources of title of the private parties in the
suit property. In determning the respective contentions of the parties to the
suit, the Tribunal franed the follow ng issues:

"1, Whet her Mazar Nahar Shah Ali Baba is the
property of plaintiffs of Siranam and the order of
def endant No. 1 of dated 24.4.68 and 13.4.68 are
illegal and of no consequences?

2. Whet her plaintiffs are entitled to regain the
busi ness on the di sputed Mazar."

The issues franed were not wholly apposite to the rival contentions of
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the parties. They do not reflect the requisite issues before the parties in the
light of their pleadings. The Tribunal noreover did not analyse the

evi dences adduced by the parties before it. Applicability or otherw se of the
notification issued in the year 1984 was al so not considered. It declared the
property to be a WaAkf property stating:

"\ 005Def endant No. 1 Wakf Board | ed no evidence
inits favour, but Madhya Pradesh Wakf Board has
produced the copy of Madhya Pradesh Gazette and
Regi ster of Registration of Wakf in which disputed
Maj ar has been depicted as the property of Wakf

and year of (billing) cultivation. The plaintiffs
have not objected to this.. The npbst inportant this
is that the plaintiffs have admitted in evidence that
Maj awar in question is their inherited property and
their forefathers had been working as Mijawar in
the Dargah. Therefore, the opportunity may be
given to themto serve as Mijawar at Dargah."

I't purported to have taken into consideration the adm ssion of the
private parties that Majawar in question is their inherited property and their
forefathers have been working-as Mijawar in the Dargah. On the basis of
the said purported adm ssion on the part of the private parties, the Tribuna
opi ned that there exists no dispute that there existed a Wakf which was
situated in village Nozarana |Indore of Hazrat Nahar Ali Shah which has
been |l egally registered by the Board.

Title to a property has a definite connotation. It is not the same as
user. The Tribunal failed to deal with the question as to whether the Board
had the requisite jurisdictionto entertain the application filed by Minna Ba
being barred by Iimtation, insofar as whereas period of limtation provided
for under sub-section (8) of Section 25is nerely three nonths, Minna Ba
filed an application after 12 years after coming into force of the 1954 Act.

We are not unm ndful of the fact that the Board itself could have
initiated proceedings in terns of Section 27 of the 1954 Act but then no suo
notu proceeding was initiated by it. No notice in this behalf has been
i ssued.

In Ms. D.N. Roy and S.K. Bannerjee and Others v. State of Bihar and
QO hers [(1970) 3 SCC 119], the lawis stated in the following termns:

"It is true that the order in question also refers to
"all other powers enabling in this behalf". But in
its return to the wit petition the Centra
CGovernment did not plead that the inpugned order

was passed in exercise of its suo noto powers. W
agree that if the exercise of a power can be traced
to an existing power even though that power was

not purported to have been exerci sed, under certain
ci rcunst ances, the exercise of the power can be
uphel d on the strength of an undiscl osed but
undoubted power. But in this case the difficulty is
that at no stage the Central Government intinmated

to the appellant that it was exercising its suo noto
power. At all stages it purported to act under Rules
54 and 55 of the M neral Concession Rules, 1960.

If the Central CGovernnent wanted to exercise its

suo noto power it should have intimted that fact

as well as the grounds on which it proposed to
exerci se that power to the appellant and given him
an opportunity to show cause agai nst the exercise

of suo noto power as well as against the grounds

on which it wanted to exercise its power. Quite
clearly the Central Government had not given him
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that opportunity. The Hi gh Court thought that as
the Central Governnent had not only intinmated to
the appellant the grounds nentioned in the
application nade by the 5th respondent but also
the comments of the State Governnent, the
appel | ant had adequate opportunity to put forward
his case. This conclusion in our judgnment is
untenabl e. At no stage the appellant was infornmed
that the Central Government proposed to exercise
its suo noto power and asked himto show cause
agai nst the exercise of such a power. Failure of the
Central CGovernment to do so, in our opinion
vitiates the inpugned order."

If the proceeding was initiated by the Board for which it had no
jurisdiction whatsoever, its order would be 'coram non judice . [See Kiran
Si ngh v. Chanman Paswan, Al R 1954 SC 340 and MD, Army Welfare
Housi ng Organisation v. Sunangal Services (P) Ltd., (2004) 9 SCC 619]
Unfortunately, the attention of the Tribunal or the H gh Court was not drawn
to this aspect of the matter.

It is also not in dispute that the purported admission on the part of the
private parties was a conditional one; by reason whereof, the nature of the
property bei ng Wakf had not been admitted. An adm ssion of a party nust
be clear and explicit in a case where an inference is required to be drawn in
regard to the fact that thereby he had admtted the title of the other
CGeneral | y speaking, even no title canbe created by adm ssion. [See Thayyi
Mammo and Anot her v. Kottiath Ramunni and Others, AIR 1966 SC 337]

If the nature of dedication of the property does not constitute a Wakf
within the neaning of the provisions of the Act, it must be proved that it
becamre a Wakf by reason of |ong user.~ No such finding has been arrived at.

We may notice, although no final verdict has been pronounced, it has
been contended before us that a purported dedication of a property by a
Hi ndu for constitution of Wakf is(legally inperm ssible. Qur attention has
been drawn to Motishah and others v. Abdul Gaffar Khan [ AIR 1956
Nagpur 38] wherein the | aw has been declared in the followi ng terns:

"A wakf may be defined to mean the detention of

the "corpus’ in the ownership of God in such a

manner that its profits may be applied for the
benefit of H's servants. As a general rule it may be
stated that all persons who are conpetent to nake

a valid gift are also competent to constitute a valid
wakf. Islamis not a necessary condition for the
constitution of a wakf.

Any person of whatever creed nay create a
wakf but the law requires that the object for which
dedication is to be made should be [awfu
according to the creed of the dedicator as well as
the Islam c doctrines. A cenetery or graveyard is
a consecrated ground and is not a private property.
Whet her a place is a 'makbara’ (burial ground) or
not depends on the number of persons buried there
or evidence of dedication derived fromthe
testi nony of wi tnesses of reputation\005"

However, yet again, in Arur Singh and others v. Badar Din and others
[AIR 1940 Lahore 119], the lawis stated in the follow ng terns:

"\ 005Secondly, there seens to be no clear authority
to show that dedication of |land by a H ndu for the
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pur pose of a Muslimgraveyard would be invalid
either according to Hindu or Muslimlaw. .."

If the property in question was not a Wakf property and the order
regi stering the property as a Wakf property was invalid in law, the matter
m ght have ended there. But, the Tribunal has gone a step further and
directed fram ng of schene.

The Wakf Act is a self-contained code. Section 32 of the 1995 Act
provides for powers and functions of the Board. Sub-section (2) of Section
32 of the 1995 Act enunerates the functions of the Board w thout prejudice
to the generality of the power contained in Sub-section (1) thereof. C auses
(d) and (e) of sub-section (2) of Section 32 of the 1995 Act reads as under

"(d) to settle schenmes of nanagenent for a wakf:

Provi ded that no such settlenent shall be made
wi t hout giving the parties affected an opportunity
of bei ng heard;

(e) to direct\027

(i) the utilisation of the surplus income of a
wakf consistent with the objects of a wakf;

(ii) i n what manner the incone of a wakf, the
obj ect of which are not evident fromany witten
i nstrument, shall be utilized,;

(i) in any case where any object of wakf has
ceased to exist or has becone-incapabl e of

achi evenent, that so nuch of the inconme of the

wakf as was previously applied to that object shal

be applied to any other object, which shall be
simlar, or nearly sinmilar or to the original object
or for the benefit of the poor or for the purpose of
pronoti on of know edge and learning in the

Musl im communi ty:

Provided that no direction shall be given under this
clause without giving the parties affected an
opportunity of being heard.

Expl anati on.\ 027For the purposes of this clause, the
powers of the Board shall be exercised\ 027

(i) in the case of a Sunni wakf, by the Sunni
menbers of the Board only; and

(ii) in the case of a Shia wakf, by the Shia
menbers of the Board only:

Provi ded that where having regard to the number
of the Sunni or Shia menbers in the Board and

ot her circunstances, it appears to the Board that
the power should not be exercised by such
nmenbers only, it may co-opt such other Mislins
bei ng Sunnis or Shias, as the case may be, as it
thinks fit, to be tenporary nmenbers of the Board
for exercising its powers under this clause;"”

The Tribunal had been constituted for the purposes nentioned in
Section 83 of the 1995 Act. It is an adjudicatory body. |Its decisionis fina
and bi nding but then it could not usurp the jurisdiction of the Board. Qur
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attention has not been drawn to any provision which enpowers the Tribuna
to frame a schenme. |n absence of any power vested in the Tribunal, the

Tri bunal ought to have left the said function to the Board which is statutorily
enpowered therefor. Were a statute creates different authorities to exercise
their respective functions thereunder, each of such authority nust exercise

the functions within the four corners of the statute.

It istrite that when a procedure has been | aid down the authority nust
act strictly in terns thereof. [See Taylor v. Taylor, (1875) 1 Ch D 426]

We, therefore, are of the opinion that the matter requires fresh
consi deration at the hands of the Tribunal. W direct accordingly. Orders of
the Tribunal and the Hi gh Court are set aside. The appeals are di sposed of
with the aforementioned directions. The Tribunal is directed to consider the
matter afresh as expeditiously as possible preferably within a period of three
nonths fromdate. Having regard to the facts and circunstances of the case,
the parties shall pay and bear their own costs.




