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JUDGMENT
KIRPAL, C J.I.

Cvil Appeal Nos. 2330 of 2000, 3572 of 2000, 76 of 2002 and
S.L.P.(C )No. 22549 of 2001 :

Leave granted.

These appeal s are agai nst orders passed by the Mnopolies and
Restrictive Trade Practices Commission (hereinafter referred to as the
"MRTP Conmmi ssi on") whereby | ndonesian nmanufacturers of float

gl ass had been restrai ned fromexporting the same to India at

al | egedly predatory prices.

Respondent No.1 is an association of float glass manufacturers

in India. During March-April, 1998, conplaints were nmade by the
sai d respondent to the Custons Departnent, alleging that the

I ndonesi an manufacturers of float glass, in association with Indian
i mporters were allegedly indulging in heavy under-invoicing. The
respondents were, however, informed by the Custons Departnent in
Calcutta that if they had any genuine grievance, the sanme could be
nmade before the Designated Authority, Mnistry of Conmerce dealing
with anti-dunpi ng conplaints. On 26th My, 1998, the respondent
No.1l presented a conplaint before the Designated Authority. This
conpl ai nt appears to have been filed before the Anti-Dunpi ng
Authority and the sane was possibly not pursued by the conplainant.

On 10th Septenber, 1998, the respondent No.1 filed a conpl aint

bef ore the MRTP Conmi ssion under Section 33(1)(j), (ja) and Section

36A read with Section 2(0) of the Monopolies and Restrictive Trade
Practices Act, 1969 (hereinafter referred to as the ' MRTP Act’)

agai nst three I ndonesi an conpanies alleging that they were

manuf acturing float glass and were selling the sane at predatory

prices in India, and were hence resorting to restrictive and unfair trade
practices. In the conplaint, it was stated that the float glass of

| ndonesi an origin was being exported into India at the CIF price of

US$ 155 to 180 PM. At this price, sone float glass had been
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shipped into India during the period Decenber, 1997, to June, 1998.

It was all eged that these sale prices were predatory prices as they were
| ess than not only the cost of production for the product in |Indonesia
but al so the variable cost of production of the product. The
conpl ai nant gave figures indicating the estimated cost of float glass
internationally as well as the cost of production of float glass in India
with a view to denponstrate that the Indian manufacturers of float glass
woul d not be able to conpete with the price at which the I ndonesian
manuf acturers were presently selling or intending to sell to Indian
consunmers. On this basis, it was contended that the sale of float glass
by the Indonesian manufacturers at the said price of US$ 155 to 180

PMI will restrict, distort and prevent conpetition by pricing out

I ndi an producers fromthe market. This would result in |owering the
producti on of the Indian industry and the consequent idle capacity and

| osses would force the industry to becone sick which would lead to its
cl osure which woul d have a direct inpact on the enployment in the

i ndustry.

In response to the notice issued to the |Indonesian conpani es,

Ms P.T. Milia Industries (respondent No. 2 in this appeal) wote a
letter to the MRTP Conmission stating that it had never in the past
exported float glass to-India. The other two respondents did not send
any reply to the Commission. The appellant, however, which is the

I ndi an inporter of the float glass fromilndonesia had filed a caveat
before the Conmission. It also filed a reply refuting the allegations of
the respondent and it was the contention of the appellant that

respondent No.1 was a cartel of Indian nanufacturers of float glass
which was, in fact, exporting out of India at prices far lower than their
own cost of production in India. It was al so contended by the

appel | ant herein that the cost of productionof float glass was |lower in
I ndonesia than in Indiaand float glass was not being exported to India
at predatory prices.

The application under Section 12-A-for interiminjunction was

heard by the Chairman of the Conm ssion and a second Menber.

There was a difference of opinion anongst them While the Chairman
vi de order dated 18th January, 1999, allowed the application and
restrai ned the Indonesian conpanies fromexporting'to India their
float glass production at predatory prices, Dr. S. Chakravarthy, the
second Menber disnissed the application, inter alia, holding'that
there was no evidence to substantiate the plea of predatory pricing at
this stage. By order dated 9th February, 2000, the third Menber who
heard the case concurred with the view taken by the Chairnan and
passed an order of injunction against the |Indonesian conpanies.

While Cvil Appeal No. 2330 of 2000 is filed by the-1ndian

i mporter who was the caveator before the Commission, Civil Appea

No. 3572 of 2000 has been filed by P.T. Miliaglass which is the
subsidiary of P.T. Mulia Industrindo. It is the case of P.T. Miliaglass
that the hol di ng conpany does not carry out any nmanufacturing
operations and that is why it had i nformed the MRTP-Conmi ssi on

that it was not engaged in the export of float glass to India and,
therefore, it did not appear before the MRTP Conmi ssion. P.T. Milia
d ass which, in fact, manufactures the float gl ass bei ng aggrieved by
the order of the MRTP Conmission has filed the appeal, inter alia,
contending that it is not exporting float glass to India at predatory
prices.

On behal f of the appellant, it was submtted that the MRTP

Conmi ssion had no jurisdiction to entertain and adj udi cate upon the
conpl ai nt which was nade by the respondents. It was submtted that
the essence of the conpliant of the respondents before the MRTP

Conmi ssion was of injury to the domestic industry on account of | ow
prices by the I ndonesian manufacturers which is a dispute under Anti-
Dunpi ng | aw and does not fall within the jurisdiction of the MRTP
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Conmission. It was submtted that the conplaint which was nade

agai nst the Indonesian exporters was one essentially of dunping as it
had been contended that the Indonesian exporters were exporting fl oat
glass at very low prices which were predatory in nature and the
intention was to cause injury to the donestic industry.

It was submitted that Article 18.1 of the WO Agreenent on

| mpl enentation of Article VI of the GATT, 1994, provides that "no
speci fic action agai nst dunpi ng of exports from anot her Menber can

be taken except in accordance with the provisions of GATT, 1994 as
interpreted by this Agreenment". The remedy agai nst the practice of
"dunpi ng"/export of goods at "predatory prices" has been expressly
agreed upon internationally under the General Agreenent on Tariffs
and Trade (GATT) to which India is a signatory. The Agreenent

deals with anti-dunping duties and provi des nmechanismto inpl enent

it.

I n pursuance of the GATT, 1994, the Parlianent for the first

time inserted provisions 9A to 9C in the Custons Tariff Act vide the
Custons Tariff (Anmendnent) Act, 1995, No. 6 of 1995 which

repl aced the provisions of sections 9, 9A and 9B earlier inserted in the
Custons Tariff Act under Act No. 52 of 1982. The Statenent of

nj ects and Reasons to the Bill clearly states that the Bill seeks to
amend the Custom Tariff Act to bring the provisions of the Custom
Tariff Act in conformty with the provisions of Article VI of the
GATT 1994, and the /agreenments on subsidi es and countervailing
neasures. Even the preanble of the Custons Tariff (Amendnent)

Act, 1995, No. 6 of 1995 al so provides that the provisions of sections
9, 9A and 9B of the Custons Tariff Act, 1975, have been replaced by
the new sections 9, 9A and 9B to reflect the changes in the donestic
| aw, consequent upon com ng into effect the Agreenent on Anti -
dunping (i.e. an Agreenent on-inplenentation of Article VI of the
GATT 1994). under the Uruguay Round on 1st January, 1995.

Section 9A, inter alia, provides that where any article is

exported fromany country or territory to India at less than its norm
val ue, then, upon the inportation of such article into India, the Centra
Government may, by notification.in the Oficial Gazette, inpose an
anti-dunpi ng duty not exceeding the margin of dunping in relation to
such article. The said section indicates how the nornal value and the
margi n of dunping is to be ascertained. Section 9B contains

provi si ons which provide for exenption fromlevy under Section 9 or
Section 9A in certain cases while Section 9C gives the right of appea
agai nst the order of determ nation or review thereof regarding the

exi stence, degree and effect of any subsidy or dunping in relation to
import of any article. The Act contenpl ates the Designated

Aut hority, which is appointed under it’'s provisions, to conduct a
detail ed investigation into the allegation of dunping of articles before
it determ nes the normal value, export price and the margin of

dunping. It is inportant to note that in undertaking this exercise, the
Covernment or the foreign country exporting the article is required to
be informed. By notification dated 1st January, 1995, Anti-Dunping

Duty Rules were framed. Rule 14 sets out circunstances under which

the designated authority may ternminate an investigation. 1In Rule

14(d), there is a de-mninmus requirenent that is to say the vol une of
the dunped inports, actual or potential, should account for not 1ess
than 3% of the inports of the like product. |If the inports are bel ow
this level, the authority shall terminate the investigation innediately.
It is the case of the appellant that the float glass which was inported
from I ndonesia was nuch | ess than 3%

The | earned counsel for the appellants contended that the
respondents have in the conplaint filed by themw th the MRTP
Conmi ssi on under the MRTP Act sought redressal of their alleged
gri evance that certain Indonesian conpanies are selling float glass at
prices much |l ower than their cost of production and are thereby
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all egedly indulging in predatory pricing with an alleged intent to
elimnate conpetition and causing material injury to the interest of
donmestic float glass industry. For redressal of the alleged grievance
of the respondents, a specific renedy has been provi ded under
sections 9A to 9C of the Custons Tariff Act and the Anti-dunping

Duty Rules. The provisions of sections 9A to 9C i ntroduced under the
Custons Tariff Act and the Anti-dunping Duty Rules provide for a
conpl ete and exhaustive machinery to prevent dunping of goods into

I ndia including export of goods into India at predatory price causing
"injury" to domestic industry, causing threat of injury to donestic

i ndustry and naterial retardation to establishment of domestic

i ndustry by way of inposition of anti-dunping duty on inport of such
goods. The expression "injury" has been defined under Article 3 of
the Agreenment on Anti-Dunping as under

"I njury shall unl ess otherw se specified, be taken to nean materia
injury to a donmestic industry; threat of material injury to a
donesti.c industry or material retardation of the establishment of
such an industry, and shall be interpreted in accordance with the
provi sions of this Article."

Thus, it was submitted, the renedy for inposition of anti-
dunpi ng duty has been provided so as to prevent distortion,
i mpai rment and restriction of conpetition in donestic industry. A
specific authority, i.e., the Designated Authority on Anti-dunping has
been constituted under the Anti-dunping Duty Rules franed under
the Custons Tariff Act which has the powers to conduct investigation
upon receipt of a conplaint fromthe donestic industry or suo notu
relating to dumpi ng of goods by a foreign conpany to identify the
exi stence, degree and effect of any alleged dunping in relation to
import of any article and injury to donestic industry, threat of injury
to donestic industry, material retardation to establishnent of donestic
i ndustry, etc. and to recommend to the Central Government the
amount of anti-dunping duty to renpve the injury to the donestic
i ndustry, based on which the Central Governnent inposes provisiona
or final anti-dunping duty upon inportation of the concerned goods
into India as a result of which the cost for the Indian inporter for the
i nported goods and the articles becones the sanme as that of fair val ue
of such goods and articles in the domestic nmarket. The object of the
provi sions of the Custons Tariff Act and the Anti-dunping Duty
Rules is thus to prevent distortion, inpairment and restriction of
conpetition caused by export of goods to I'ndia at dunped/ predatory
price. 1In view of the aforesaid, the finding of the MRTP Conmi ssion
that as the provisions of the Custons Tariff Act only provide for
i mposition of customduties, they have had no relevance for
overriding the provisions of the MRTP Act, is erroneous, was the
submi ssion. It is also submtted that the object of the MRTP Act on
the other hand generally is to check concentration of econom ¢ power
to the common detrinment, to control nonopolies and to prohibit
nonopol i stic and restrictive trade practices and for matters connected
therewith or incidental thereto. |In view of the above, the MRTP Act
and the provisions of the Custons Tariff Act cover the sanme subject-
matter as the scope and object of both the Acts is same although the
MRTP Act is a general Act and the Custons Tariff Act is a specia
Act for the redressal of grievance of the respondents.

It was urged that where a particular subject has received specia
treatnment under specific provisions/statute, it will exclude the
applicability of the general provision(s) which m ght otherw se cover
the said topic. Therefore, applying this well-settled | aw, the genera
provi sions of the MRTP Act will be excluded in relation to any
gri evance and conpl ai nt pertaining to dunpi ng/ exporting of goods at
predatory price fromforeign country into India, with an intent to
cause injury to the donestic industry which is specifically covered
under the provisions of Sections 9A, 9B and 9C of the Custons Tariff
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Act and the Anti-dunping Duty Rules franed there under. Therefore,
Sections 9A to 9C of the Custons Tariff Act exclude the jurisdiction
of the MRTP Commi ssion in such matters. The appellants rely on the
foll owi ng decisions of the Hon' bl e Suprene Court which

unequi vocal ly lays down and reiterates the above nentioned principle:

(i) Bel sund Sugar Co. Ltd. vs. State of Bihar and O hers
(1999) 9 SCC 620; at 638 and 639, 641, 648, 649 and 650.
(ii) Jogendra Lal Saha vs. State of Bihar and Ot hers

1991 Supp (2) SCC 654; at 657

(iii) Life Insurance Corporation of India vs. D.J.Bahadur and O hers
(1981) 1 SCC 315; at 349, 350-354.

(iv) Danji Valji Shah and Another Vs. Life Insurance Corporation of

India and Ot hers

[1965] 3 SCR 665; at 673.

(v) Gobi nd Sugar MIls-Ltd. vs. State of Bihar and Qthers
(1999) 7 SCC 76; at 80-82.
(vi) Shriram-Mandi r Sanst han \vs. Vatsal abai and O hers

(1999) 1 SCC 657; at 661 and 662.

On behal fof the respondents, it was submitted that the

provi sions of the Custonms Tariff Act, 1975, relating to inposition of
anti-dunping duties do not in any way oust the jurisdiction of the
MRTP Commi ssion over the restrictive trade practice of predatory
pricing. It was contended that the two statutes occupied different
fields and were distinct in their scope-and applicability. There was no
overlap or conflict between the statutes and hence the question of
repeal, whether inplied or express, did not arise. The Custons Tariff
Act is concerned with the inposition of duties of custons. Imnposition
of custons duty is the policy decision of the Government in the realm
of taxation. Section 9A read with the Rules provide for the

determ nation of certain objective criteria on the basis of which the
deci sion of the Central Governnent to |l evy anti dunping duty can be
based. The Customs Tariff Act does not confer any right on any

i ndi vi dual or Association and does not provide for any renedy to

them Only the donestic industry can approach the Designated

Aut hority.

It was further contended that whereas predatory pricing

enquiries are concerned with sales below the cost of production of the
predator with the intention to elimninate conpetition, anti-dunping

i nvestigations are triggered when an exporter sells his products in the
export narket at a price belowthat of the price at which he sells his
product in the country of origin. |In anti-dunping investigations,
therefore, the focus is on sale price in the country of origin as opposed
to the cost of production.

According to the respondents, the MRTP Act provides for a

judicial remedy for specified practices done individually or
collectively. An individual consuner or a trade association or a
conpetitor can approach the MRTP Commi ssion. There-is a right! of
appeal to the Supreme Court against the orders passed by the MRTP
Conmi ssion. Only donestic industry has the right to initiate anti-
dunpi ng proceedi ngs. Thus the scope and operation of the Acts
nmentioned above was different. |In particular, the ingredients of
transactions which attract operation of the MRTP Act and the

Custons Tariff Act are different and the question of one supersedi ng
the other as a special |aw does not arise. They operate in different
fields and are subject to different considerations. Hence, in the
absence of any conflict or overlap between the two statutes, the
guestion of the Custons Tariff Act provisions inpliedly repealing the
provi sions of Section 33(1)(j) of the MRTP Act do not arise, was the
submi ssi on.

VWi | e adopting the arguments of the other counsel, Shri Ani
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B. Divan, Senior Advocate on behal f of the respondent No. 1 referred

to Sections 2(e), 2(u), 13 and 14 of the Act. He submitted that
Section 2(u) (i) which defines "trade practice" covers a chain of
events/series of transactions that affect the price charged or mnethods
of trading. Thus a part of "trade practice" may be outside India but
the affectation of prices may have effect in India. Thus, he
submitted, the inport of goods and the sale in India which is the | ast
link of the trade practice of predatory pricing read with Section 14
clearly gives jurisdiction in an appropriate case to the MRTP

Commi ssion. He contended that [ike the EEC as well as the USA, the
law in India was the sane, nanely, that if the effect of a restrictive
trade practice came to be felt in India because of a part of the trade
practice being inplenented in India, the MRTP Conm ssi on woul d

have jurisdiction. This "effects doctrine" was, therefore, sought to be
i nvoked with a viewto clothe the MRTP with jurisdiction to pass

orders even though a transaction which resulted in exporting goods to
India at predatory price, which was in effect a restrictive trade
practice, had been carried outside the territory of India. He submtted
that where the effect of restrictive trade practice carried out outside
the territory of EEC or USA is felt within the EEC or USA, the

aut horities enforcing conpetition law in the EEC or the USA exercise
jurisdiction in regard to such conduct. He relied upon the decision of
the European Court of Justice in the Wod Pul p case rendered on

27t h Septenber, 1988. There, while interpreting Article 85 of the

EEC Treaty which prohibited any agreenent, deci sion and concerted
practice whi ch have the effect of prevention, restriction or distortion
of conpetition within the common market, it was held that where
producers established outside the EECinpl enent a pricing

agreement within the conmon narket the community’s jurisdiction to
apply its conpetition rules to such conduct i's covered by the
territoriality principle . and is not in breach of the principle of

i nternational comty.

It was submitted by M. Divan that even while a regine for

i mposition of anti-dunping duties has been present in the EEC ri ght
from 1968, it was never suggested before the European Comm ssion

or the European Court of Justice that it’s jurisdiction stood ousted or
that the provisions of Article 85 stood inpliedly repealed by the anti-
dunpi ng code in respect of inports. M. Divan also subnmitted that in
the USA, the Antitrust Enforcement Cuidelines for Internationa
Qperations issued by the U S. Departnent of Justice enunciated that

the State Departnent will exercise jurisdiction under the Sherman Act
over foreign conduct which had direct, substantial and reasonably
foreseeabl e effects on U S. donmestic or inport comerce

Wi | e adopting the argurments of the other counsel, Shri Ani
Di van on behal f of the respondents, drew the Court’s attention to
Section 4 of the MRTP Act which reads as foll ows: -

"Application of other |laws not barred.- (1) Save as ot herw se
provided in sub-section (2) or elsewhere in this Act, the provisions
of this Act, shall be in addition to, and not in derogation of, any
other law for the tine being in force.

(2) Notwithstandi ng anything contained in Section 3 or elsewhere
in this Act, so much of the provisions of this Act, as relate to
matters in respect of which specific provisions exist in the-

(i) Reserve Bank of India Act, 1934 (2 of 1934), or the
Banki ng Regul ation Act, 1949 (10 of 1949), or

(ii) State Bank of India Act, 1955 (23 of 1955), or the State
Bank of India (Subsidiary Banks) Act, 1959 (38 of 1959),

or
(iii) | nsurance Act, 1938 (4 of 1938),
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shall not apply to a banking conpany, the State Bank of India or a
subsi diary bank, as defined in the State Bank of I|ndia (Subsidiary
Banks) Act, 1959 (38 of 1959), or an insurer, as the case nmay be."

He submitted that the provisions of the MRTP Act clearly

postul ated the continued applicability of other laws. There was no
specific provision in the MRTP Act which nade any other |aw

i napplicable and there was no reason why by a process of
interpretation the Indian MRTP Act shoul d be ermascul ated and a
benefi ci ant anti-nonopoly jurisdiction exercised world-w de should
be denied to the Indian MRTP Conmi ssi on.

What is the schenme of the Act, insofar as it is relevant to the
present case, relating to allegation of restrictive trade practice and the
jurisdiction and power of the Conm ssion in regard thereto.

As the preanble indicates the MRTP Act, inter alia, prohibits
restrictive trade practices. Section 2(0) defines restrictive trade practice
whi |l e Section 2(u) defines trade practi ce.

Section 10 gives the jurisdiction to the Comrission to inquire

into any restrictive trade practice. This jurisdiction can be exercised
ei t her upon receiving of a conplaint or upon reference nmade by the
CGovernment or upon an application by the Director General or upon

its own know edge or infornation. Before a process is issued

requiring the attendance upon any person the Conm ssion may

require, under Section 11, the Director CGeneral to make an

i nvestigation and to submit a report.  Section 12-A contains the power
of the Conmmi ssion to grant tenporary injunctions and the sane reads

as follows: -

"12-A. Power of the Comm ssion to grant tenporary

i njunctions.- (1) Were, during an inquiry before the Comi ssion

it is proved, whether by the conplainant, Director General, any
trader or class of traders or any other person, by affidavit or

ot herwi se, that any undertaking or any person is carrying on, or is
about to carry on, any nonopolistic or any restrictive or unfair
trade practice and such nonopolistic or restrictive, or unfair, trade
practice is likely to affect prejudicially the public /interest or the
interest of any trader, class of traders or traders generally or of any
consumer or consuners generally, the Conm ssion may, for the

pur poses of staying or preventing the undertaking or, as the case

may be, such person from causing such prejudicial effect, by order
grant a tenporary injunction restraining such undertaking or

person from carrying on any nonopolistic or-restrictive, or unfair,
trade practice until the conclusion of suchinquiry or until further
orders.

(2) The provisions of Rules 2-Ato 5 (both inclusive) of Oder

XXXI X of the First Schedule to the Code of Civil Procedure, 1908

(5 of 1908), shall, as far as may be, apply to a tenporary injunction
i ssued by the Comm ssion under this section, as they apply to a
temporary injunction issued by a civil court, and any reference in
any such rule to a suit shall be construed as a reference to any

i nquiry before the Conmi ssion."

Section 14 relates to orders where a party concerned does not

carry on business in India. Section 15 contains the restriction of
application of orders in certain cases and reads as foll ows: -
"Restriction of application of orders in certain cases.- No order
made under this Act with respect to any nonopolistic or restrictive
trade practice shall operate so as to restrict-

(a) the right of any person to restrain any infringement of a patent
granted in India, or
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(b) any person as to the condition which he attaches to a |licence
to do anything, the doing of which but for the licence would
be an infringement of a patent granted in India, or

(c) the right of any person to export goods fromlndia, to the
extent to which the nonopolistic or restrictive trade practice

rel ates exclusively to the production, supply, distribution, or
control of goods for such export."

Chapter V contains provisions relating to restrictive trade

practices and unfair trade practices. In the present case, it was the
contention of the respondents that there were agreenents between the
Indian inporters and the foreign parties which were regi sterabl e under
Section 33 of the Act. ~So far as the inport of float glass is concerned,
it was contended that the provisions of Section 33 (1) (j) were
attracted. The relevant portions of Section 33 are as follows: -

"Regi st erabl e agreenments relating to restrictive trade

practi ces. -

(1) Every-agreenent falling within one or nore of the follow ng
categories shall be deenmed, for the purposes of this Act, to be an
agreement relating torestrictive trade practices and shall be subject
to registration in accordance with the provisions of this Chapter,

nanel y-

(a) XXX XXXX

(b) XXX XXXX

(c) XXX XXXX

(d) any agreenent to purchase or sell goods or to tender for the

sal e or purchase of goods only at prices or on ternms or
condi tions agreed upon between the sellers or purchasers;

(e) XXX XXXX
(f) XXX XXXX
(9) XXX XXXX
(h) XXX XXXX
(1) XXX XXXX
() any agreenent to sell goods at such prices as would have the

effect of elimnating conpetition or a conpetitor;

(ja) any agreenent restricting in any nmanner, the class or nunber
of whol esal ers, producers or suppliers fromwhom any goods nay

be bought;

(jb) any agreenment as to the bids which any of the parties thereto
may offer at an auction for the sale of goods or any agreenent
whereby any party thereto agrees to abstain from biddi ng-at any
auction for the sale of goods;

(k) XXX XXXX

(1) XXX XXXX

(2) The provisions of this section shall apply, so far as may be, in
relation to agreenments naking provision for services as they apply
inrelation to agreenents connected with the production, storage,
supply, distribution or control of goods.

(3) No agreenent falling within this section shall be subject to
registration in accordance with the provisions of this Chapter if it
is expressly authorised by or under any law for the tine being in
force or has the approval of the Central CGovernnent or if the
CGovernment is a party to such agreenent.”

The registration of agreenent is provided for by Section 35.
The rel evant provisions of which are as foll ows: -

"Regi stration of agreenent.- (1) The Central Governnent shall
by notification in the Oficial CGazette, specify a day (hereinafter
referred to as the appointed day) on and from which every
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agreenment falling within Section 33 shall becone registrabl e under
this Act:

Provi ded that different days may be appointed for different

cat egori es of agreenents.

(2) Wthin sixty days fromthe appointed day, in the case of an
agreenment existing on that day, and in the case of an agreenent

nade after the appointed day within sixty days fromthe naking
thereof, there shall be furnished to the Director General in respect
of every agreenent falling within Section 33, the foll ow ng

particul ars, nanely-

(a) the nanmes of the persons who are parties to the agreement; and
(b) the whole of the terns of the agreenent.

(3) If at any tinme after the agreenment has been regi stered under this
section, the agreenment is varied (whether in respect of the parties

or in respect of the terms thereof) or determ ned otherw se than by

af flux of ‘time, particulars of the variation or determ nation shall be
furnished to the Director General within one nonth after the date

of the variation or determnation

(4) The particulars to be furnished under this section in respect of
an agreement shall be furnished-

(a) in so far as the agreenent or any variation or determnation of
the agreenment is nade by an instrunent in writing, by the

production of the original or a true copy of ‘that agreenment; and

(b) in so far as the agreenment or-any variation or determ nation of
the agreenent is not so nade, by the production of a

menorandumin witing signed by the person by whomthe

particul ars are furnished.

(5) The particulars to be furnished under this section shall be
furni shed by or on behal f of any person who is a party to the
agreenent or, as the case may be, was a party thereto inmediately
before its determ nation, and where the particulars are duly

furni shed by or on behal f of any such person, the provisions of this
section shall be deenmed to be conplied with on the 'part of all such
persons.

Expl anation |.- \Were any agreenent subject to registration under
this section relates to the production, storage, supply, distribution
or control of goods or the perfornance of any services in India and
any party to the agreenent carries on business in India, the
agreenment shall be deened to be an agreenment wi thin the neaning

of this section, notw thstanding that any other party to the
agreenment does not carry on business in |India:

XXX xXxx"

The investigation by the Conm ssion and the orders which may
be passed by it relating to restrictive trade practices is dealt with by
Section 37.

We will first consider whether the MRTP Act has extra

territorial application. In other words, can the MRTP Conmi ssion

pass orders against parties who are not in India and who do not carry
on busi ness here and where agreenents are entered into outside India
with no Indian being a party to it.

The preanble of the MRTP Act reads as foll ows:

"An Act to provide that the operation of the econom c system does
not result in the concentration of econom c power to the combn
detrinment, for the control of nonopolies, for the prohibition of
nonopol i stic and restrictive trade practices and for matters
connected therewith or incidental thereto."
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Presunably the economi ¢ systemto which reference has been made in

the preanble of the Act can only be with regard to the Indian

econom ¢ system and not any other systemin the world. The object

of the Act was that there should be no exploitation of the people of
India, as a result of concentration of econom c power or by reason of
nonopol i stic and restrictive trade practices being carried out in India.

Section 1(2) states that the Act "extends to the whole of India

except the State of Jammu and Kashnmir". Section 2(a) defines
"agreement" while Section 2(e) defines "goods" which reads as
foll ows: -

""goods" neans goods as defined in the Sal e of Goods Act, 1930
(3 of 1930), and includes, -

(i) products manufactured, processed or mned in India

(ii) shares and stocks including i ssue of shares before

al | ot ment ;

(i) inrelation to goods supplied, distributed or controlled in

I ndi a, goods inported into India;"

Section 14 which has rel evance on the point in issue reads as
follows: -

"Orders where party concerned does not carry on business in

I ndi a. - Where any practice substantially falls wi thin nonopolistic,
restrictive, or unfair, trade practice, relating to the production
storage, supply, distribution or control” of goods of any description
or the provision of any services and any party to such practice does
not carry on business in India, an order nmay be made under this

Act with respect to that part of the practice which is carried on in
I ndia."

Readi ng Sections 1(2), 2(e) and 14 together can | eave no

manner of doubt that the Act has no extra territorial operation
Section 1(2) specifically provides that the Act extends to the whol e of
I ndi a except the State of Jammu and Kashmir, thereby defining the

geogr aphi cal boundary of the operation of the Act. Section 2(e)(iii)
defi nes goods as including those goods which are supplied, distributed
or controlled in India or the goods inported into I'ndia. The enphasis
is on the words "in India" or "into India". Par aphr asi ng the said
sub-section "goods" would rmean "those goods supplied in India or

goods distributed in India or goods controlled in-1ndia or goods
inmported into India". In the present case, we are concerned w th fl oat
gl ass whi ch was sought to be inported into India. For the purpose of
the Act, it is only the goods inported into India which will fall within
the definition of the word "goods" in Section 2(e). As such for the
Conmi ssion to exercise any jurisdiction goods nust be those which

are inmported into India. As long as the inmport has not taken place and
the goods are nerely intended for export to India the same will not

fall within the definition of the word "goods" in Section 2(e).

Even if there was any manner of doubt the sanme would stand

di spell ed by the plain reading of Section 14. The said section
visualizes where, inter alia, restrictive or unfair trade practice is
carried on and any party to such practice does not carry on business in
India then an order can be passed under the Act only with respect to
that part of the practice which is carried on in India. To put it
differently, it is only that part of nonopolistic, restrictive, or unfair
trade practice, relating to production, supply etc. of goods in India in
respect of which orders can be passed. To put matters beyond any

doubt Explanation | to Section 35, which refers to agreenents which

are subject to registration under the said section, provides that when
any party to the agreenent for the production, supply, distribution etc.
of goods or performance of any services in India carries on business in
India then that agreenent shall be deemed to be an agreenent within

the meaning of the section, notw thstanding that any other party to the
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agreenment does not carry on business in India. The neaning of this
clearly is that it is only that agreement which would require
registration in India if at |east one party to the agreenment carries on
business in India. It nay happen that there may be two or nore

parties which enter into an agreenent outside India, relating to supply
or distribution of goods to India, the formati on of such an agreenent
woul d not ipso facto require any registration even if it relates to
restrictive trade practice but if one of the parties to an agreenent
carries on business in India then that agreenment shall be deened to be
an agreement within the nmeaning of the section which would require
registration.

The next question which would arise for consideration is

whet her the principle of "effect doctrine" has any application in India.
Were, in other words, actions take place and agreenments are entered
into outside India but the resultant adverse effect is experienced in
India then can the MRTP -~ Comm ssion have any jurisdiction

The preanble of the Act indicates that the MRTP Act was

enacted, inter alia, for prohibiting any restrictive trade practice.
Restrictive trade practice has been defined in Section 2(0) which reads
as follows:

" 'restrictive trade practice’ neans a trade practice which has, or

may have, the effect of preventing, distorting or restricting
conpetition in any manner and in particular, -

(i) whi ch tends to obstruct the flow of capital or resources into
the stream of production, or

(ii) whi ch tends to bring about manipul ati on of prices, or
conditions of delivery or to effect the flow of supplies in
the market relating to goods or services in such manner as
to inmpose on the consuners unjustified costs or
restrictions;"

The expression "trade practice" has been defined under Section
2(u) which reads as under:

" "trade practice’ means any practice relating to the

carrying on of any trade, and includes-

(i) anyt hi ng done by any person which controls or

affects the price charged by, or the method of

trading of, any trader or any class of traders,

(ii) a single or isolated action of any person in relation
to any trade;"

Section 33 of the Act deals with certain types of agreements
stipulated therein to be an agreenent relating to restrictive trade
practi ce and such agreenent requires to be registered. Section 37(1)
gi ves the Conm ssion power to inquire whether an agreenent is

governed by Section 33 and has been regi stered under Section 35 or

not .

Section 37 reads as under

"37. Investigation into restrictive trade practices by

Conmi ssion.- (1) The Comrission may inquire into any

restrictive trade practice, whether the agreenment, if any, relating
thereto has been regi stered under Section 35 or not, which may

cone before it for inquiry and, if, after such inquiry it is of opinion
that the practice is prejudicial to the public interest, the

Conmi ssion may, by order, direct that-

(a) the practice shall be discontinued or shall not be repeated;

(b) the agreenment relating thereto shall be void in respect of such
restrictive trade practice or shall stand nodified in respect

thereof in such nmanner as may be specified in the order
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(2) The Conmi ssion may, instead of making any order under this
section, permt the party to any restrictive trade practice, if he so
applies to take such steps within the time specified in this behalf by
Conmi ssion as may be necessary to ensure that the trade practice

is no longer prejudicial to the public interest, and in any such case,
if the Commssion is satisfied that the necessary steps have been
taken within the time specified, it may deci de not to make any

order under this section in respect of that trade practice.

(3) No order shall be made under sub-section (1) in respect of-

(a) any agreenent between buyers relating to goods which are
bought by the buyers for consunption and not for ultimate

resale whether in the same or different form type or specie or

as constituent of sone other goods;

(b) a trade practice which is expressly authorised by any |aw for
the time being in force.

(4) Notwi thst andi nganything contained in this Act, if the

Conmi ssion during the course of an inquiry under sub-section (1),
finds that the owner of any undertaking is indulging in

nonopol i stic trade practices, it may, after passing such orders
under sub-section (1) or sub-section (2) with respect to the
restrictive trade practices as it may consi der necessary, submt the
case along with its findings thereon to the Central Governnent for
such action as that CGovernment nmy take under Section 31."

Section 37 thus gives power to the Commi ssion to inquire into

any restrictive trade practice and if it is of the opinion that the practice
is prejudicial to the public interest, the Commission may, by order
direct that the practice shall be discontinued or shall not be repeated.
It appears to us that what is, inter alia, prohibited by the Act will be
carrying on restrictive trade practice as defined in Sections 2(0) and
2(u) of the Act. The restrictive trade practice nay or may not be
directly connected with or be the result of any agreenent between the
parties in India. Any act which falls under the category of restrictive
trade practice can be investigated into and orders passed under Section
37(1). Sections 2(o) and 2(u) do not specifically indicate that the
practice should be carried on only by a person or persons in‘Ilndia. |If
the trade practice is such that it becones a restricted trade practice in
India as contenplated by Section 2(0), then action can be taken under
Section 37(1) in respect of such a trade practice.

Section 38 provides that every restrictive trade practice shall be

deenmed to be prejudicial to the public interest unless the Commi ssion

is satisfied of any one or nore of the circunstances nmentioned in

Clauses (a) to (k) of Section 38 exists and it is further satisfied that the
restriction is not unreasonabl e having regard to the bal ance bhetween

those circunstances and any detrinment to the public or to persons not
parties to the agreenent.

Section 2(u) does state that 'trade practice’ neans any practice

relating to the carrying on of any trade but then it adds that such a
trade practice would include anything done by any person which

controls or affects the price charged by, or the nethod of trading of,
any trader or any class of traders. The Act and the aforesaid section

in particular, is, therefore, concerned specifically with the incidence of
the restrictive trade practice within India which in Section 2(0)(i)
refers to the obstruction to the flow of capital or resources into the
stream of production, while Section 2(0)(ii) talks of manipul ati on of
prices or conditions of delivery or to effect the flow of supplies in the
mar ket but which rmust be such as to inpose on the consuners

unjustified costs or restrictions. To put it differently, mere
mani pul ati on of prices or conditions of delivery would not be a
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restrictive trade practice under Section 2 (0)(ii) unless it is done in
such a manner so as to inpose on the consumers unjustified costs or
restrictions. Lowering of prices cannot be regarded as inposing on
the consumers unjustified costs or restrictions.

Under Section 33(1)(j) of the Act, any agreenent to sell goods

at such prices as would have the effect of elininating conpetition or

a conpetitor is regarded as an agreenent relating to restrictive trade
practice and shall be subject to registration. The Act nowhere states
that this agreenment should be only in India or between Indian parties.
In effect, this Section recognizes the 'effects doctrine’, namely, where
an agreement results in sale of goods at such prices which would have
the effect of elimnating conpetition or a conpetitor. 1In the very
nature of things, the sale of goods keeping in mnd the definition of
the word "goods" in Section 2(e) nust be of goods inported into

India, in the case like the present. But if we replace the word "goods"
in Section 33(1)(j) with'the definition of "goods" in Section 2(e)(iii),
then the Section 33(1)(j) would read as foll ows:

"Any agreenment to sell goods inported into India at such prices as
woul d have the effect of eliminating conpetition or a conpetitor."”

Thus, the agreement requiring registration nust be in respect of
goods after their inmport into India.

In other words, where the goods are already in India, then any

agreenment which has the effect of eliminating conpetition or a
conpetitor of the sale of those goods existing in India would be a
restrictive trade practice and it would be immterial as to where the
agreement takes placein relation to the sale of those goods. The
"effects doctrine” would be applicable only in relation to those goods
which are within the territory of India before its sale referred to in
Section 33(1)(j) of the Act. An agreenent, which results in sale
outside India and the export of the goods to India, even if that sale is
at predatory prices, would not fall " within the ambit of Section 33(1)(j)
of the Act. It is a subsequent agreenment of sale of the inported goods,
if it has the effect of elimmnating conpetition or a conpetitor, which
woul d be registerable under Section 33(1)(j) of the Act.

Even if an agreenent is executed outside India or the parties to

the agreenment are not in India and agreenent nay not be registerable

under Section 33, being an outside |India agreenment, neverthel ess, if

any, restrictive trade practice, as a consequence of any such-an outside
agreenment, is carried out in India then the Conm ssion shall have
jurisdiction under Section 37(1) in respect of that restrictive trade
practice if it comes to the conclusion that-the same is prejudicial tothe
public interest.

It is possible that persons outside India indulge in such trade

practices, not necessarily restricted to the effectuation of prices within
I ndia, which have the effect of preventing, distorting or restricting
conpetition in India or gives rise to a restrictive trade practice wthin
India then in respect of that restrictive trade practice, MITP

Conmi ssion will have jurisdiction. The counsel for the respondents is
right in submtting that if the effect of restrictive trade practices cane
to be felt in India because of a part of the trade practice being

i mpl enented here the MRTP Conmm ssion woul d have jurisdiction

This "effects doctrine” will clothe the MRTP Commi ssion with

jurisdiction to pass an appropriate order even though a transaction, for
exanpl e, which results in exporting goods to India at predatory price,
which was in effect a restrictive trade practice, had been carried out
outside the territory of India if the effect of that had resulted in a
restrictive trade practice in India. If power is not given to the MRTP
Conmi ssion to have jurisdiction with regard to that part of trade

practice in India which is restrictive in nature then it will nean that
persons outside India can continue to indulge in such practices whose
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adverse effect is felt in India with inpugnity. A conpetition law |like

the MRTP Act is a mechanismto counter cross border econonic

terrorism Therefore, even though such an agreenent nmay enter into

outside the territorial jurisdiction of the Conmission but if it results in
arestrictive trade practice in India then the Comm ssion will have
jurisdiction under Section 37 to pass appropriate orders in respect of

such restrictive trade practi ce.

We will now consider whether the Anti-dunping provisions
will oust the jurisdiction of the MRTP Conmi ssion, as has been
contended by the appell ants.

The jurisdiction of the MRTP Commi ssion, in our opinion, is

not ousted by the Anti-dumping provisions in the Customs Act. The

two Acts operate in different fields and have different purposes. The
I mport Control Act and the Custons Tariff Act are concerned with

i mport of goods into India and the duty which coul d be inposed on

the inported itens. Inport nmay be allowed on the basis of an inport
i cense or, depending upon the policy, inport may be all owed under
OGL - Open Ceneral License where no specific license for inport is
required. - Wether to allow inport or not and the ternms on which an
itemnmay be inported is a matter of policy and regul ated by | aw.

There is in this case no-challenge to the inport policy allow ng

i mport of float glass and even if such a challenge was to be there it
woul d hardly succeed.” The grievance of ‘the respondents is that
import is being made at predatory prices. The challenge is to the
actual inmport. But allow ng such a challenge will anobunt to giving the
MRTP Conmmi ssion jurisdiction to adjudi cate upon the legal validity

of the provisions relating to-inport, which jurisdiction the

Conmi ssion does not have. It -is not a court wi th power of judicia
review over legislative action. Therefore, it would have no
jurisdiction to deci de whether the action of the Governnent in
permtting inmport of float glass even at predatory prices is valid or
not. The Conmi ssion cannot prohibit inport, it's jurisdiction
comences after inport is conpleted-and any restrictive trade
practice takes pl ace.

Custonms duty on inport of any goods is |evied under the

provi sions of the Custons Tariff Act. The rate at which the inport
duty is to be levied is a matter of policy. The rate of duty is
determ ned by the schedule to the Custons Tariff Act and is subject
to such exenption as nmay be granted under that Act. Thus the rate of
i mport duty which is inmposed is a legislative act and i s thus not
amenable to the jurisdiction of the MRTP Conmi ssion. A party

cannot contend before the MRTP Conmission that the rate of duty is
too high or too low. In fact, such a challenge is hardly likely to
succeed in a Court of |aw and the question of the MRTP Comm ssion
havi ng such a jurisdiction does not arise.

Apart fromthe rate of duty the value of the goods inported has

to be deternined for the purpose of levy of duty. The custons
authorities are required to determni ne whether the val ue of the goods

i nported has been correctly declared. In case of wong valuation, the
custons authorities can determ ne the correct value and levy duty
thereon. Nornmally the goods are valued at the price at which they are

actually purchased. Then that will be the value at which the duty wll
be inposed. It is not the case of the respondents that the appellants
are guilty of under-valuing the goods inmported. It is the low price

whi ch has been charged by the Indonesian exporter which is really the
obj ect of attack.

The [ evy or non-levy of anti-dunping or other duty being a
| egi sl ative act pursuant to the exercise of powers under the Custons
Tariff Act can also not be a subject-matter of judicial review by the
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MRTP Conmmi ssion. The two Acts substantially operate in different
fields and the follow ng table brings out sonme of the distinctions
bet ween the MRTP Act and the Anti-dunping provisions:

COVPETI TI ON LAW
ACTI ONS

ANTI - DUMPI NG ACTI ONS
1.

Conpetition law i s concerned
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with the regul ation of
conpetition in a particular
market within the territory of a
country. Thus, it would take
within its sweep a whol e host of
anti-conpetitive practices

i ncluding (i) nonopolistic trade
practices, as defined in Section
2(i) of the MRTP Act, (ii)
restrictive trade practices, as
defined in Section 2(0), and (iii)
unfair trade practices as defined
in Section 36A

A Conpl ai nt under the MRTP

Act can be filed by a Trade
Associ ation or any Consuner or
a Regi stered Consuners

Associ ation, or a reference can
be made by the Central

Gover nnent _or the State
Government or even by the
Director CGeneral upon-its own
know edge or information

[ Section 10(1) (A) of the MRTP
Act . ]

Conpetition | aw procedures
al l ow and require consideration
of interest groups such as
manuf acturers, importers,
exporters, consuners and the
general public. Comercia
actors can have their interests
assessed through the

determ nati on of the market,
causation or injury. Interests of
consunmers are taken into
account when assessing the

i mpact of a business practice on
conpetition.

In predatory pricing enquiries,
the conpl ai nant has to establish
that the predator acted with
intent to elininate conpetition
and conpetitors. Actual injury
is not required.

In nbst countries, conpetition
cases are dealt with by a court
of law, where parties are
entitled to full discovery rights
and due process.

An anti-dunping law is

concerned w th addressing just
one type of unfair, internationa
trade practice that causes injury
to donestic industry, i.e.,

"dunpi ng" of goods by an
exporting country.
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An Anti Dumping Petition can be
filed by the Domestic Industry as
defi ned under the Anti Dunping
Rul es or suo notu by the

Desi gnated Authority. [ See

Rules 2 (b), 5(1) and 5(4) of the
Anti Dunpi ng Rul es.]

No i nterest group other than
donmestic industry has full |ega
standi ng in anti-dunping cases.
The predom nant interest group
is of domestic producers.

I ndustrial users and consumers
do not have |egal standing to
mai ntain a conpl ai nt.

In anti-dunpi ng conpl ai nts,
intent is irrelevant but actua
injury has to be shown. Further
a causal link has to be

est abl i shed between the dunping
and the injury suffered.

Anti -dunpi ng enquiries are

al ways conducted by gover nnent
agenci es through admni strative
procedures and | aw.

A perusal of the above chart indicates that the two statutes and

regi mes operate in different and distinct spheres and there is no
conflict between the two regi nes/statutes. ~Hence, the question of

i mplied repeal of the provisions of Section 33(1)(j) of the MRTP Act,
1969 on account of the provisions of Section 9A of the Custons Tariff
Act, 1975 does not ari se.

It is thus seen that the provisions relating to anti-dunping

contained in the Custons Tariff Act do not in any way affect the

power or jurisdiction of the MRTP Conmmi ssion. The Inport Contro

Act and the Customs Tariff Act on the one hand and the MRTP Act

on the other operate in different independent fields and the authority
under one has no jurisdiction over the other. In other words, their
pat hs do not cross each other. Wile the provisions of Anti-dunping
Act are concerned with the levy of anti-dunping duty, the MRTP Act

in the present case would be concerned with the agreenments between

the parties which relate to the restrictive trade practices. Therefore,
woul d be incorrect to say that the incorporation of the anti-dunping
provi sions ousts the jurisdiction of the MRTP Commi ssion to inquire
and pass orders, inter alia, with regard restrictive trade practice in
I ndi a.

It was submitted that inmport by the Indian party from Il ndonesia
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at predatory prices required the agreenent for inport to be registered
as per Section 33 (1)(j) of the Act. On the facts of this case, we are
not inclined to agree that such a case is nade out. As far as Section
33(1)(j) is concerned, there nmust be an agreenment between the foreign
seller and the Indian inmporter to sell goods at such prices as would
have the effect of elimnating conpetition of a conpetitor, i.e., here
the Indian industry. Wat seens to have happened here is that the
nonopol i stic |Indian undertakings are now having to face conpetition.
The quantum of inport in the present case is a snall fraction of the
total float glass which is manufactured and sold in India. The
reduction in prices of the Indian inporter is to the benefit of the
Indian customer. It is only if there is an agreenent between the Indian
i nporter and the foreign seller which has such an effect that the
production in India of float glass by efficient Indian industry would
have to stop and such stoppage is considered prejudicial to the public
interest, can an order under Section 12-A or Section 37 be passed. It
is the case of the petitioners that the Indian nanufacturers have
forned a cartel of their own and are charging high prices because of

| ack of conpetition. It is alleged that the Indian nanufacturers are
maki ng much profits and despite inport of float glass having taken

pl ace for the last 5-10 years the Indian industry has not suffered. On
the other hand, the vol ume of ‘sales has increased and the profit of the
I ndi an producers not decreased. Under these circunstances, it was

cont ended, the passing of the injunction was wholly uncalled for.

I mport of material at prices |lower than prevailing in India

cannot per se be regarded as being prejudicial to the public interest. |If
the normal or export price of any goods outside India is |ower than the
selling price of anindigenously produced itemthen to say that the

inmport is prejudicial to the public interest wuld not be correct. The
avai lability of goods outside India at prices |ower than those which

are indigenously produced woul d encourage conpetition anpongst the

I ndi an industry and woul d not per se result in elimnating the

conpetitor, as was sought to be submtted by the respondents.

It is while dealing with a conplaint relating to restrictive trade
practice that the MRTP Comm ssion has the jurisdiction to grant
temporary injunction under Section 12-A(1). It is ‘only on the basis of
proof, and not nere allegation, and on the basis of an inquiry before
the Commi ssion that any trader or class of traders is carrying on a
restrictive trade practice which is likely to affect prejudicially the
public interest or the interest of any trader, class of traders or traders
general ly or of consuners that the Comm ssi on woul d have

jurisdiction to grant a tenporary injunction restraini ng any
undertaki ng or person fromcarrying on any restrictive trade practi ce.
Wil e the Conmm ssion has power to grant ex-parte tenmporary

i njunction, but in view of Explanation Il to Section 12-A, whereby the
provisions of Rule 2-A of Order XXXI X of the Code of Civi

Procedure, 1908 are made applicable, for the grant of tenporary

i njunction the Comm ssion normally ought to give notice and hear the
respondents before passing an order of injunction. VWhat is, however,
important is that the conditions stipulated in Section 12-A(1) have to
be satisfied before an order for injunction can be passed. In other
words, it has to be proved that the respondents before the Comm ssion
is carrying on or about to carry on a restrictive trade practice which
will be prejudicial to the public interest or to the interest of traders etc.
before an order for injunction can be issued. Merely because an
industry will finds itself unable to be able to conpete with inports
fromoutside can be of no ground for exercising jurisdiction under
Section 12-A(1). It is only if the trade practice which is being

i mpugned is such that would fall within the four corners of Section
2(0), which defines restrictive trade practice, can the Comi ssion
grant an injunction. The facts on record do not indicate any
justification for any interimorder being passed in the present case.
Furthernore, the inpugned order passed agai nst the foreign
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manuf acturers of float glass, who do not carry on business in Indiais
clearly contrary to the provisions of Section 14 of the Act and, as
such, cannot be sustai ned.

I n our opinion, the MRTP Conmi ssion has no extra territoria
jurisdiction. The action of an exporter to India when performed
outside India would not be anenable to jurisdiction of the MRTP

Conmi ssion. The MRTP Commi ssi on cannot pass an order

determining the export price of an exporter to India or prohibiting him
to export to India at a | ow or predatory price.

The matter may be exam ned from another angle. In this case,

there is a sale of float glass by the exporter in Indonesia. |f the float
gl ass was ready and avail abl e, then being ascertai ned goods the sale
woul d be regarded as havi ng taken pl ace where the goods existed at

the tinme of sale, i.e., inlndonesia. |If the glass had to be manufactured
and not readily identifiable, then the sale would take place outside

I ndi a when the goods are appropriated to the contract by the foreign
exporter. Here the appropriation would take place in |Indonesia when

the glass is earnarked and exported to India. In either case the MRTP
Conmi ssi on_woul'd have no jurisdiction to stop that sale. If the said
sal e cannot be stopped and the inport policy pernmits the Indian

i mporter to inport on- payment of duty then we fail to see what
jurisdiction the MRTP Comm ssion can possibly have till a restrictive
trade practice takes place after float glass is inmported into India.

It is not as if the Indian industry has no renedy agai nst goods

bei ng exported to India at predatory prices. It is because of the need
for such a provision that the Custons Act was anmended and

anti-dunpi ng provi sions were i-ncorporated. Recourse to this was

taken by the respondents but then that remedy was not pursued. At

this stage, it is relevant to refer to the provisions of Section 11 of the
Custonms Act. The said Section gives the Central Governnment a

power to prohibit inmportation or exportation of goods, if it is satisfied
that it is necessary to do so for any of the purposes specified in sub-
section (2). Under sub-section (2), such prohibition can be for the

pur pose of establishnment of any .industry (sub-clause (i)); preventing
serious injury to domestic production of goods of any description
(sub-clause (j)); the conpliance of inported goods with any | aws

which are applicable to simlar goods produced or nanufactured in

India (sub-clause (s)); the prevention of the contravention of any |aw
for the time being in force (sub-clause (u)) and any other purpose
conducive to the interest of general public (sub-clause (v)) | nasmuch
as, the inport into the country is, inter alia, governed by the Custons
Act and the power to prohibit or not to prohibit the inmportation of any

goods is with the Governnment, then unless and until, a |aw
prohibiting inport is infringed, it is difficult to perceive as to howthe
MRTP Comm ssion can prevent the inportation of the goods. In this

connection, it is also useful to refer to Section 33(3) of the Act which
reads as under:

"No agreenent falling within this section shall be‘subject to
registration in accordance with the provisions of this Chapter if it

is expressly authorized by or under any law for the tine being in

force or has the approval of the Central CGovernnent or if the

Government is a party to such agreenent.”

I nasmuch as the inportation of float glass is pernmitted by |aw,

under the provisions of the Customs Act and the Inmport Control Act,

then an agreenent in relation to such an inport may not be liable to be
regi stered under the provisions of the Act. It is only in respect of float
glass, which is inported and thereafter if in respect to that a restrictive
trade practice is indul ged can the MRTP Conm ssi on have

jurisdiction qua post inport Indian end of the transaction

Concl usi ons
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From the aforesaid di scussion and reasons, we arrive at the
foll owi ng concl usi ons: -

1. Anti - dunpi ng provi sions do not per se oust the jurisdiction of
the MRTP Conmi ssi on.

2. The MRTP Commi ssion can, inter alia, take action whenever a
Restrictive Trade Practice is carried out in India in respect of
i mported goods or otherw se.

3. It is only in respect of the Indian leg of the restrictive trade
practice, can an order under Section 12 A and/or Section 37 be

passed.

4. Under Section 33 of the Act what can be registered is only an

agreement in regard to which any party to an agreement carries
on business in India [Section 35 Explanation I]. But this does
not mean that if an agreement is entered into outside India and
whi ch results in-a Restrictive Trade Practice in India, the MRTP
Conmi ssion _has no jurisdiction. ~The "effects doctrine" wll
apply and Section 2(o0) read with Section 2(u) and Section 37
gives jurisdiction tothe MRTP Conmi ssion to pass appropriate
orders qua the Restrictive Trade Practice in India. The MRTP
Conmi ssion, in such a case, nay not be able to stop inmport but
there can be order inmposing post inport restrictions such as, for

exanpl e, not to sell inported goods in Indiain such a manner

which will be regarded as a restrictive trade practice under

Section 37.

5. In Explanation I to Section 35 the use of the words "shall be

deened to be an agreenment within the nmeaning of this

section." and the tinme-frane for registration clearly

i ndi cates that Section 33 and Section 35 apply only to Indian
agreements or agreenments in India and, therefore, it becane
necessary to incorporate Explanation | so as to enlarge the

anmbit and give extra territorial jurisdiction in relation to those
agreenments which relate to perfornmance of services in India and
any party to that agreenent carries on business in India.

6. On the facts of this case, the.inpugned order passed by the
MRTP Commi ssi on agai nst the I ndonesi an exporters cannot be
sustained and is set aside

Appeal s are disposed of in the aforesaid ternms. Parties to bear
their own costs.
Cvil Appeal No. 3562 of 2000 :

Interimorder of the MRTP Commi ssion restraining the appell ant
fromdispatching, directly or indirectly, soda ash to India is the subject
matter of challenge in this appeal

The conplainant Ms Al kali Mnufacturers Associ ation' of

India (AMAI for short) had filed a conplaint before the MRTP
Conmi ssi on under Section 33(1)(d), Section 36-A and Section 40 read
with Section 2(i) & (o) of the MRTP Act. The Conpl ai nant

Associ ation had 34 nenbers carrying on the business of Soda Ash in
India. In the conplaint, it was stated that the Soda Ash was being
manuf actured by six conpanies in India and was being sold to the

I ndi an consumers at a net price of Rs. 8190 to Rs. 8320 PMI net of
excise. It was alleged that the appellant Ms Anmerican Natural Soda
Ash Corporation (hereinafter referred to as ANSAC) consisted of six
producers of natural Soda Ash who have joined together to form an
Export Cartel by virtue of a Menbership Agreement anongst them
entered into in Anerica on 8th Decenber, 1983. By this agreenent, the
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si x producers had agreed that all export sales by themor by any of their
subsidiaries will be made through ANSAC which was set up as a

Corporation in accordance with the provisions of the United States

Export Trade Act, 1918. It was further alleged in the conplaint that
ANSAC in an attenpt to invade the Indian market and undercut the

I ndi an producers, it sold American Soda Ash to Indian consunmers at an
unrealistically low price of US $ 132 PMI-CIF. Wth a viewto

circumvent the prohibition in Indian | aw agai nst nonopolistic,
restrictive and unfair trade practices, a strategy had been adopted by
ANSAC by selling American Soda Ash to |ndian consumers through

the front of one Ms G Prenjee of Singapore in whose favour the

I ndi an producers had opened letters of credit. According to this
conplaint, there was a bulk sale of soda ash by ANSAC to the Indian
Consuners through the conduit of Ms G Prenjee of Singapore. On

the basis of these averments, nanely, that ANSAC was a Cartel of

Ameri can Soda Ash Producers and was likely to affect naintenance of
prices at reasonable and realistic levels in India and with a viewto
adversely affect the local production and availability of Soda Ash, the
MRTP Commi'ssi on shoul d enquire against this restrictive and unfair

trade practice and grant an ex-parte injunction restraining ANSAC from
despat ching the goods. Onthe basis of these allegations, the MRTP

Conmi ssion on 9th Septenber, 1996 passed an ad-interiminjunction

whi ch was subsequently confirned by it, directing ANSAC not to

indulge in the practice of cartelisation by exporting soda ash to India in
the formof cartel /directly or indirectly.  The order further stated that it
was W thout prejudice to the final outconme of the said enquiry as well

as to the rights of the inporters or exporters in the individual capacity
to export soda ash'to India. This order has been affirmed by the

Conmi ssion by it’'s order of 9th ~March, 2000.

Wi | e denying that ANSAC was a cartel or that export of Soda

Ash to India was violative of any of the provisions of the MRTP Act,
ANSAC has submitted in this appeal that the MRTP had no extra-

territorial jurisdiction and furthernore in view of the provisions of the
anti-dunping |aw, the MRTP Comm ssi on had no jurisdiction to decide

the case.

Thi s appeal was heard along with Cvil Appeal No. 2330 of 2000

- Ms Haridas Exports v. Al India Float d ass Mnufacturers

Associ ation. In Haridas Exports case conmon contentions raised.in

this appeal regarding jurisdiction of the MRTP Comm ssion and the

scope and anbit of the MRTP Act Vi s-a-vis Anti Dunpi ng Duty have

been dealt with. W now propose to deal with the allegation of export

by the appellant, which is alleged to be a cartel, and whether there was
justification for granting the injunction

Sone nore undi sputed facts, which are relevant may first be

menti oned. ANSAC was set up under the Webb Powerence Act of

U S. A as an export agency, the six producers of sodaash in U S A
being it's nmenbers. Like a canalising agency exports of natural soda
ash by these producers cannot be nade by the nmenbers individually.
Exports of soda ash fromU S. A are nade by the canalisi ng agency,
nanely, the appellant.

Wil e the Indian conpani es manufacture synthetic soda ash, the

Ameri can conpani es export natural soda ash which is cheaper to

produce than the Indian soda ash. Since its inception in 1983, the
appel l ant had sold for export to India only one consignment equal to

1. 44 per cent of the annual production of India, and it is in respect of
this consignment that the MRTP Conmm ssion issued injunction

restraining it’s inport. Till today, therefore, no soda ash has been
exported by the appellant to India.

It was submitted by the respondent that the agreement of 1983
forned a cartel and was registrable under Section 33(1)(d) of the MRTP
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Act .

In so far as Section 33 (1) (d) is concerned, the schene appears to

be that every agreenent falling under Section 33 (1)(a) to (I) is
presuned to be one relating to restrictive trade practice and is subject to
registration. An agreenent falling under Section 33 need not

necessarily be one in witing inasnuch as Section 2(a) defines an
agreenment as including any arrangenent or understanding as well.
Therefore, if apart fromwitten agreenent there is an arrangenent or
under st andi ng anongst the sellers or the purchasers with regard to the
purchase or sale of goods to be only at the prices or on terns or

condi tions agreed upon anongst themthen such an agreenent woul d

require registration. Section 33(1)(d) regards an agreenent to be one
relating to restrictive trade practice if such agreenent relates to
purchase or sale of goods or to tender for sale or purchase of goods only
at prices or on ternms or conditions agreed upon anpongst the sellers or
amongst the purchasers. Such an agreenment anongst the sellers or

anmongst the purchasers relating to purchase or sale or to the prices in
respect thereof may be regarded as the formati on of a cartel.

Section 35 specifies the period w thi'n which every agreement

falling under Section 33 becones registrable. As we have already

noti ced, Explanation I would make such an agreenent registrable only

when at | east one party to the agreenent carries on business in India.

On an agreenent being filed under Section 35 particulars are furnished

to the Director General who is requiredto maintain a regi ster under
Section 36. Section 37 then gives the jurisdiction to the Comission to
make an inquiry, whether an agreenent is registered or not, in order to
find out if a restrictive trade practice is prejudicial to the public interest.
The effect of this is that by not registering an agreement falling under
Sections 33 and 35 the Conmission is not divested of its jurisdiction of
exercising its powers under Section 37.  The openi ng words of Section

37 make it quite clear that an inquiry into any restrictive trade practice
can be nade by the Conmission even-in relation to an agreenent which

is not registered. Therefore, once an agreenent comes to the notice of
the Conmmi ssion which is to be regarded as containing a restrictive trade
practice then the Comm ssion is under an obligation 'to find out and
determ ne whether in its opinion the practice is prejudicial-to the public
interest. It is only if the Conmission is satisfied that there is prejudice
to the public interest then the Commr ssion has the jurisdiction to direct
either that the practice shall be discontinued or shall not be repeated or
to hold that any such agreenent which is prejudicial to the public
interest shall be void in respect of such restrictive trade practice or that
the said agreenent shall be nodified in such a manner as may be

specified. |If renedial steps have been taken then, as contenplated by
Section 37 (2), no order need be passed by the Conmission. One

further restriction on the power of the Conmi ssion to pass order i's also
contained in Section 37 (3) (b) which provides that if a trade practice is
expressly authorised to be carried on by any law for the tine being in
force then no order shall be passed under Section 37. /This Explanation

is in addition to the provisions of Section 38 which deals with cases
relating to presunption as to the agreenent of the types nentioned

there in being in the public interest.

The inpact of reading of the provisions together is that what is

sought to be targeted in relation to restrictive trade practice is not the
nature or the factumof the restriction but such restriction should not be
prejudicial to the public interest. For exanple, an agreement may be
entered into anmongst the purchasers in order to ensure constant supply

of goods at a reasonable rate. Such an agreenent even though it may

fall under Section 33 (1) (d) would not be regarded as being prejudicia

to the public interest.

It is in this context that when we exam ne the provisions of
Section 12-A, we find that the power of the Conm ssion to grant
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temporary injunction arises only after it is satisfied that a restrictive
trade practice or unfair trade practice is being carried on which is likely

to affect prejudicially the public interest or the interest of trader or class
of traders etc. It is only with a viewto prevent the causing of a
prejudicial effect that an interimorder can be passed by the

Conmi ssi on under Section 12-A

As we have already seen the Act does not have any extra

territorial operation. An agreenent which is referred to under Section
33 (1) (d) must, therefore, be of a kind in which a person in Indiais a
party. This is clear fromthe bare reading of Explanation | to Section
35. This nmeans that for an agreenent to fall within the ambit of Section
33(1)(d) and in respect of which the Conmi ssion can exercise its

powers under Section 37 a person in India nust be regarded as one of

the sellers who is a person to such an agreenent. This is clear fromthe
use of the words "any party to the agreement carries on business in

I ndi a" occurring in Explanation | to Section 35. A Careful reading of
Section 33(1)(d) indicates that it refers to two classes of agreenents.
One class is an agreenent to purchase goods or to tender for the

pur chase ‘'of ‘goods only at prices or on terns or conditions agreed upon
bet ween the purchasers. The other class is an agreenent to sell goods

or to tender for the sale of goods only at prices or on terns or

condi tions agreed upon between the sellers. |In other words, Section
33(1)(d) refers to the agreenments which have the effect of formng
either a buyers cartel ‘or a sellers cartel. This sub-section does not refer

to or deal with agreenents of sale and purchase between sellers and
pur chasers.

In the case of inport of soda ash, the contention is that the

appellant is a cartel in Arerica which was proposing to sell soda ash to
India at very low prices with-a viewto elimnate conpetition and to
adversely affect the Indian industry. Any agreenent of sale by the
appel l ant to an | ndian purchaser would not attract the provisions of
Section 33(1)(d), which refers only to cartelising agreenments and not to
agreenents of sal e and purchase. But the MRTP Conmmi ssion will have
jurisdiction under Section 37 to pass orders if such a sale was to anpunt
to being a restrictive trade practice. For the Conm ssion to have
jurisdiction to pass such an order, whether interimor final, it nust cone
to the conclusion that it is in public interest to do'so. It is to be borne in
mnd that public interest does not necessarily nean interest only of the
i ndustry. Unless and until it can be dempnstrated that anefficient

I ndian industry would be forced to shut down or suffer serious |oss
resulting in closure or unenploynment, the Conm ssion ought not to

pass an injunction restraining an Indian party frominporting goods

froma cartel at predatory prices. |Inporting goods at-a price |ower than
what is available in India is not per se illegal. W have provisions
under the Custons Act which enabl es the Governnent to inpose anti -

dunping duties with a view to protect the Indian industry.

Nevert hel ess, the era of protectionismis now comng to an end. The

I ndian industry has to gear up so as to neet the chall enges from abroad.

If the cartel is selling goods to India and still making profit then it wll
not be in the interest of the general body of the consuners in India to
prevent the inport of such goods. The renedy of the lndian industry, in
such an event, is to take recourse to the provisions under the Custons

Act in relation to the levy of anti-dunping duties.

A cartel is fornmed, inter alia, with a view that nenbers of the

cartel do not wage a price war and they sell at an agreed or uniform
price. There may perhaps al so be a cartel where nenbers divide the
territories to which each of themcan export. There is little doubt that
the object of an export cartel is to capture a market even if at first, it
may result in a loss to the exporter.

The conpetition law in the formof MRTP as it stands today does
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not contain any provision, which can give it jurisdiction to interfere
nerely with cartel formation. Formation of cartel which takes place
outside India is outside the territorial jurisdiction of the MRTP. The
I ndi an inporter obtaining goods at a | ow price does not contravene any
aw. He has obtained a good bargain.

We need not go into the question whether anti-dunping

provisions in the Custons Act can be an effective renedy agai nst such
cartelisation. But if the cartel carries out Restrictive Trade Practice in
India or it’s actions have the effect of a Restrictive Trade Practice being
carried out in India, then the MRTP Conmission will get jurisdiction to

act under Section 37(1) of the MRTP Act.

We nake it clear that we are expressing no opinion as to whether

the appellant is a cartel or on the question of predatory prices for the
reason that we are satisfied that here no case had been nmade out by the
respondents for the grant of injunction against the appellant. The

i njunction issued against the appellant was not only against the

provi sions of Section 14 of the Act but even on facts as alleged no case
had really been made out for any order under Section 12-A or Section

37 of the Act nore so when no inport of soda ash into India fromthe
appel l ant had, in fact, taken place. On the other hand, prima facie the
al l egation of the appellant-that it is the respondents which have formed
a cartel and do not ‘wel cone any conpetition does nerit consideration

per haps in another case.

For the aforesaid reasons, this appeal is allowed with costs.




