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ACT:

Electricity (Supply) Act, 1948 : Section 49 : (As
anended by Karnataka Act 33 of 1981)-Constitutional validity
of .

Conpany- Est abl i shnent of Al unminium Snelter Pl ant -
Tripartite agreenment between Conpany, Electricity Board and
State-Provision for supply of electricity at concessiona
rates- Amendment of Electricity (Supply) Act-Effect of -
| mposition of enhanced revised tariff in supersession of the
terns of the Agreenent-Inclusion of Al umniumSnelter Plant
in power intensive industries i.e. category HI-1A and
i mposi tion of wuniform tariff rate on all i ndustries
catgorised as HT-1A-Validity of.

Hel d Amending Act was. not - invalid for want of
| egi sl ati ve conpetence-Nor was it (violtive of Article 14 or
19(1) (g)-Revised levy held valid-Direction to consider the
levy of tariff synpathetically.

Admi ni strative Law Prom ssory estoppel - Conmpany-
El ectricity Board-State-Agreenment for supply of electricity-
Concessi onal r at e- Agr eenent based on negot i ati ons- No

unilateral promse or assurance by State or Electricity
Boar d- Anendnent of Act-Inposition of enhanced tariff ~on
uniform basis on industries classified under one category-
Doctrine of prom ssory estoppel held inapplicable.

Doctrine of legitimate expectation:

Constitution of India, 1950 : Article 14 :

Equality-C assification-Principles for exclusion or
i ncl usi on-Question of hostile discrimnation-Exan nation of -
Not mere phraseol ogy but the real effect of the provisions
shoul d be | ooked into.

Constitution-Interpretation of - Ascert ai nnent of
| egi sl ati ve conpetence-Provisions should not be construed
with narrow or pedantic approach-Should be interpreted
broadly and liberally.

214

HEADNOTE

The appel | ant - Conpany established its Al um nium Snel ter
Plant at Belgaumin the State of Karnataka. On March 26
1966 a tripartite agreement was entered into between the
Conpany, the Electricity Board and the State of Karnat aka.
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A second tripartite agreement, in supersession of the
earlier one, was entered on August 7, 1976 between the
parties providing for uninterrupted supply of power to the
conpany at concessional rates. According to the appellant-
Conpany, the agreenment of 1976 was made in view of the
industrial policy of the Government of India and the
guidelines stated by the Governnent in the matter of

electricity tariff to be applied to alum num plants. In
July 1980, the Electricity Board increased the power rate
far beyond the prescribed rate in t he agr eenent .

Subsequently, the State of Karnataka enacted the Electricity
(Supply) (Karnataka Amendnent) Act, 1981 amendi ng Section 49
of the Electricity (Supply) Act 1948. The anended Section 49
enpowered the Electricity Board to increase its tariff rates

notwi thstanding any agreenent wth the consuners. On
February 2, 1981 the Board further increased the tariff
rate. Aggrieved by increase of tariff rates and the

consequential denmands for paynent of bills on the basis of
i ncreased tariff, the company filed a wit petition
chal | engi'ng” the vires of the Arending Act on the score of
| egi sl ative conpetence and al so on the ground of arbitrary
action of revising the tariff without justification and the
unjust classificationof the Alumi niumSnelter Plant in the
category of other power tariff industries included in the
category of HT IA'lndustries ignoring the special features
of alumnium snelter plant. It was also contended that
since the State Governnent invited the conpany to establish
the plant by assuring uninterrupted supply of power at
concessional rates, the principle of prom ssory estoppel was
applicabl e and consequently the demand of tariff contrary to

agreenment was illegal and arbitrary.
The High Court upheld the validity of the  inpugned
legislation by holding that : (1) wunder the amended

provisions of Section 49 of the Electricity (Supply) Act
uniformty was the basis of tariff and since all the power
tariff industries were treated alike, the treatnment neted
out to the conpany was not discrimnatory under Article 14;
(2) the enhancenent of tariff was not violative of Article
19(1) (g); (3) no special promse was held out by the State
or FElectricity Board to the Company that —a particular
formula wll be applied inthe case of consunption  of
electricity by the company; that the doctrine of promssory
estoppel was not attracted in the sphere of statutory  power
and since the inpugned acti on was a consequence
215

of the anmended provision of Section 49 the question of
prom ssory estoppel did not arise; (4) the State Legislature
was not denuded of its legislative conpetence nerely
because the Parlianent declared alum nium industry as a
controlled industry under the Industries (Developnent and
Regul ation) Act, 1951; and (5) the notification issued by
the Central CGovernnent fixing the alum niumpolicy and also
indicating the tariff affecting the alum niumindustry was
not repugnant to the inpugned provisions under the Anmending
Act of State Legislature.

Agai nst the decision of the Hgh Court, the conpany
filed an Appleal in this Court challenging the vires of the
Amending Act as well as the levy of enhanced electricity
tariff contending that ; (1) since the agreement was
tripartite it could not have been annulled by taking
recourse to the anended provisions of Section 49 and that
the Electricity Board unjustly repudiated the agreenent by
revising the tariff exhorbitantly and naking it applicable
uniformy to all the power intensive industries; (2) even if
the Amending Act was intra-vires enmpowering the Board to
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charge wuniform tariff from consuners categorised in a
particular industry there was no justification to include
the company’s plant in other power intensive industries; (3)
the snelter alum nium plant has some special and peculiar
features and its inclusion in the category of other power
intensive industries included in the HT | A category was an
unj ust classification violating Article 14 of the
Constitution; (4) the High Court failed to note that a clear
case of prom ssory estoppel was nade out by the appellant-
conpany and that it was still applicable without violating
Section 49 of the Electricity (Supply) Act.

Di sm ssing the appeal, this Court,

HELD : 1. The amending Act does not suffer from any
infirmty affecting its vires either on the score of
| egi sl ative conpetence or for offending Articles 19(1)(g) or
Article 14 of the Constitution. [236 - D

2. In deciding the question of |egislative conpetence
one must  bear in mnd that the Constitution is not to be
construed’ with a narrow or pedantic approach and it is not
to be construed as a nmere | aw but as a nachinery by which
laws are nmade. Such interpretation should be nade broadly
and liberally. The entries in the Constitution only
demar cat e t he | egislative fields of t he respective
| egislature and do not confer |egislative power as such
[236 D - F]

216
3. In exam ning the al | egati ons of hostil e
discrimnatory treatnment, what is |looked intois not its
phraseol ogy but the real effect of its provisions. The

| egi sl ature has been permitted to exercise an extrenely w de
di scretion in classifying itens for collection of revenue so
long as it refrains fromclear and hostile ~discrim nation

agai nst particular persons or classes. |t however shoul d be
borne in mnd that with all these latitudes certain
irreduci ble consideration of —equality shall govern the

differential treatment even in fiscal legislation. The test
could only be of palpable arbitrariness in the context of
left needs of the time and social exigencies infornmed by
experi ence. There cannot be any precise or set fornulae or
doctrinaire test or precise scientific principles of
exclusion or inclusion. [236 G H, 237 - A

4. 1t is true that the snelter plant —has distinctive
features in its manufacturing mechanismand in the process
of electrolytic operation. Also the snelter plant~ is not
only power intensive industry but the power assunes a very
significant role and constitutes one of the inportant raw
materials in the productive process. But the categorisation
of the snelter plant as a high power intensive industry is
not by itself illegal or perverse, or without any basis and
whol Iy unjustified. In the broader classification, the
snelter plant is certainly a high power intensive ' industry
and such categorisation was nmade by the Board not for the
purpose of enforcing the amended Section 49 with an ' object
to annul the agreenent but such categorisation was made
even earlier. In the circunstances, it cannot be said that
t he broader categorisation of the snelter pl ant is
arbitrary, capricious and unreasonable resulting in treating
the wunequal as equal thereby offending Article 14 of the
Constitution. [ 245 B - E]

5. The agreenent of 1966 and 1976 were not the outcone
of any unilateral prom se or assurance held out by the State
or the Board to the appell ant-Conpany . [244 H]

Such agreement was the result of negotiations between
the parties and on such negotiations, the terns and
condi tions wer e agr eed upon bet ween t he parties.
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Accordingly, the foundation of prom ssory estoppel is absent
and the case of prom ssory estoppel as sought to be nmade out
by the conpany cannot be accepted. [244 H, 245 - A

Exci se Conmissioner, U P. Etc. Etc. f. Ram Kumar Etc.
Etc., AIl.R 1976 S.C. 2237; Union of India and Os. v.
Codfrey Philips India Ltd., AIl.R 1986 S.C. 806; Council of
Cvil Service Union and Os. v. Mnister for the
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Cvil Service, 1985 (3) All. ER 935, Rv. Secretary of
State of Honme Departnent, 1985 (1) AI.E R 40; R v.
Secretary of State for Home Departnment ex parte Ruddock &
Os., 1987 (2) AIl.E.R 518; Ms Mtilal Padanpat Sugar
MIlls Conmpany (Pvt.) Ltd., v. State of Uttar Pradesh, [1979]
2 SSCR 641; Delhi doth and Genaral MIls Ltd. v. Union of
India, [1988] 1 S.C. R 383; Indian Al um nium Conpany v. The
Oissa Electricity Board and Anr;. A l.R 1975 Oissa 100,
referred to.

Hal sbury’s ~Laws of Engl and, Fourth Edition (Reissue)
Vol. 1 (1) Page 151, referred to.

6. 'Since the agreenments stood annulled in view of the

amended provisions of Section 49 of ‘the Act, the Board was
enmpowered to ask for uniformtariff rate fromthe industries
classified under one category. However, the question of
tariff for the supply of electricity tothe snelter plant
shoul d be considered synpathetically. [245 B, F]

Tika Ranji v Stae of U P., AI.R 1956 S.C. 676; Utar
Pradesh & Ors. v. Synthetics and Chemical Ltd. and Os.,
A l.R 1980 S.C 614; Hoechest Pharmaceutical s Ltd. and Anr.
Etc. v. State of Bihar & Os., Al.R 1983 S.C. 1019;
I shwari Khetan Sugar MIlls Pvt. Ltd. Etc. v. The State of
UP. and Os., Al.R 1980 S.C. 1955, relied on.

I ndian Aluminium Co. v. Kerala State Electricity Board,
Al.R 1975 S.C. 1967; Delhi Coth and Ceneral Mlls Co.
Ltd. v. The Rajasthan State Electricity Board, A l.R ' 1986
S.C. 1126, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Cvil Appeal No. 1841 of
1988.

From the Judgnent and Order dated 19.4.1988 of the
Kar nat aka H gh Court in WP. No. 6257 of 1981.

K. Parasaran, A K Ganguli, K R D Karanath and  S.
Sukumar an for the Appellants.

P.P. Rao, R N Naransihma Murthy, S.K' Kulkarni, R P.
Wadhwani M Veer appa and Kh. Nobin Singh for the Respondents.

The Judgrment of the Court was delivered by
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G N RAY, J. This Civil Appeal arising out of ~ Speci al
Leave Petition (Civil) No. 5890 of 1988, is directed against
the judgnent passed by the Division Bench of Karnataka Hi gh
Court on April 19, 1988 in Wit Petition No. 6257 of  1981.
The appell ants prayed for a Wit in the nature of certiorari
for directing the respondents to withdraw the letter dated
July 3, 1980 (Annexure G to the Wit Petition) and
Notification dated June 30, 1980 and for appropriate wits
and directions commandi ng the respondents to refund a sum of
Rs, 60,28,175.08 collected by the respondent illegally.
There was al so a prayer for appropriate wits and directions
on the respondents to withdraw the suppl enentary electricity
bills for the nonths of Novenber and Decemnber, 1980 and al so
the bills of January, 1981 and February, 1981 respectively
(being Annexures CC, Y, X and G5 and for a direction to
ref und a sum of Rs. 18,40,800.58 collected by t he
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respondents on accounts of the electricity bills. There was
also a prayer for appropriate directions restraining the
respondents from collecting energy charges in any nanner
other than on the basis of supply agreement and also
restrain i ng them for disconnecting the supply of
electricity to the factory of the appellant No. 1, Indian
Al um nium Conpany Limted at Bel gaum The appellants also
prayed for directing the respondent No. 1, the Karnataka
Electricity Board to exercise its powers under Section 49
(3) of the Eectricity (Supply) Act by either framng
regulations in the tariff or by entering into an agreenent
providing for appropriate protective claims.

The essential facts concerning the wit petition
involved in the instant Cvil Appeal my be stated as
fol |l ows:

The | ndian Al um ni um Conpany Limted registered under
the Conpanies Act and one sharehol der, nanely, Shri K
Ghosh, were the Wit Petitioners and the respondent No. 1 is
the Kar nat aka Electricity Board, a Body Cor por at e
constituted  under the Electricity (Supply) Act, 1948 and
respondents Nos. 2, 3 and 4 are respectively the Executive
Engi neer (Electrical), ~Oand M Division, Karnataka, the
Chi ef Engi neer (CGeneral) and the Accounts O ficers, Oand M
Division, all the Karnataka Electricity Board. Respondent
No. 5 is the State of Karnataka through the Secretary,
Depart nent of Public Works Departnent and the respondent No.
6 is Union of India through the Secretary, Mnistry of
Energy, Governnent of India. The case of the appellants was
inter alia that in 1966 the Governnent of Karnataka had
undertaken the Sharvathy Valley Hydro Electric Project in
the State of Karnataka. It had planned for constructing a
hydr oel ectric

219
generating systemto generate a |arge quantity of electric
power . The State was anticipating the generation of 'large
surplus power. The al um nium industry particularly the

snelter plant requires a large quantity of power for
manufacturing operation. The Karnataka State Electricity
Board, (hereinafter referred to as Board) and the State of
Karnat aka (hereinafter referred to as State) had invited the
I ndi an Al um ni um Conpany Linited (hereinafter referred to as
the Conpany) to establish its alum nium snelter plant wthin
the State of Karnataka by assuring that uninterrupted supply
of electricity would be given to the snelter pl ant .
Accordingly, the Conpany established a factory wth its
snel ter plant at Bel gaum

There was a tripartite agreenent entered into between
the Conpany, the Board and the State on March 26, 1966.
Later on, a fresh tripartite agreenent was entered /into
between the parties in nodification of the af oresai d
tripartite agreenment and the |latter agreenent was  entered
into on August 7, 1976. In the said tripartite agreenent
several clauses were incorporated to ensure uninterrupted
supply of power and there were al so provisions for supply of
power at concessional rates.

The State promul gated the Electricity Supply Karnataka
(Anmendrent) Ordi nance, 1980 purporting to anend Section 49
of the Electricity (Supply) Act, 1948. Such O di nance was
replaced by the Karnataka Act 33 of 1981. Before the
promul gati on of the Ordinance which was replaced by the said
Act, the Board increased the power rate in July 1980 far
beyond the rate prescribed in the agreenent . After
promul gation of the O dinance since replaced by the Act on
February 1, 1981, the Board futher increased the tariff
rates.
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The Al umi nium Control Oder was issued by the Centra
CGovernment in 1970 to control the price of alum niumingots,
wire bars, billets etc. On July 15, 1975, the Centra
CGovernment notified the alumniumpolicy. It was indicated
in the said policy that the proposed new rate for al um nium
should remain in force for five years and such rates should
be periodically revised and revision, if any, should be made
only after consultation with the Central Governnment which
was controlling the price of alumnium In July, 1975 the
rate of tariff was 7 paise per unit. The second tripartite
agreement in supersession of the earlier one was entered
into on August 7, 1976 between the Wit Petitioners and the
respondent No. 4 and such agreenent inter alia provided that
whenever the Board wants to increase its power

220
rates, it nmust give at least six nonths’ notice to the
Conpany to approach the Central Governnent SO t hat
corresponding increase in retention price of alum nium was
effected to absorb the increased power rate. It was however
provided " that if the Central Governnent would not increase
the price within the period of six nonths, the increased
tariff rates would becone effective. On January 22, 1980,
the Board issued a letter to the Conpany calling wupon the
Conpany to contact the Executive Engineer for executing a
suppl enentary agreement relating to certain changes in the
tariff rate proposed in the letter. The Conpany by its
letter dated February 25, 1980 requested the Governnent of
Karnataka for arranging a neeting for discussion of the
situation arising out of the proposed change in_ the tariff
rate. It is contended that no positive result came out of
the discussion held between the parties. On July 15, 1980
the Government of India issued a notification inter alia
refixing the retention price. On July 8, 1980, the Conpany
received letter dated July 3, 1980 fromthe Board indicating
that additional surcharge of 2 paise per wunit had been
enforced. On August 5, 1980 the Conpany, by way of abundant
cauti on, had applied to the (Central Gover nient for
increasing the retention price. The request nade by the
Conpany not to increase the tariff rate for the  supply of
power to its snelter plant however, was not acceded to by
the Board. The power rate was increased to 19.59 pai se per
unit in 1980. The Board had al so i nposed surcharge of 10
pai se per unit on June 30, 1980, and such surcharge was made
effective fromJune 1, 1980. The Conpany contended that the
Board had not given six nonths’ notice for the surcharge and
inthe Wit Petition such change of surcharge effective from
June 1, 1980 had al so been challenged and the legality and
validity of inposition of surcharge for the period between
July 1, 1980 to Novenber 1, 1980 before the promul gation of
the said ordinance, were challenged in the Wit Petition
On  Novenber 21, 1980, the State of Karnataka promul gated
Electricity Supply (Karnataka Amendnent) Ordinance for
amendi ng Section 49 of the Electricity (Supply) Act which as
af soresaid was replaced by Act 33 of 1981. The effect  of
such anendnent of Section 49 of the Electricity (Supply) Act
is that it has enmpowered the Board to increase tariff rates
notwi thstanding any agreenent wth the consuners. On
February 2, 1981, the Board increased the tariff rate to
Rs. 25.93 per unit. Being aggrieved by increase of tariff
rates and consequenti al demands for paynent of bills on the
basis of increased tariff in conplete disregard of the said
agreenment of 1976, the Conpany and one

221
of its share holders noved the said Wit Petition No. 6257
to 1981 for the reliefs indicated herei nbefore.
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It may be indicated here that existing rate of
electricity was Rs. 22.5 per unit and Rs. 22 per KVA on
27.5.1991. The Board had thereafter increased the rate
periodically fromtinme to tine as foll ows:

20.08. 81 Rs. 30.18
01.11.83 Rs. 38.30
10. 11. 83 Rs. 41.30
01.01. 84 Rs. 41.38
27.09. 85 Rs. 58.01
01. 09. 86 Rs. 68.01

The Company contended that the increased tariff was not
enforceable against the conpany in view of the agreenent
between the parties. However, without prejudice to the
rights and contentions, cheques were sent to cover the bill
The Wit Petitioners contended inter alia that the agreenent
dated August 7, 1976 between the Conpany and the Board and
the State Government was binding on the parties and the
tariff for supply of electricity has to be fixed only on the
basis 'of f the terns of the said agreenent. Consequently,
excess ampunt paid by the Conpany under protest should be
ref unded. The Wit Petitioners further contended that in
the first agreenent dated March 26, 1966, the then Mysore
State Electricity Board had agreed to supply electric power
to the snelter plant of the Conpany |ocated at Belgaum
El aborate provisions were nade to cover several situations
which were likely to arise in the course of supply of power
and utilisation of the same by the Conpany. - The supply of
power under the 'said agreenment comenced from Cctober
22,1969. The sai d agreenent was replaced by the agreenent
dat ed August 7, 1976 (Annexure B-to the Wit Petition). Such
agreenment of 1976 was made in-view of the industrial policy
of the Government of India and the guidelines stated by the
Governnment of India in the matter of electricity tariff to
be applied to the al uni nium pl ants.

The Wit Petitioners contended that the snelter plant
of the Conpany is fully dependent on power and for every
tonne of al um nium produced, about 1900 units of ‘electric

energy are consuned by the said snelter plant. It is the
specific case of the Wit Petitioners-appellants that
222

production in the snmelter plant depends mainly on-the supply
of wuninterrupted electrical power and wunlike in other
i ndustries where electricity is used as a notive power, in
the snelter plant of the Conpany the electricity is not only
a notive power but also an inportant- raw  naterial

Uninterrupted supply of power at a very high degree is
essentially necessary for breaking the chenmical = bond for

al um nium oxygen in the conpound of al um nium. oxi de. The
process of nmanufacture of prinmary alunina is done at’' two
stages-first, alumna, i.e., pure oxide of alumnium is
extracted fromits ore, bauxite by a chem cal process. Such
alumna is further processed in the snelter plant. In this
snelter plant, the alumnais treated with the help of
electrolytic cells. In the snmelter plant at Bel gaum there
are three lines with 492 installed electrolyic cells.

Alumina is charged into the nolten cryolite in which it gets
di ssolved and direct electric current is passed through it
conti nuously. By the passage of electric current the
alumna gets split into alum num and oxygen. The cryolite
is kept at a tenperature of about 970 degree C. The nelting
point of alumnium is less than this tenperature. The
alumnium formed by the splitting up of the alumna is
nolten at this tenperature and then it settles down at the
bottom of the cells fromwhich it is periodically siphoned
out in the nolten formfor casting into different fornms |ike
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ingots, slabs, etc. It is contended that if the electric
supply is curtailed or interrupted, the tenperature of the
cryolite bath will come down and if the interruption period
is nore than 2 hours, the bath will cool down and solidify.
Once the cryolity bath gets solidified, it will not be able
to pass electric current through the cell and even if the
power supply is restored, after solidification of «cryolite
bath, the cell cannot be restarted. Once the solidification
of cryolite bath takes place, the cells can be restored only
by a conplicated procedure. The entire cryolite bath wll
have to be dug out, powdered and charged back. The sanme has
then to be nelted again using abnormally high amount of
electric power, and such process entails a very high cost.
The cat hode carbon which will cost nore than Rs. 1 |akh per
cell will also get severely damaged with the thermal shock
of cooling and heating. It is contended that apart fromthe
time factor and the | arge amount of energy required to be
consumned, in the process of restarting the cost of
restarting each cell is over Rs. 60,000. Besi des, the
financial loss, “there will be production loss and it may
take about two nonths before nornmalcy of operations can be
resurmed after the restart operations. It is also contended
that any change
223

or fluctuations such as power cuts or ‘interruptions in
supply of power has severe adverse costs inplication for the
production of alum niumquite apart from production | oss of
alum num netal itself.

It is also aspecific case of the Wit Petitioners
appel l ants that nmanufacturing process in the snmelter plant
has special characteristics and such manufacturing process
is distinctively different in nmetallurgical-cumelectrolytic
process and the sane cannot be conpared with nost  of the
ot her industries including power intensive industries ' where
curtail nments or interruptions of supply of power only affect
the production during the interrupted period and not after
the full power is resuned. Moreover, unlike i'n other
industries, the power is itself a very inportant raw
material for production of aluminiumin the snelter /plant.
Accordingly, the snelter plant is not only —a high power
sensitive plant but it is absolutely dependent ~on power
being its essential and primary raw nmaterial. It is
contended that all over the world, alum niumhas been given
a special status with regard to the power and 'firm power’
concept is the key note in this industry. ~Since alumnium
industry requires a large amount of power " not conparable
with any other industry, cost of power is the npbst inportant
element in the cost of production of alum nium At the
rel evant tinme when the Wit Petition was presented the / cost
of power formed about 38% of the total cost of production
and it is very strongly contended that in no other industry
such large anount of power is required and consequently
power cost element in the cost of production in other

industries is substantially lower. In the alum nium policy
notified by the Government of India in 1975, it —was
indicated that the production of alumnium netal had
declined considerably since 1971-72 in spite of the fact
that installed capacity had been goi ng up. It was also
indicated that such decline was primarily due to the
restrictions on power supply to the al um nium producers. It

was further indicated that the rates at which electricity
Board had contracted in the past for supply of power to the
al umi nium industry, proving to be unremunerative for the
Boards has al so been responsible for this situation, and the
electricity Boards were the largest wusers of alumnium
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Government of India., therefore, considered it inperative
that power tariffs need to be revised in a way which would
be fair to the Electricity Boards but which would not result
inrising of the price of alum nium
The Wit Petitioners have contended that under clause 5
of the agreement of 1976, the payment for supply is to be
made at the rate at
224
whi ch power is being drawn and no paynent is to be nmade with
reference to the units of electrical energy consumed in any
particular period and the method will operate reasonably.
Provisions were made for a forrmula to find out average from
the demands for all the half hours during the nobnths in
which the cut or interruption took place. By such provision
the consuner, nanely, the conpany was given the benefit of a
reduced consunption of the demand during the period where
there may have been a power cut-or interruption in supply.
Clause 10 of the agreenment provides for relieving the
Conpany from the obligation of taking and paying for supply
of power if the Conmpany was prevented fromtaking electric
power . It has been contended that if reference is nade to
various provisions in the agreenent of 1976 it wll be
evident that the State Governnment and the Board having fully
appreci ated the absol ute necessity of uninterrupted supply
of power and the inpact of the tariff rate for the supply of
power to the snelter plant agreed to ‘various clauses
ensuring snooth and uninterrupted supply of electricity at
the rates agreed upon by the parties.  In viewof such facts
the Board could not revise the tariff according to its
fancies and the Board bei ng squarely bound by the agreenent
could not repudiate the sanme wunder the cover of the
amendnment of Section 49 of the Electricity (Supply) Act. It
was contended by the Wit Petitioners before the Hi gh Court
that since this smelter plant was installed at Belgaum on
the invitation by the State of Karnataka and Electricity
Board by «clearly assuring the Conpany that wuninterrupted
supply of electricity would be nade at a reasonabl e rate and
on the basis of the understanding between the parties as
enbodied in the first and the second agreenent, t he
principle of promssory estoppel was squarely attracted in
the facts of the case and any denmand of tariff for electric
supply to the snelter plant of the Conmpany at Belgaum
contrary to the existing agreenent of 1976 is wholly illega
and inoperative. It was also contended that in _the
aforesaid circunmstances anendnent of Section 49 of the
El ectricity (Supply) Act, applicable to the Board and its
consumers, was not applicable to the Company and the Conpany
despite such amendnent was entitled to enjoy the privileges
emanating fromthe agreenent of 1976. The validity of  the
amendi ng Act was challenged by the Wit Petitioners before
the Hi gh Court.
It was contended by the Wit Petitioners before the
H gh Court that the anmending act does not affect the
exi sting agreenent of 1976 inter alia
225
on the followi ng grounds :
(a) The agreenent is a tripartite agreement not
contenpl ated by the amendi ng Act but the agreenent
envi saged under the anending Act is a bipartite
agreement between the consumer and the Board.
(b) The tripartite agreement was the result of
alumnium policy of the Governnment of India and
such CGovernmental policy cannot be negatived by the
amendi ng Act.
(c) The Board is estoppel fromclaimng any higher
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tariff not contenplated by the agreenent.

(d) The anending Act is ultra vires inasnmuch as :
(i) It treats, all consuners at par irrespective of
the special features of each class of consumers and
therefore arbitrary offending Article 14 of the
Constitution

(ii) The increase of tariff by virtue of the
anmendi ng Act directly hits at the price of
alum nium fixed under the Al uminium Control Order
i ssued by the Central CGovernnent and hence illega
and ultra vires.

(iii) Alumnium industry is a scheduled industry
under the control of the Government of India as
declared by Industries Devel opnent and Regul ation
Act and hence falls under Entry 52 of List | of
Vilth Schedul e ~of the Constitution. Therefore
policy of “Government of India anpbunts to direction
issued "to the State Governnents which they are
bound to obey. Consequently, the agreenent of 1976
is” an agreenment protected by a |aw coming under

Entry 52 of List I, terms of which cannot be varied
by a | aw enacted by a State by virtue of the power
conferred by the concurrent list (List Ill of Vlilth

schedul e) . ©~ The anendi ng Act shoul d be construed in
such a way as-not to inpinge on or detract fromthe
| aw, statutory order or constitutional direction of
the Central GCovernment, otherwi-se the said anending
Act will lack |egislative conpetence.

226

The Respondents opposed the -contentions of the Wit
Petitioners and the <contentions of the Respondents as
advanced before the H gh Court may broadly be indicated as

follows :

(i) The remedy of wit petition to enforce the
contractual rights under the agreement was not
avai |l abl e.

(ii) State did not invite the petitioner to
establish the factory at Belgaum it only agreed to
make avail abl e the necessary facilities.

(iii) Alumniumfactor does not occupy any uni que
position and does not constitute a class of its own
fromthe point of view of power requirenment and/or
suppl y. Even if it is aclass by itself, that
woul d not confer any legal right on the petitioner
to be accorded any pereferential ~treatnment ~anong
i ndustries or consumers of electricity.

(iv) It is not correct to contend -that t he
agreenent entered into was by exercise of. the
statutory powers under Section 49(3) of the Act
al one.

(v) The clauses in the agreenent were -included
after nutual discussion and consensus of t he
concerned parties.

(vi) The clause relating to the giving of prior
notice before revision of tariff is neither a
condition precedent, nor constituted a fundanenta

term of the agreenent. Similarly, such a clause
does not anmount to a solemn assurance  or
representation on the part of the State Government.

However, such a termin the agreenent will not bind
the Board to revise the tariff in exercise of its
statutory powers.

(vii) Surcharge of 2 paise per unit was |levied and
coll ected by the Board, as applied to others.

(viii) In view of the ordinance with effect from




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 11 of 25
22.11.1980 the tariff schedule H- T.1A (Electrica
Power Tariff of 1978, with all other charges |ike
sur char ges and additional surcharge etc.) is

applicable and the petitioner is governed by that
H T.1A Tariff Schedule, in supersession of the
terns set out in the

227
agreenent . The Ordinance nullifies all the rates
and the node of billing envisaged in the supply

agr eenent .

(ix) The plea of prom ssory estoppel put forward

by the petitioner is untenable, since the anending
Act is a |legislative neasure.
(x) The State legislature has plenary powers to
| egislate on all matters pertaining to electricity
and the powers of the State legislature in this
behal f, cannot- be curtailed by an agr eenent
entered into by the State with the petitioners or
any other person.

To appreciate the respective contentions of the parties
on the question of |egislative conpetence for the anending
Act, the High Court referred the Entries 52 and 54 of List |
of VIIth Schedul e of the Constitution, Entries No. 26 and 27
List Il Entries 33,34 and 38 of List "IIl of the WVlIth
Schedul e. The High Court also referred to and relied on
the discussion of this Court in the case of Tika Ranji .
State of U P (AIR 1956 S.C. 676) where the concept of
‘“industry’ as a topic of |egislation was explained. The
| egi sl ati ve conpetence of the State of U P. to regulate the
supply and purchase of sugar cane by the inpugned State Act
of 1953 was raised by contending that ‘sugar’ bei ng
controlled industry wunder the Industries Developnent and
Regul ation Act, the topic of inmpugned |egislation pertaining
to sugarcane fall within the purview of Central | Contro
under Entry 52 of List | and hence the subject is taken away
from the field of legislation by the State. It was  also
contended that Sugar Control Order 1955 pronulgated by
Central Governnent under the Essential Comodities Act/ 1955
enpowered the Central Governnent to regul ate the novenent of
sugarcane and to fix its price. The observation of this
Court at page 695 of the report was copi ously quoted by the
H gh Court for holding that there was no question of |ack of
| egi sl ative conpetence for enacting the anending act by the
Kar nat aka Legi sl ature.

The Hi gh Court referred to the observation of  this
Court to the followi ng effect: -

"It is clear therefore, that all the Acts and the
notifications issued thereunder by the Centre in
regard to sugar and sugar cane were . enacted in
exerci se of the concurrent jurisdiction
228

The exercise of such concurrent jurisdiction would
not deprive the provincial |egislatures of simlar
power s which they had under the Provinci a
Legi slature List and there would, therefore, be no
guestion of legislative inconpetence qua the
Provincial Legislatures in regard to sinilar pieces
of legislation enacted by the latter.

The provincial Legislatures as well as the Centra
Legislature would be conptetent to enact such
pi eces of | egi slation and no guestion of
| egi sl ative conpetence would arise. It al so
follows as a necessary corollary that, even though
sugar industry was a controlled industry, none of
these Acts enacted by the Centre was in exercise of
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its jurisdiction under Entry 52 of List I.

Industry in the wide sense of the term would be
capable of conprising three different aspects (1)
raw naterials which are an integral part of the
i ndustrial process (2) the process of manufacture
or production, and (3) the distribution of the
products of the industry. The raw materials would
be goods which would be conprised in Entry 27 of
List Il. The process of manufacture or production
woul d be conprised in Entry 24 of List |l except
where the industry was a controlled industry when
it would fall within Entry 52 of List | and the
products of the industry would al so be conprised in
Entry 27 of List Il except where they were the
products of the controlled industries when they
would fall withinEntry 33 of List III.

This being the position it cannot be said that
the | egislation which was enacted by the Centre in
regard to~ sugar and sugarcane could fall wthin
entry 52 of List |I. ~Before sugar industry becane a
control |l ed industry, both sugar and sugarcane fel
within Entry 27 of List Il but, after a declaration
was made by Parlianment in 1951 by Act 65 of 1951
sugar industry became a controlled industry and the
product of that industry viz. sugar was conprised
in Entry 27 of List Il. Even so, the Centre as
wel |l as the Provincial Legislatures had concurrent
jurisdiction in regard to the sane.

In no event could the legislation in_ regard to
sugar and sugarcane be thus included within entry
52 of List |I. ~The pith

229
and substance argunent al so cannot be inported here
for the sinple reason that, when both the Centre
as well as the State Legislatures were operating in
the concurrent field, there was no question of any
trespass upon the exclusive jurisdiction vested in
the Centre wunder Entry 52 of List |, ‘the only
guestion which survived being whether, putting both
the pieces of legislation enacted by the Centre and
the State Legislature together, there was any
repugnancy, a contention which will be dealt wth

hereafter."
The Hi gh Court also noted that anending Act was placed
before the President and consent was obtained. Hence by
virtue of Article 254(2) of the Constitution, the State
Legislation wll prevail even if there is any repugnhancy.

The H gh Court also held that the Wit Petitioners
specifically pleaded that in the snelter plant electricity
was a raw material for alumnumor ‘relatable article to
the industry. Hence in the absence of any notification
under Section 18G of the Industries Devel opnent and
Regul ation Act there was no question of any repughancy on
the score of tariff of electricity fixed by the anending
Act. The High Court also relied on the observation of this
Court in Tika Ranji’s case at page 701 and 703 of the report
to the following effect: -
" Sugar i ndustry being one of the schedul ed
industries, it was contended for the petitioners
that sugarcane was an article relatable to the
sugar industry and was, therefore, within the scope
of S 18G and the Central GCovernment was thus
aut hori sed by notified order to provide for
regul ating the supply and distribution thereof and
trade and commerce therein."
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Even assumi ng that sugarcane was an article or
class of articles relatable to the sugar industry
within the nmeaning of S. 18-G of Act of 1951, it is
to be noted that no order was issued by the Centra
CGovernment in exercise of the powers vested in it
under that section and no question of repugnancy
coul d ever arise because, as had been noted above,
repugnancy mnust exist in fact and not depend nerely
on a possibility. The possibility of an order
under S. 18-G being issued by t he Centra
CGovernment  woul d not be enough. The existence of
such an order would be the essential prerequisite
bef ore any repugnancy

230
could ever arise."

It may be noted here that for the purpose of finding that
electricity was araw material for the snelter plant, the
Hi gh Court referred to relevant pleadings of the Wit
Petitioners and also referred to the decision of this Court
concerning the petitioner conpany itself in Indian Al um nium
Co. v. Kerala State Electricity Board, AIR 1975 SC 1967
wherein this Court referring to the process of manufacture
of alum niumfrom alum na has held that electricity is a raw
material for such manufacturing process.. Simlar view was
al so expressed by this Court in the decision of Delhi Cdoth
and General MIlls/ Co. Ltd. . The Raj ast han State
Electricity Board, AR 1986 SC 1126 while considering
electro chemical ‘and PVC and other allied i ndustria
products in a power oriented industry.

The Hi gh Court also negatived the contention of the
Wit Petitioners that when Parlianment has evinced  interest
in Alumnium Industry, the entire field of |egislation
touching all aspects of the said industries vests in the
Parliament and State Legislature has lost its conpetence as
the field of legislation will be only under Entry 52 of List
l.

The Hi gh Court has held that nmere declaration by
Parlianment that a particular ‘industry is a controlled
i ndustry under the Industries Developnment and Regul ati on Act
is by itself not sufficient to exclude the —conpetence of
State legislature to enact a law over a subject which
otherwise falls withinits field of legislation. The -Hi gh
Court referred to the decision of this Court in the case of
State of Utar Pradesh & others v. Synthetics and Chenica
Limted and others, AIR 1980 SC 614. It was contended  that
the denatured spirit or industrial alcohol cones within the
purview of the control of the Central Government and hence
Central CGovernnent alone was enmpowered to  provide for
regul ating the di stribution, transport, di sposal ,
acquisition etc. Referring to the order of the Centra
CGovernment issued as Ethyl Alcohol (Price Control) Order
1971, this Court held to the follow ng effect:-

"...\WW are unable to read the Ethyl Al cohol ' (Price
Control) Oders as explicitly or inpliedly taking
away the power of the State to regulate the
di stribution of intoxicating liquor by collecting a
levy for parting away with its exclusive rights.
| the powers of Parliament and the State
Legi sl ature were confined to Entry 52 in List 1 and

the Entry 24 in List Il, Parlianent

231
woul d have had exclusive power to legislate in
respect of industries notified by Parlianent. The
power of the State under Entry 24, List Il is

subject to the provisions of Entry 52 in List 1.
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But we have to take into account Entry 26 in List

Il and Entry 33 in List Ill for determning the
scope of legislative power of the Parlianment and
the State. Entry 26 in List Il is as follows:

‘Trade and commerce within the State subject to
the provisions of Entry 33 of List III"."

In the said case, this Court relied on the decision in
Tika Ranmji’'s case. The High Court also referred to the
deci si on of this Court in t he case of Hoechst
Pharmaceuticals Ltd. and another etc. v. State of Bihar &
Os., AR 1983 SC 1019. It was contended in the said case
that Ilevy of surcharge of sale tax inmposed by the State
Legi sl ature was W thout |egislative conpetence as it
i npi nged or affected the price of drugs fixed under Drugs
(Price Control) Order, 1979 issued by the Central Governnent
under the Essential Commodities Act. This Court has held in
the sai d deci sion:

“"In the case of a seenming conflict between the
Entries in the two lists, the Entries should be
read toget her without 'giving a narrow and
restricted senseto either of them Secondly, an
attenpt should be made to see whether the two
Entries cannot be reconciled so as to avoid a
conflict of jurisdiction. 1t should be considered
whet her a fair reconciliation can be achieved by
giving to /the language of the Union Legislative
Li st a meaning which, if less wide than it mght in
anot her context bear, is yet one that can properly
be given to'it and equally giving to the |anguage
of the State Legislative List a neaning. which it
can properly ~bear. The non obstante clause in
Article 246 (1) nust operate only i f such
reconciliation should prove inpossible. Thirdly,
no question of conflict betweenthe two lists wll
ari se i f the inpugned legislation, by t he
application of the doctrine of ‘pith and substance
appears to fall exclusively under one list, and the
encr oachnment upon another list is only incidental.
Union and State Legislatures have concurrent  power
with respect to subjects enuneratedin List |11,
subject only to the provision contained in d. (2)
of Article 254 i.e., provided the provisions of the
State Act do not conflict with those of any

232
Central Act on the subject. However, in case of
repugnancy between a State Act and a Union Law on a
subj ect enunerated in List Ill, the State |l aw rmnust
yield to the Central Ilaw unless it has  been
reserved for the assent of the President and has
received his assent under Article 254 (2). The
qguestion of repugnancy arises only when “both the
Legi sl atures are conpetent to legislate in the sane
field i.e., when both the Union and the State | aws
relate to a subject specifiedin List Il —and
occupy the sane field."

The Hi gh Court also referred to the decision of a
Constitution Bench of this Court in Ishwari Khetan Sugar
MIls Pvt. Ltd. etc. etc. v. The State of U P. and others,
AR 1980 SC 1955. It has been held by this Court in the
said decision that the question arose for decision in the
said case about the validity of |aw acquiring undertakings
i nvol ved in nmanufacturing sugar by the State Legislature.
The contention was sugar as a topic of |egislation was under
Entry 52 of List | by virtue of it being declared as an
i ndustry control of which vested in the Union as declared by
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I ndustries Developnment and Regul ati on Act. The mmjority
view of this Court in the said case at page 1961 of the
report was quoted by the High Court to the follow ng effect:
"The legislation enacted pursuant to the power to
| egislate acquired by declaration nmust be for
assum ng control over the industry and the
decl aration has to be made by | aw enacted, of which
declaration would an integral part, Legislation for
assum ng control containing the declaration wll
spell out the limt of control so assumed by the
decl arati on. Therefore, the degree and extent of
control that would be acquired by Par | i ament
pursuant to the declaration would necessarily
depend wupon the legislation enacted spelling out
the degree of control assuned. A nere declaration
unacconpani ed by law'is inconpatible with entry 52

List |I. A declaration for assuming control of
specified industries coupled wth Iaw assum ng
control is a pre-requisite for taking |egislative
action under Entry 52, List |. The declaration and

the legislation pursuant to declaration to the
extent denude the power of State Legislature to
| egi sl ate under Entry 24, List Il. Therefore, the
erosion of the power of the State Ilegislature to
| egislate/in respect of declared industry woul d not
occur nerely by declaration but by the enactnent

consequent
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on the declaration prescribing the extent and scope
of control."

The High Court also referred to few nore decisions of
this Court for the purpose of appreciating the contention
whet her the supply of electricity and tariff rates were
controlled by Entry 52 of List 1, thereby taking away
| egi sl ati ve conpetence of the State Legislature and | whether
or not the Notification issued by the Central Governnent
fixing the alumniumpolicy and also indicating the tariff
affecting the alumniumindustry becanme repugnant to the
i mpugned provi sions under the amending Act  of State
Legi slature. The H gh Court by giving a |long reasoning has
cone to the finding that the inpugned legislationwas quite
valid and did not suffer either fromthe want of |egislative
conpetence or on the score of repugnancy between the Centra
and the State |egislation

The High Court also negatived the contention of the
Wit Petitioners that aluminiumindustry is special class of
its own and thus cannot be categorised wi'th ot her

i ndustries. It was indicated by the H gh Court that if a
m croscopic analysis is to be done alnbst every industry
will have its own special features. Such as analysis is

outside the scope of Article 14. Cassification is'based on
broad principles, to be connected reasonably with the object
to be achieved. It has been held by the Hi gh Court that the
Schene of Section 49 of the Electricity Supply Act indicates
that wuniformty will be the basis of tariff and since al

power intensive industries have been treated alike in view
of the anmended provision of Section 49 in supersession of
agreenents between the consuners and the Board, the High
Court held that no discrimnatory treatnment was meted out to
the Wit Petitioners. The Hi gh Court has also held that the
contention that Kudrenukh Iron and Steel |ndustries have
been treated favorably resulting in a di scrimnatory
treatnment to the petitioner-Conpany should not be accepted
by indicating the consideration relating to Kudr enmukh
i ndustry and al so noting the subm ssion made by the | earned
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Advocate GCeneral that enforceability of the agreenent with
Kudrenmukh 1lron and Steel |Industry was also under active

consideration in the light of the inpugned amendnents. It
has been held by the Hi gh Court that since the Conpany was
not conparable with the Kudremukh Iron and Steel Industry

the contention of discrimnation was not to be accepted.
The High Court also rejected the contention that price hike
for the power supply inposes an unreasonable restriction on
the right of the petitioner-Conpany to carry on its
i ndustry,

234
thereby infringing Article 19(1) (g) of the Constitution
It has been indicated by the H gh Court that the price hike
will have its inpact on the cost of production but such
i ncrease in the cost of production cannot be avoi ded. It
has been held that the price of alumnium control order
itself provides for restructure of alumniumfor which the
petitioner-Conpany has to approach the Central Government.

Comi ng to the question of prom ssory estoppel raised by
the petitioners, the H gh Court referred to paragraphs 91
and 92 of the Wit Petition where the pleading of prom ssory
estoppel was made by the Wit Petitioners. The High Court
has accepted the contention of the respondents as advanced
by the | ear ned ~Advocat e- Gener al appeari ng for the
respondents that the doctrine of prom ssory estoppel is not
attracted in the sphere of statutory power and since the
i mpugned action was a consequence of 't he amended provision
of Section 49, the question of prom ssory estoppel did not
arise. The reference was made to the decision of this Court
in Excise Comm ssioner, U P. etc. etc. v. Ram Kumar etc.
etc., AIR 1976 SC 2237 wherein it was observed by this Court
to other followi ng effect:-

"I't is nowwell settled by a catena of decisions
that there can be no question of estoppel | against
the Government in the exercise of its |egislative,
soverei gn or executive powers."

Ref erence was al so made to another decision /of this
Court in Union of India and others v. Godfrey Philips /India
Ltd., AIR 1986 SC 806. The observation of -this’ Court
appearing at para 14 was referred to by the Hgh Court to
the follow ng effect:-

"...1t is equally true that promssory estoppe
cannot be used to conpel the Governnent or a public
authority to carry out a representation or  prom se
which is contrary to | aw or which was outside the
authority or power of the officer of the Governnent
or of the public authority to make. W may al so
poi nt out that the doctrine of prom ssory estoppe
bei ng an equitable doctrine, it nmust yield when the
equity so requires, if it can be shown by the
CGovernment or public authority that having regard
to the facts as they have transpired, it would be
inequitable to hold the governnent or public
authority to the prom se or representati on made by
it, the Court would not raise an
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equity in favour of the person to whomthe promn se
or representation is made and enforce the prom se
or representation agai nst the Government or public
aut hority. The doctrine of prom ssory estoppe
woul d be displaced in such a case, because on the
facts, equity would not require that the Governnent
or public authority should be held bound by the
prom se or representation nade by it."

The High Court has held that Section 49(5) of the Act
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as introduced by the inpugned anendnent by the very
| anguage of it overrides any other agreenent or law. It has
been held that question of categorisation under Section
49(5) is to conpel the consumer to pay for the electricity
consunmed according to the uniformtariff applicable to the
category to which it belongs. The Hi gh Court has held the
petitioner’s contention should not be accepted that the
Board is bound to treat the petitioner as a special category
for which the tariff applicable was to be regulated by the
agreed formula. The Hi gh Court has also held that factually
also it is not possible to conclude on the existing materia
that a special promse was held out to the petitioner-
Conpany that a particular fornmula will be applied in the
case of the consunmption of electricity by the Wit
Petitioners. The H gh Court has come to the finding that it
wi Il not be possible to hold that there was a prom se which
was held out for the benefit of the petitioners but the
invitation to start the industries in the State, if at all

was the notive force for the petitioner and other industries
to establish various factories inthe State to avail the
advant ages of the prevailing conditions in the State. The
contentions of the Wit Petitioners that t he bills
containing the revised tariff even before the pronulgation
of or di nance anmendi ng Section 49 was illegal and
unjustified, had /'not been gone into by the Hgh Court in
view of the specific statement by the learned counsel for
the Board before the High Court that the Wit Petitioners
shoul d approach the Board with particulars iin support of
their contentions and the Board was prepared to revise the
bills if there had been any error or om ssion on the part of
the Board. Save as aforesaid, all other reliefs clained by
the petitioners in the Wit Petition were disallowed by the
Hi gh Court and the Wit Petition was accordingly disnissed.

M. Parasaran,the | earned Senior Counsel appearing for
the appellants in his usual fairness had indicated that
detailed argunments had been advanced before the H gh Court
of Karnataka at the hearing of the Wit
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proceedi ng on the question of vires of the anending Act, on
the score of legislative conpetence and al so-on the ground
of arbitrary action in revising the tariffs wi t hout
justification and unjust classification of the snelter plant
in the category of other power intensive industries included
in the category of HT-1A without appreciating the peculiar
features of the productive nechanismin a snelter plant
thereby offending Article 14 of the Constitution. He has
submitted that as he intends to advance the same contentions
rai sed before the H gh Court on the question of | vires. for
appropriate consideration by this Court he does not intend
to elaborate the sanme once nore. It is precisely for the
af oresai d reason, we have indicated in detail the reasonings
of the High Court in dispelling the contentions of the Wit
Petitioners that the amending Act is ultra vires.

We have given our anxious consideration to the
contentions raised for challenging the vires of the anending
Act but we are unable to accept the contentions that the Act
suffers fromany infirmty affecting its vires either on the
score of legislative conpetence or for offending Articles
19(1) (g) or Article 14 of the Constitution. It appears
that the High Court has given cogent reasons for uphol ding
the vires of the amending Act and for dispelling the
contentions raised by the Wit petitioners and we endorse
the view taken by the High Court. W may only indicate her
that in deciding the question of |egislative conpetence one
must bear in mnd that the Constitution is not to be
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construed with a narrow or pedanti approach and it is not
to be construed as a nere |aw but as a nachinery by which
laws are nade. Such interpretation should be nade broadly
and liberally. The entries in the Constitution only
demar cat e t he legislative fields of t he respective
| egi sl ature and do not confer |egislative power as such

In exam ning the allegations of hostile discrimnatory
treatnent, what is looked into is not is phraseol ogy but the
real effect of its provisions. Decisions of this Court have
permitted the legislature to exercise an extrenmely wide
di scretion in classifying items for collection of revenue so
long as it refrains fromclear and hostile discrimnation

agai nst particular persons or classes. |It, however, should
be borne in mind that with all these latitudes certain
irreduci ble consideration of equality shall govern the

differential treatnent even in fiscal |egislation

The test could only be of pal pable arbitrariness in the
context” of felt needs of the time and social exigencies
i nforned by experience. There
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cannot be any precise or set fornulae or doctrinaire tests
or precise scientific principles of exclusion

M. Parasaran in-his fairness has submitted that under
the Electricity (Supply) Act, the Board is enmpowered to
revise tariffs but he has contended that such revision
cannot be nmde arbitrarily and capriciously. He has
submitted that since the Board is thelicencee for supply of
el ectrical energy to various consumers in a particular area,
the Board, as a matter of fact enjoys the privilege of
nmonopoly to some extent. It i's therefore necessary to
consi der whether in the exercise of revision of tariffs, the
Board has acted reasonably and fairly and the action is well
informed by reasons. He has al so contended that the snelter
plant has sonme special and peculiar features in its
manuf acturing nechani smof alumniumfromalumina. He has
drawn our attention to the pleadings in the Wit Petition
where such nechani smand the key role of electricity have
been el aborately high-lighted. M. Parasaran has al so drawn
our attention to the accepted position all over ~the world
about the very inportant and key role of electricity in the
electrolytic process in mnufacture of alumnium in a
snelter plant and its inpact as a basic raw material with a
very high inplication in the cost of manufacture. I'n the
aforesaid context, M. Parasaran has contended that it is
only unjust and inproper to classify the snelter plant in
the general group of power intensive industries. To
classify the snmelter plant only as a power intensive
i ndustry like various other power intensive industries, wll
not be proper classification. The very distinctive and
uni que features of snelter plant are well known to the State
and the Board. He has drawn the attention of the Court to
various clauses of the agreenment of 1976 for the purpose of
showi ng that the State and the Board were fully aware of the
role of electricity in the manufacturing nechanism in_a
snelter plant and the extreme need of uninterrupted supply
of energy to the plant of the petitioner-Conpany at Bel gaum
M. Parasaran has submitted that as the State and the Board
were fully aware of the inplication of tariff of electricity
in the snmelter plant, special provisions were made in the
agreement for billing and rates to be charged in the event
of interruption of supply. M. Parasaran has contended that
as the agreenent was tripartite it could not have been
annul led by taking recourse to the amended provision of
Section 49 of the Electricity (Supply) Act, the Boards has
unjustly repudiated the agreenment by treating the snelter
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plant as only a power intensive industry and revising the
tariff exorbitantly and making it applicable to t he
petitioner-conpany on the
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plea that all the power intensive industries including the
pl ant of the petitioner-Conpany have been placed at par and
have been subjected to same tariff for the supply of
electricity.

M. Parasaran has contended that even if the anending
Act is intra vires thereby enpowering the Board to annua
all existing agreenments with the consuners and requiring the
Board to charge uniformtariff to the consumers categorised
in a particular group or class, there was no justification
to treat the snelter plant . in the sane category as in the
case of other power intensive industries.

M. Parasaran has referred to specific pleadings in the
Wit Petition wherein a case of prom ssory estoppel binding
the State and Board in the matter of adhering to the terns
of agreenent of 1976 have been made out by the petitioner-
Conpany. ' He has subnitted that the foundation of prom ssory

estoppel lies in the legitinmte expectation a person may
have of being treated in a certain way by administrative
aut hority. In this connection, M. Parasaran has referred

to paragraph 81 at page 151 of Volune 1(1) of Halsbury's
Laws of England, Fourth Edition (Reissue) dealing wth
"Legitinmate Expectation”. It has been indicated in the
treatise that a person may have a | egitinate expectation of
being treated in. a certain way by an admi ni strative
authority even though he has not legal right in private |aw
to receive such treatnent. The expectation may arise either
from a representation or promse made by the authority
including an inplied representation or from consistent past
practice. The existence of a legitimte expectation may
have a nunber of different consequences and one of such
consequences is that the authority ought not to act so as to
defeat the expectation without sonme overriding reason of
public policy to justify its doing so. It may also nean
that if the authority proposes to defeat a person’s
legitimate expectation it nust afford himan opportunity to

make representations in the matter. In_this connection, M.
Parasaran has referred to the decision of House of Lords .in
Council of Civil Service Union and others v.— Mnister for

the Civil Service, (1985) 3 Al England Reporter page 935.
It has been held in the said decision that an aggrieved
person was entitled to invoke judicial reviewif he could
show that a decision of public authority affected  him of
some benefit or advantage which in the past. he  had been
permtted to enjoy and which he legitimtely expected to be
permtted to continue to enjoy either until he  was  given
reasons for wthdrawal and the opportunity to coment on
t hese reasons. M.
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Parasaran has al so referred to a decision of Court of Appea
in Rv. Secretary of State for Honme Departnent, (1985) 1 All
Engl and Reporter page 40 wherein the right of being heard by
a person having a reasonable expectation if likely to be
affected by a decision to be taken by an authority has been
indicated. M. Parasaran also relied on a decision of
Queen’s Bench Division in Rv. Secretary of State for Home
Department ex parte Ruddock & others (1987) 2 Al Engl and
Law Reports page 518. It has been indicated in the said
decision that the doctrine of |egitimte expectation inposed
in essence a duty to act fairly and was not restricted to
cases that party having expectation was to be consulted or
to be given the opportunity to make representati ons before a
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decision was made. Were ex hypothesis there was no right
to be heard, it could be nore inportant to fair dealing that
a promse or undertaking given by a Mnister as to how he
woul d proceed should be kept. M. Parasaran has also
submitted that the Courts in India including this Court have
also taken note of the case of prom ssory estoppel and
obligation on the part of the promsor to honour the
conmitrment or the representation on the basis of which the
other party has altered its position financially, M.
Parasaran has referred to sone of the decision of this Court
including the decision in Ms Mtilal Padanpat Sugar Mlls
Conpany (Private) Limted v. State of Uttar Pradesh, [1979]
2 SCR 641 and the decision in Delhi Cloth and General MIlls
Ltd. v. Union of India, [1988] 1 SCR 383. |In the latter
decision, it has been indicated by the Supreme Court that if
one of the representations induced a party to alter his
position, a case of prom ssory estoppel is attracted. He
has contended that before annulling the agreement and mneki ng
unj ust ' demand of high tariff, the Board ought to have given
reasonabl'e opportunity to the petitioner- Conpany to
establish that there was no occasion to resile from the
obligation under the agreement. M. Parasaran has further
submitted that if the Court comes to the finding that the
action of the Board and the State are unjust and the Board
has an obligation to abide by the agreenent of 1976 in view
of the prom ssory estoppel, there will ‘be no difficulty in
i ssuing appropriate wits for giving the reliefs clainmed in
the Wit Petition.

M. Prasaran has subnmitted that even if it is accepted
that in view of amendment of Section 49 of the Electricity
(Supply) Act, the Board was required to charge tariff at
uniform rate to all the consuners placed in" a particular
category, such amendment does not stand in-the way of giving
special privilege to the petitioner-Conpany in the matter of
tariff for the supply of electricity in viewof the fact
that the snelter plant cannot be
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equated with other power intensive.industries placed in the
category HT I A and Section 49(3) of the Electricity (Supply)

Act still enpowers the Board to fulfil its —obligation in
terns of the agreenent of 1976. M. Parasaran, in his
fairness, has stated that prom ssory —estoppel cannot

operate in violation of the statutory provisions but Section
49(3) of the Act enpowers the Board to fix tariff in
conformity wth the pronmse held out to ~the -petitioner-
Conpany because the petitioner-Conpany was entitled to be
treated altogether differently for the reasons  indicated
her ei nbef ore. In view of such enabling provision under
Section 49(3), M. Parasaran has subnitted,  that the
obligation to abide by the agreenment consistent with the
case of promssory estoppel still survives. He “has also
submitted that there has been clear non-application of mnd
by the Board in not considering the nmanufacturing process in
the snelter plant in its proper perspective and because  of
such non-application of mnd an attenpt has been nmde to
treat an wunequal wth equals, M. Parasaran has also
contended that before purporting to annul the agreenment by
taking recourse to the anmended provisions of Section 49, the
Boar d shoul d have given proper opportunity to t he
petitioner-Conpany to substantiate that there had been a
clear case of pronissory estoppel and such promnissory
est oppel survived even on the face of t he anmended
provi si ons. He has, therefore, submtted that the Board
should be directed to give a fresh ook to the question of
abi di ng by the agreenment of 1976 by t aki ng into
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consideration of the relevant aspects of the nmanufacturing
nmechanismin the snelter plant of the petitioner-conmpany in
a proper perspective. M. Parasaran has submitted that
unfortunately, the H gh Court concentrated nore on the
guestion of vires and attack of the anmending Act or the
score of legitimte conmpetence. The Hi gh Court has failed
to note that a clear case of prom ssory estoppel was nade
out by the petitioner-Conpany and such prom ssory estoppe
was still applicable wthout offending the statutory
provi si ons, nanely, the amended provisions of Section 49 of
the Electricity (Supply) Act.

M. Narasi mhanurthy, |earned counsel appearing for the
respondent-Board has submitted that the anending Act does
not suffer fromany vice either on the score of |egislative
conpetence or on the score of arbitrary or capricious action
and/or on account of offending Article 14 and 19(1)(g) of
the Constitution. ~He has also submitted that the H gh Court
has discussed the contentions raised by the parties at the
hearing of the Wit Petition at | ength and has not accepted
the contentions that the anending Act was ultra vires on any
account. —He has submittedthat the
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reasonings of the High Court should be accepted and the
contentions on the question of the vires of the Act sought
to be reiterated in thi's Appeal should be discarded by this
Court.

W have already indicated that decision of the High
Court in upholding the vires of the anendi ng Act should be
accepted and we have endorsed the reasonings given by the
Hi gh Court in that regard which we have referred to in some
details.

M. Narasi mhanurthy has submtted that there is no
conflict with the proposition that if a  strong case of
prom ssory estoppel is nade out by a party and such
prom ssory estoppel does not cone in conflict wth any
statutory provision, the party having reasonabl e expectation
flowing from a promse or representation may /ask for
enforcenent of such legitimte expectation founded on
representations or assurances ~on the part of t he

adnmi nistrative body in appropriate cases. But “in the
i nstant case, the very foundation of prom ssory estoppel is
absent and as such consideration of the question of
prom ssory estoppel does not arise. |In this connection, he

has drawn the attention of this Court to the preanble of the
first agreenent of 1966. He has subnmitted that if a
reference is nade to the preanble of the agreenent and ot her
clauses it is quite apparent and evident that the sane do
not indicate that on the invitation by the electricity Board
or the State Governnent, the snelter plant of the
petitioner-Conpany had been established at Belgaum~ It is
quite evident that on coming to know that the State-and the
Board were in a position to supply electric energy wthout
any interruption according to the need of the snmelter  plant
the petitioner-Conmpany becane interested in establishingits
snelter plant at Bel gaum and thereafter negotiations were
nade between the parties and an agreenent under Section
49(3) of the Electricity (Supply) Act was entered into. He
has cont ended that later on, in view of changed
ci rcunmstances a new agreenment was entered into between the
parties in 1976 for the purpose of getting uninterrupted
supply of electricity on agreed rate and in a particular
nmanner . Both the said agreenent of 1966 and 1976 were the
out come of usual bargai ning between the parties on terns and
counter terms and it is not a case that the ternms were
offered wunilaterally by the State or the Board to induce
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the Conpany to set up its snelter plant in the State of
Kar nat aka and the Conpany being i nduced by a representation
by the State or the board that if the Conpany would set up a
snelter plant in the State of Karnataka then in the snelter
pl ant of the Conpany,
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concessi onal rates would be offered for suppl y of
electricity for all times to cone and the snelter plant
would be treated altogether in a different manner. He has
al so submitted that in the first agreenent of 1966 there was
no provision relating to the revision of rates but in the
agreement of 1976, there is a specific provision for
revision of the rates of tariff of electricity to be
supplied to the snelter plant. M. Narasi mhanurthy has
drawn the attention of the court to the correspondence
between the parties starting from 1964 for the purpose of
showi ng that such correspondence unm stakably point out a
normal ~ case of bargaining between the parties for getting
uni nterrupted supply of electricity in the proposed factory
of the Conpany. In this connection, M. Narasi mhanmurthy has
also referred to a decision of the Hi gh Court of Orissa in
the case of Indian Alum nium Conpany V. The Oissa
Electricity Board and Anr., AIR 1975 Orissa page 100 where
the Division Bench of the Oissa H gh Court has considered
when the principle/of prom sory estoppel can be invoked. It
has been held in the said decision that the State
Electricity Board nay revise the tariff fixed wunder the
bi nding contract by relying on Section 49 and 59 of the
Electricity (Supply) Act. It has been held by the Division
Bench that sinply because the State Governnent had held out
the assurances to the Conpany to supply hydro power fixed at
low rate, a case of prom ssory estoppel is not nade out. It
has been held that if the agreenent was the result of
negoti ati ons between the parties indicating that the Conpany
was as nuch desirous of being supplied with electric 'power
as the supplier was anxious and willing to supply the saneg,
there is no case of prom ssory estoppel. M. Narasi mhamurt hy
has submitted that facts and circunmstances in the instant
case clearly reveal that the State government was eager to
have industries established in the State—and for the
purpose took steps to supply sufficient electric energy to
various industries including the petitioner-Conpany. The
petitioner-Conpany was al so equally anxious to establish its
snelter plant in the State of Karnataka in view of -the
facilities nade available in the State, and both the parties

thereafter ent er ed into negoti ati ons and on such
negotiations ternms and conditions were arrived at. The
agreement was nmade in accordance with the Section 49(3) of
the Electricity (Supply) Act. It is not the case that there

was no occasion to enter into any negotiation for ~settling
the terns but clearly unilateral assurances were “given by
the State and the Board to give wuninterrupted supply of
electricity on specific conditions and on agreed rate
promsed to the Conpany and only on the basis of  such
prom ses hel d out
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to the petitioner-Conpany, the said snelter plant was
established and the agreenment is only enbodinment of the
terns and conditions unilaterally held out by the State and
the Board. M. Narasi mhanurthy has, therefore contended
that the very foundation of prom ssory estoppel is absent in
the case and the High Court was justified in not accepting
the case of prom ssory estoppel

M. Narasi mhamurthy has submitted that sub-section 1
and 2 Section 49 of the Electricity (Supply) Act envisage
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supply of electric energy to different consuners at uniform
tariffs. It, however, enpowers the Board to charge a

different tariff in appropriate case under Section 49(3) of
the Act. By the anmending Act, Section 49 of the Electricity
(Supply) Act has been anended in its application in the
State of Karnataka. Sub-Section 5, sub-section 6 and sub-
section 7 to section 49 have been inserted after sub-section
4 of Section 49 of the Electricity (Supply) Act. Sub-
section 5 and 6 of Section 49 of the Electricity (Supply)
Act as applicable to Karnataka in view of the aforesaid
amendnment are to the follow ng effect:-
"(5) The party to an agreement or any other
arrangenent entered into prior to the comencenent
of the Electricity (Supply) (Karnataka Amendnent)
Act, 1981 and providing for supply of electricity
by the Board shall, notw thstanding anyt hi ng
contained in the instrument of agreement or other
arrangenent or in any law including this Act, in
force at ~such comencenent, pay, in respect of
electricity so supplied after such comencenent,
price  (by whatever nane -called) calculated in
accordance with the wuniform tariff franed or
nodified fromtime to time, under sub-section (1)
and applicable to the category to which such party

bel ongs.

(6) The party to any such agreenent. or arrangenent
ent ered into after the _conmencenent of t he
Electricity ' (Supply) (Karnataka Anendment) Act,
1981, shall, notw thstanding anything contained
inthis Act, ~or in such agreenent or ot her
arrangenent , pay, in respect of electricity

supplied by the Board, price  (by ~whatever nane
called) calculated in accordance with the  wuniform
tariff framed or nmodified fromtime to time  under
sub-section (1) and applicable to the category to

whi ch such party bel ongs."
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M. Narasi mhanurthy has contended that the snelter
pl ant of the petitioner-Conpany has al ways been categorised
by the Board as industries included in HI-1A ~—He has drawn
attention of the Court to tariff rates of 1974 and 1978. It
appears that for 1978 tariff rates, the plant of the
petitioner-Conpany was included in HT | A category: M.
Nar asi mharmuart hy has contended that such categorisation by
the electricity Board nade as far back as.in 1978 is not
under challenge, and no protest had been nade by the
petitioner - Conpany for categorising the plant of t he
petitioner-Conmpany in HT-1A M. Narasi mhanurthy has al so
contended that industries may have sone distinctive features

but still then a broader classification is possible taking
into consideration, the power intensive nature of - various
i ndustries. The Board has taken into consideration such

power intensivity in the manufacturing process and has  made
a broad based categorisation. The snelter plant has  been
included in HT-1A not only for the first purpose of applying
the anmended provisions of Section 49 of the Act but such

categorisation was nmde |ong back. Even in 1978 such
categorisation was made wthout any protest from the
petitioner-Conpany. I f such categorisation has a rationa
basi s and not arbitrary, «capricious or illusory, no

exception need be nmade to such categorisation. Accordingly,
sub-sections 5 and 6 of Section 49 are squarely applicable
to the petitioner-Conpany and the Board is justified in
treating the agreement as annulled and subjecting the
petitioner-Conpany to the uniformtariff rate applicable to
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all the industries categorised as ST-1A. He has submtted
that if in ternms of the statutory provision, a uniform rate
of tariff 1is applicable to the petitioner-Conpany on the
basis of category of the industry to which it belongs, and
the agreement of 1976 stands annulled in view of the amended
provision, there cannot be any question of promssory
est oppel against statute even if it is assuned that in the
facts of the case, a case of promssory estoppel has
ot herwi se been nade out. He has, therefore, submitted that
there is no occasion to interfere with the judgment under
appeal and the appeal should be dism ssed with costs.

After gi vi ng our. anxi ous consideration to the
respective contentions of the I|earned counsel for the
parties, it appears to us that the agreenment of 1966 and
1976 were not the outcone of any wunilateral pronise or
assurance held out by the State or the Board to the
petitioner- Conpany- Such agreenent was the result of
negoti ati ons between the parties and on
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such negotiations, the terns and conditi ons were agreed upon
bet ween the parti es. Accor dingly, the foundati on of
prom ssory estoppel is absent and the case of promissory
estoppel as sought to be nade out by the petitioner-Conpany
cannot be accepted. In our view, M. " Narasimhamurthy is
justified in his contention that since the agreenents stood
annul l ed in view of the anended provisions of Section 49 of
the Act, the Board was enpowered to ask for -uniform tariff
rate fromthe industries classified under one category. It
is true that the snmelter plant has distinctive features in
its manuf act uri ng mechani sm -and in the process of
el ectrolytic operation. It al so appears ' to us ‘that the
snelter plant is not only power intensive industry but the
power assunes a very significant role and constitutes one of
the inportant raw materials in the  productive process. But
it does not appear to us that categorisation of the snelter
plant a high power intensive industry by itself is illegal
or perverse, or without any basis and wholly unjustified.
In the broader classification, snelter plant is certainly a
hi gh power intensive industry and such categorisation was
made by the Board not for the purpose of —enforcing of
the anended Section 49 with an object to annul the agreenent

but such categorisation was nade even in 1978. Inthe
circunstances, we are unable to accept the contention that
t he broader categorisation of the snelter pl ant is

arbitrary, capricious and unreasonable resultingin treating
the wunequal as equal thereby offending Article 14 of the
Consti tution. We, therefore, find no justification to
interfere with the inpugned decision of the Hgh Court. and
the appeal, therefore, fails but in the facts of the  case,
there will be no order as to costs.

Before we part with this matter, it appears to us that
the question of tariff for the supply of electricity to the

matter plant requires a synpathetic consideration. 1n 1975,
policy of the Central CGovernment regarding the al um nium
industry, it was highlighted that despite the increase in

the productive capacity of the alum niumplants in |India,
the production as a whole decreased for various factors
particularly in view of irregular supply of electricity to
the plants. It was also noted in the said policy that the
costs for generating the power and transm ssion of power to
the plants had increased over the years and it was not
possible for the Boards to stick to rates agreed earlier
for supply of electricity to the alumnium plants. The
Central Covernment felt the necessity to strike a bal ance so
that the Boards do not suffer and the plants for al umnium
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get proper supply of electricity
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at reasonable rates. It was noted that high rate of tariff
and consequential increase in the price of alumnium caused
prejudice to the Boards because the Boards were consumers of
alumnium to a considerable extent. It appears to us that
it is only desirable that interest of both the Boards and
the aluminiumindustry are to be reconciled with a pragmatic
approach and the Central Covernnent, the concerned State
CGovernments and the Boards should try to evolve a nore
realistic policy by which the interest of both the Boards
and alumnium industry are safeguarded to the ext ent

practicabl e. We have no nanner of doubt that if a joint
venture is nmade an effective policy may be evolved which
will ensure to the benefit of both the supplier and the

consunmers in the field of production of aluminium in the

national interest as a whole.

T.N A Appeal dism ssed.
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