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PETI TI ONER
V. B. RAJU

Vs.
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BENCH
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KOSHAL, A. D.

CHANDRACHUD, Y. V. ((CJ)
FAZALALI, SYED MURTAZA

Cl TATI ON
1980 Al R 2075 1981 SCR (1) 613
1981 SCC_ (1) 1
Cl TATOR | NFO
R 1982 SC 149  (1080)

ACT:

Constitution of /India, 1950-Articles 217 and 222(2)-
Scope of -On reorganisation of a State a Judge allotted to
another H gh Court-Such allotnent if amounts  to transfer
fromone H gh Court to anot her

HEADNOTE

Exerci si ng power under section 29(1) of the Bonbay
Reor gani sation Act the President had determined that the
appel l ant who then was an additional Judge of the Bonbay
H gh Court should cease to be a Judge of that Hi gh Court and
become a Judge of the newy forned H gh Court of Gujarat. In
his petition wunder article 226 of  the Constitution the
appel l ant clainmed that the source of  power to transfer a
Judge from one High Court to another being in article 222
read with article 217(1) (c) of the Constitution the
i mpugned order though purporting to have been passed under
section 29(1) of the Bonbay Reorgani sation Act, ampunted to
an order of transfer of a Judge and therefore, he was
entitled to the conpensatory allowance contenplated by
article 222(2).

A single Judge of the H gh Court held that the order
passed under section 29 was an order of allocation of Judges
of the erstwhile Hgh Court of Bonbay to the two new High
Courts and that such allocation did not anpbunt to transfer.
On appeal a Division Bench held that the transfer envisaged
by article 222 was a transfer in a situation when a Judge of
one Hgh Court was sent to another existing H gh Court for
reasons which had nothing to do wth the bifurcation or
reorgani sation of a State and the setting up of a new High
Court while section 29 was part of the provisions which were
suppl enental , incidental or consequential to the formation
of the State of Cujarat.

Di sm ssing the appea
N

HELD: The entitlenent to conpensatory all owance under
article 222(2) 1is conditional wupon the Judge being "so
transferred", that is, transferred as envisaged by article
222(1). Since the appellant was "allotted" to the CGujarat
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Hi gh Court on the setting up of that Court, he was not
entitled to claimthe conpensatory all owance. [617 D
Articles 3 and 4 of the Constitution deal wth a
special situation and so long as a provision of |aw
promul gated by Parlianment can be consi dered as suppl ement al ,
i ncidental or consequential to the formation of a new State
it would be enforceable even though it mght anpbunt to an
amendnment of certain provisions of the Constitution. The
provision contained in section 29 of the Act is clearly
consequential to the formation of the State of Cujarat and
establishment of a High Court for it. It was for the purpose
of setting up that H gh Court that Judges then serving in
the Bonbay Hi gh Court were so
614
to say allotted to the H gh Court of Gujarat and although
their appointnent to the ~Gujarat H gh Court may partake of
sone of the characteristics of a transfer, they cannot be
said to have been transferred fromthe Bonbay Hi gh Court to
the Gujarat Hi gh Court within the meaning of article 222(1)
of the Constitution. [617 A (]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1134 of
1974.

Fromthe Judgnent and Oder dated 2-8-1973 of the
Qujarat High Court in L.P. A No. 255/71.

Appel | ant in person

L. J. Nain and Mss A Subhashini for the Respondents.

The Judgrment of the Court was delivered by

KOSHAL, J.-This appeal by certificate granted under
Article 133(1)(c) of the Constitution of 1ndia by the Hi gh
Court of CGujarat is directed against its judgnment dated 2-8-
1973 and the sole point requiring decision thereinis as to
whet her an order passed by the President of India under sub-
section (1) of section 29 of The Bonbay Reorgani zation Act,
1960 (hereinafter referred to as the Act) and determ ning
that the appellant shall on the 1st day of May 1960 cease to
be a Judge of the Hi gh Court of Bonbay and becone a Judge of
the High Court of Cujarat is to be regarded as an order of
transfer under article 222(1) of the Constitution

2. The appellant was appointed an Additional Judge of
the Hgh Court of Bonmbay on June 29, 1959. After the Act
cane into force the President of India passed the said order
(hereinafter referred to as the inpugned order) under
section 29(1) of the Act in respect of the appellant, who
was still an Additional Judge of the High Court of Bombay
(and 4 other Judges of that Court) so that with effect from
the 1st of May 1960 the appel |l ant becane an Additional ' Judge
of the H gh Court of Gujarat. Cdaimng that the-inpugned
order anobunts to an order of transfer wi thin the neaning of
article 222(1) of the Constitution the appellant brought a
petition under article 226 thereof with the prayer that the
Governments of the Union of India and the State of Cujarat
be directed to pay himan allowance to which, according to
him he had beconme entitled under article 222(2) of the
Constitution with effect from October, 1963. Another prayer
was al so made in the petition but therewith we are no | onger
concerned as the sanme was withdrawn at a | ater stage.

3. In order to appreciate the contention raised by the
appel | ant before a |earned Single Judge of the Gujarat High
Court and again in the Letters Patent Appeal before the
Di vi si on Bench whi ch passed
615
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the judgnent now under appeal, it is necessary to set out
the provisions of clause (1) of article 217 and those of
article 222 of the Constitution:

"217(1) Every Judge of a High Court shall be
appoi nted by the President by warrant under his hand
and seal after consultation wth the Chief Justice of
India, the GCovernor of the State, and, in the case of
appoi ntnent of a Judge other than the Chief Justice,
the Chief Justice of the High Court, and shall hold
office, in the case of an additional or acting Judge,
as provided in article 224, and in any other case,
until he attains the age of sixty-two years:

"Provided that -

(a) a Judge may, by witing under his hand
addressed to the President, resign his office;

(b) a Judge nmay be removed from his office by
the President in the manner provided in clause (4)
of article 124 for the renobval of a Judge of the
Suprenme Court;

(c) the office of a Judge shall be vacated by
hi s bei ng appoi nted by the President to be a Judge
of the Supreme Court or by his being transferred
by the President-to any other High Court within
the territory of India."

"222(1) The President may, after consultation with
the Chief Justice of India, transfer a Judge from one
H gh Court to any other Hi gh Court.

"(2) Wien 'a Judge has been or is so transferred,
he shall, during the period he serves, after the
commencement of the Constitution (Fifteenth Anendnent)
Act, 1963, as a Judge of the other High Court, be
entitled to receive in addition to his salary such
conpensatory all owance as nmay be  determ ned by

Parliament by law and, wuntil so determined, such
conpensatory all owance as the President may by order
fix."

According to the appellant’s contentions before the Hgh
Court the only source of power conferred on the President to
effect the transfer of a Judge from one Hgh Court to
another was article 222 read with article 217(1)(c) and the
i mpugned order which was an order flowi ng fromthat source
of power, therefore anbunted to an order of transfer even
though it was passed wunder section 29(1) of the Act which
runs thus:
"(1). Such of the Judges of the Hgh Court of

Bonbay holding office imrediately before the appointed

day as may be determ ned by President shall on that day

cease to be Judges of the H gh Court at! Bonbay and

beconme Judges of the High Court of CGujarat."
616

The High Court noted that the Act was passed in
pursuance of the powers vested in Parlianent under articles
3 and 4 of the Constitution. Article 3 provides, inter alia,
for the formation of new States. Under clause (a) thereof
Parliament may by law forma new State by separation  of
territory from any existing State or by uniting two or nore
existing States or parts thereof or by uniting any territory
to a part of any State. Under article 4(1) any law referred
toin article 3 shall contain such provisions for the
amendment of the First Schedule and the Fourth Schedul e as
may be necessary to give effect to the provisions of such
law and may also contain such supplenental, incidental and
consequential provisions (including provisions as to
representation in Parliament and in the Legislature or
Legi slatures of the State or States affected by such | aw) as
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Parliament may deem necessary. Under clause (2) of article 4
no such Jlaw shall be deened to be an anmendnent of the

Constitution for the purposes of article 368. The |earned
Singl e Judge held that an order under section 29 of the Act
was an order of "allocation" of Judges of the H gh Court of
Bonbay to the two new Hi gh Courts and that such allocation
did not anmount to a transfer within the nmeaning of article
217(1)(c) or 222(1) of the Constitution. It was in that view
of the matter that he dismissed the petition presented by
the appellant. |In Letters Patent Appeal the Division Bench
was of the opinion that although the inmpugned order anounted
to an order of transfer, the transfer effected by it was of
atype entirely different fromthat contenplated by article
222(1). In effect, however, the reasons for dismssal of the
appeal were the same _as those for which the petition could
not succeed before the |earned Single Judge. According to
the Division Benchthe transfer-envisaged by article 222 was
atransfer in a situation when a Judge of a H gh Court was
sent to another existing H gh Court for reasons which had
nothing to do with the bifurcation or reorganisation of a
State and the setting up of a new High Court in consequence,
whil e section 29 of the Act was part of the provisions which
were suppl enental, incidental or consequential to the
formation of the State of Cujarat.

It was also argued before the Division Bench that the
CGovernment of GQujarat itself had, during the course of its
correspondence with the appellant, treated his appointnent
to the H gh Court of Gujarat as a transfer fromthe Hi gh
Court of Bonbay, a fact which was not deni ed but which, the
H gh Court held, had no bearing on the matter in dispute as
there was no plea of estoppel raised in the petition
presented by the appellant.

4. After hearing the appellantin person and |earned
counsel for the respondents we find no substance ' in the
appeal and, broadly
617
speaki ng, our reasons for so holding coincide with those
given by the learned Single Judge and the Division Bench of
the High Court, Articles 3 and 4 of the Constitution dea
with a special situation and so |long-as a provision of |aw
promul gated by Parliament can be considered as suppl emental’,
i ncidental or consequential to the formation of a new State
it would be enforceable even though it mght anpbunt to an
amendnment of certain provisions of the Constitution. The
provision contained in section 29 of the Act is clearly
consequential to the formation of the State of Cujarat and
the establishnent of a Hgh Court for it. It was for the
purpose of setting up that High Court that  Judges  then
serving in the Bonbay H gh Court were, so to say, "allotted"
to the High Court of QGujarat; and al though their appoi nt ment
to the Gujarat Hgh Court nay partake of some of the
characteristics of a transfer, we do not think that they can
be said to have been transferred fromthe Bonbay H gh Court
to the CGujarat Hgh Court within the neaning of article
222(1) of the Constitution. The entitlenent to conmpensatory
al | owance under article 222(2) is conditional upon the Judge
being "so transferred", that is, transferred as envi saged by
article 222(1). Since the appellant was "allotted" to the
Gujarat High Court on the setting up of that Court, he wll
not be entitled to claimthe conpensatory all owance.

5. In the result the appeal fails and is dism ssed but
there will be no order as to costs.

P.B.R Appeal dism ssed.
618
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