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SUJATA V. MANOHAR, S. RAJENDRA BABU

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NOS. 4570-4571/96 & 4572/ 1996
JUDGMENT
Raj endra Babu, J.

These three sets of appeals arise out of the orders
made by the Central Administrative Tribunal  (Principa
Bench). The appellants herein are/were enployed in the
pensi on paying offices attached to the respective Mnistries
in the Enbassy of India at Nepal. Wit petitions had been
preferred before this Court ~under Article 32 of the
Constitution and on the establishment of the Centra
Adm nistrative Tribunal, this (Court transferred these
petitions for its consideration by an order nade on 3rd
Novenber, 1992 in WP. No. 591 of 1987, 903 of 1988, 620 of
1991 and 181 of 1987.

In Cvil Appeal No. 4569 of 1996, there are three
appel l ants and they were recruited by the Mnistry of
Def ence, Governnent of India in Nepal and posted in the
Pension Pay Office at Pokhran. Wile the first appell ant was
appointed as a lower division clerk on 24.7.1972, appell ant
No. 2 was appointed on 21.10.1964 and appellant No. 3 on
2.9.1985. Thus at the time of filing of these appeals,
appellant No. 1 had put in 20 years service, appellant No.
2, 29 years and appellant No. 3, 8 years of service in their
respective offices. They claim for confirmation in /their
posts and for parity in enolunents, paid ‘to their
conterparts designated as India Based Enpl oyees inasmuch as
both of them were perform ng identical works and enpl oyed in
the same establishnent.

In Cvil Appeal No. 4570 of 1996, there are 28
appel l ants and they are Nepali nationals recruited in Nepa
on different dates. They al so seek for identical reliefs as
in Cvil as in Cvil Appeal Nos. 4569 of 1996, 4571/1996.

In Cvil Appeal No. 4571 of 1996, there are 29
appel l ants, while appellants 24, 26 and 27 are Indian
citizens rest of themare nepali nationals. Appellant No. 28
though a Nepali national is recruited in India and posted in
Nepal. A claimis nmade on behal f of 32 others whose details
are nentioned in Annexure | but they were not inpleaded as
parties. On transfer of the proceedings to the Tribunal, the
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Tribunal did not choose to treat them as party to the
proceedi ngs before it. These 32 persons have not chall enged
the said orders nmade by the Tribunal although such an order
had been nade adverse to them Hence we do not propose to
consider their cases. The rest of the appellants apart from
claimng the benefit as has been done by the appellants in
C. A No. 4569 and 4570 of 1996, also claim that their
termnation is illegal and that they deserve to be
reinstated in service

C.A. No. 4569 and 4571/ 1996

We shall first take up for consideration the claimmade
by the appellants in this appeal for parity of pay and ot her
benefits. A contention had been raised before the Tribuna
that the appellants cannot claimequality as provided under
Article 14 of the Constitution inasnmuch as the appellants

are all posted outside the country and there cannot be
enforcenent of the Constitution  inasnmuch as the appellants
are all posted outside the country and there cannot be

enforcenent of the Constitution outside India. The tribuna
took the viewthat the Pension paying office at Nepal cannot
be treated to be an extension of the territory of India for
the purpose of Article 14 of the Constitution and,
therefore, the appellants cannot invoke the same. However,
we do not propose/'to exanen the correctness of this viewin
these proceedi ngs as we propose to exanmine the nerits of the
matter and deci de the sane.

The Tribunal ‘'based its decision on the enunciation of
law made by this Court in Air I'ndia vs. Nergesh Meerza AR
1981 SC 1829, which is as fol lows: -

" a) the nature, the node and the

manner of recruitnent of a
particul ar category fromthe very
start.

b) the cl assifications of the

particul ar category.

c) the terns and conditions of

service of the nenbers of the

cat egory.

d) the nature and character of the

posts and pronotional avenues.

e) the special attributes that the

particul ar category possess which

are not to be found in other

cl asses, and the like. "

On the basis of these tests, the Tribunal exanined the
cases of appellants and held that the appellants who are
locally recruited in Nepal cannot claimas a matter of right
parity of pay-scale wth their counter-parts . in -India.
Classification between locally recruited enpl oyees in Nepa
and India Based enployees in Pension paying Ofices is a
valid classification. However, the Tribunal allowed the
claim to the extent of declaring that those of the
appel l ants who had been confirmed in various posts pursuant
to order dated 20th March, 1972, shall be demand to  be
confirmed enployees and shall be entitled to benefits
flowng from there as are admissible to locally recruited
enpl oyees who are confirmed.

Cvil Appeal No. 4572 of 1996

In this appeal, apart fromthe clains regarding paying
of pay-scales and other nopnetary benefits, the appellants
claimfor quashing the respective orders nmade in respect of
the appellants terminating their services while the Tribuna
reiterated its view on the claimregarding the parity of pay
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and other emoluments. It held that term nation of services
of appellants Nos.1 , 2 and 4 was justified while
term nation of services of 3rd, 5th and 29th appell ants was
set aside with the direction a that in Liew of their
rei nstatement, should be given to the tune of six months pay
to each one of themon the basis of pay they were getting on
the date of termination and their services in nepal
currency. At the tine of consideration of the natter, the
appel lants did not press their claim regarding the relief
for simlar pay and other benefits and gave up their claim
and the Tribunal reserved that part of the case to be
agitated in appropriate forum The Tribunal found that the
appel l ants had all been appointed to tenporary posts and
their services could be term nated at any tinme. Wile in the
case of respondents Nos. 1,2 and 4, it was noticed that the
orders of termination nerely stated that their services had
been term nated wth effect from 31.12.1986 or 1.1.1987. In
case of others wherein it was indicated that their services
had been ‘terminated on disciplinary grounds, but wthout
hol di ng.an ~enquiry, it was held that the sanme was not
perm ssi ble as such orders woul d cast a stigna on the career
of the appellants. Therefore, their services could not have
been term nated in that pmanner and thus, set aside the
directions with a conpensati on as stated above.

The Tribunal /has exam ned the conditions of services
applicable to the appellants right from the inception and
has found that the locally recruited candi dates in Nepal and
those that were recruited in India ~and sent on deputation
stood in tw different classes. The Tribunal al so found on
facts that there were good reasons to treat themdifferently
considering the exigencies of service and the circunstances
in which the appellants in these cases had been recruited.
The appointnents were purely tenporary to serve a tenporary
purpose to off set the extra load of work in their
respective offices and in their-very nature could not claim
to becone permanent. Apart fromthis fact, it was  also
noticed that the said posts are not transferable while those
recruited in India and deputedin different Mnistries in
Nepal were liable to be transferred anywhere in the country.
The conditions in simlar enploynent prevalent in India were
not the conditions in Nepal, and therefore, the terms upon
which they ere appointed were found to be reasonable. In
these circunstances, if the Tribunal found that the tests
| aid down in Nergesh Meerza's case to which we have adverted
to earlier are satisfied in these cases, we _do not- think
there is any nmerit in these appeals so far as the claimfor
parity in pay and pension is concerned.

As regards the order nade by the Tribunal in respect of
term nation of services of the appellants is . concerned,
again we nmay state that the Tribunal had noticed that the
appel l ants had not ben recruited on a pernmanent basis, but
are purely enployees whose services could be term nated at
any time, but in doing so bore in mnd the circunstances
available to each one of the appellants under which their
services were termnated. Wile in the case of some, where
the order was ternmination sinmplicitor, the Tribunal held the
same as valid and in case of others, grounds such as
di sciplinary or others reasons were set out the sane was
held to attach stigma to such persons and therefore, set
aside the term nation, but in lieu thereof granted
conpensation. The Tribunal has adopted a rational basis in
dealing with the nmatter. W do not think there is any reason
to interfere with the order nade by the Tribunal

In the result, these appeals stand dismissed. There
shall be no order as to costs.
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