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PETI TI ONER
DR S.C./BHADWAL & ORS

Vs.

RESPONDENT:
DR S. R MEHROTRA & ORS

DATE OF JUDGVENT: 03/ 02/ 1998

BENCH
K. VENKATASVWAMY, A. P. M SRA

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
M sra, J.

The aforesaid three appeals raise a conmman question
whet her the appointnment of the” Evaluators’ =~ and ’'Research
Associ ates’ as Lecturers in the H machal Pradesh University,
Shima was valid or not? These appeals, accordingly, are
bei ng di sposed of by nmeans of this comon judgnent. Al the
appellants in Civil Appeal No. 13709/96 were initially
appoi nted as Research Associ ates. Sorme of them have al ready
been appointed as Readers whose case is not in issue in
these appeals. They have been working a such for the | ast
about nine years. Since they were working for a | ong period
the Executive Council of the aforesaid University by their
resol ution dated 16th January, 1986, declared the cadre of
Research Associate as wasting cadre. hence on 30th My,
1986, by another Resolution stipulated that they nmay be
designated as Lecturers. Their suitability for the post of
Lecturers was to be ascertained through the statutory
Sel ection Committee confining the selection anobng the
i ncunbent working on the post of Research ~Associates.
Admittedly, all the appellants were working as -Research
Associ ate when the said Resol utions were passed. Later, they
appeared before such selection Conmttee and, on. its
recomendati on, were appointed as Lecturers in the /year
1986. Since then they are working as such

The appellant in C.A No. 13708/ 96, nanely, Dr. Abha
Mal hotra was initially appointed as Research Associate on
22nd May, 1983, and her selection was through a Selection
Conmittee consisting of Dean of Art Faculty wth two
outsiders and two internal experts. She did her Ph.Din the
year 1981 in History. She was appointed as research
Associate in the departnent of H story as the said post was
lying vacant and her appointnment was approved by the
Executive Council in the nmeeting held on 22nd May. 1933. The
case of the appellant is that Research Associate in various
ot her departnents were approved by the Executive Council in
its nmeeting held on 29th July, 1982, and 25/26 Novenber.
1983, which is evident from the Notification dated 7th
January, 1984. The Executive Council approved the creation
of one post in each of the beaching departnent including




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 16

History with effect from the date of filling up the post.
Thereafter to decide the status and future of the Eval uators
and Research Associates, the Vice Chancellor of the
Uni versity appointed a Committee which gave its report which
was considered by the Council on 18th January, 1986.
Thereafter, on 30th May, 1986, vide Resolution on the sane
day it was decided to regularise the Evaluators and Research
Associates in the existing designation and scale wth
i Mmediate effect and it was also decided that they were to
be designated as lecturers. The appellant appeared before
the Selection Committee on 24th Novenber, 1986, and on its
recomendati on, was appointed to the post of Lecturer. On
27t h Decenber, 1986, the  Executive Council approved her
sel ection and on st January, 1987, the appointnment letter
was received and finally on 4th February, 1987, the
appel l ant joined as Lecturer in History.

The appellant ~ in C A No. 13707/96 [Dr. (Ms.) Meera
Massey . did her MA in Sociology in the year 1973.
Thereafter, she passed MEd. in July 1975 for the aforesaid
Uni versity. On 29th Septenber, 1975, she was appointed as
Eval uator-in ~Sociology inthe Directorate of Correspondence
Courses in the aforesaid University. In 1976 she did her M
Phil, in Education and stood first in the University and
thus was awarded gold nedal for the sane. In 1981 she got
the degree of PH. D. in Education. In fact, she did both M
Phil, and Ph.D. in the field of Education while being
Eval uator as aforesaid . The Executive Council as aforesaid
on the 30th My, 1986, decided to regularise all the
Evaluators with inmediate effect” for their appointment on
regular basis as lecturers selecting them through the
Statutory Selection Committee. The Statutory Select in
Conmittee met on 30th COctober, 1986, found'the appell ant
conpetent to be a Lecturer. The Executive Council thereafter
in Decenber 1986, on the basis of the observations of the
Sel ection Committee, appointed her as |ecturer in Education
in the directorate of correspondence Courses. On 20th
February, 1987 she joined as |lecturer. On 29th My, 1987 she
was confirmed as such.

Dr. SSR  Mhrotra, Professor in History Departnent,
respondent No.1 in all these appeals, filed a wit petition
assailing the appointnents of the aforesaid two appellants
and Dr. Shivraj Singh who is respondent No. 5 in GCivil
Appeal No. 13709/96, as Lecturer both on the ground that it
is contrary to the Resolution of the Executive Council and
al so against the Ordinance of the aforesaid University. In
the counter affidavit filed by the wuniversity it was
reveal ed that there are 12 other Research ~Associates
simlarly situated who had been appointed as' |lecturers.
Whose appointnents in Civil Appeal No. 13709/96 were al so
i npl eaded as respondents and their appointnents were also
chal | enged on the ground of violation of ordinance No. 35.11
of the University as they were also not appointed after due
advertisenent. The High Court by means of inpugned judgnent
guashed the appointnent of the aforesaid two appel |l ants and
Respondent No. 5 both on the ground of violation  of
Ordinance 35.11 and favoritism and other illegalities and
appoi ntnent of remmining appellants were quashed as it was
in violation of Odinance 35.11. thereafter, Review Petition
was filed by the aforesaid University, Dr. Abha Ml hotra,
the appellant, and Shivraj Singh (Respondent No. 5) who was
respondent No. 16 in the wit petition and all the renmining
appellants in Civil Appeal No. 13709/96. Dr. Meera Massey
one of the other appellants did not file review as she
already preferred Special leave Petition No. 5235/95 (C A
13707/ 96). Respondent Nos. 4 and 15, nanely, Shri S.C
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Bhadwal and Shri Ram Sharma in the wit petition, had
neither filed Review Petition nor special |eave Petition

before this Court. In reviewthe H gh Court deleted the
observation, that Respondent No. 2 (Dr. Abha Malhotra) is
admttedly the close relation of the Vice Chancellor of the
University as it was found to be factually incorrect.
Neither ruin the wit petition such allegations were made
nor there was any material on record fromwhich such fact
could be inferred. The said observation cane on the basis of
the submi ssion nade by counsel only. However, the Court
refused to review other part of the judgnent which held her

(Dr. Abha Mal hotra) appointnent as illegal and violative of
Ordi nance 35. The High 'Court held, her appointnent as a
Research Associate in_ the department of History was

temporary stop gap arrangenent on the basis of order dated
25th May, 1983. Wil e post of Research Associ ate was created
in the side department and notified on 7th January, 1984. It
was further held in the absence of filling up the post
created vide Notification dated 7th January, 1984, in
accordance with the ordi nance 35 of the First O dinances of
the H machal Pradesh University, 1973, her appointnment was
void and hence could not be given benefit of Resolution of
the Executive Council dated 16th January, 1986. So far as
taking benefit of para 4 of the Resolution dated 30th may,
1986 being violative of the aforesaid order, cannot be
avai l ed of by her as her appointnment as |ecturer on the
recomrendations of the Selection Committee, is illegal. So
far as the review by the University pertaining to the case
of one of the aforesaid appellants. Dr. Meera Massey, it was
hel d: -

"1t isrightly observed that the

University failed to place before

the Division Bench the origina

pr oceedi ngs of t he Sel ection

Conmittee which would have  put an

end to the controversy whet her she

was interviewed for appointment as

Lecturer in Education but fromthe

totality of material on record

especially the resol ution dated

27t h Decenber, 1986, the only

concl usi on possible is that she was

not considered and recomrended by

t he Sel ecti on Commi ttee for
appoi nt nent as | ecturer in
Educati on i rrespective of her

possessing the qualification and

experience for the said post may be

because she was wor Ki ng as

Evaluator in sociology at t he

rel evant tinme."

Wi | e considering the case of Shivraj Singh, Respondent
No. 5, in the aforesaid appeal, in reviewit was held that
since he was appoi nted as Reader by way of direct
recruitment in the departnent of public Admnistration of
the University in March, 1989, the decision of this Court
will have no effect. So far as the appellants in the
aforesaid Cvil Appeal No. 13709/96 are concerned, it is not
in dispute that for the first time their appointnent was
alleged to be by way of pronotion under O dinance 35.8,
however, their review was al so rejected.

M. Sunil Gupta, |earned counsel for the appellants in
C. A. No. 13709/96, challenged the |ocus standing of Dr. S. R
Mehrotra who filed the wit petition in the H gh Court. The
argunents raised before the high Court were reiterated
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before us. In addition, reliance was placed in the case of

Janata Dal Vs. H S. Chowdhary and ors.

" In Gupta Case Bhagwati, J.
enphatically pointed out that the
rel axation of the rule of |oque
standing in the field of PIL does
not give any right to a busybody or
neddl esone interloper to approach
the court wunder the guise of a
public interest litigant. He has
also left the following note of
caution: (SCC p. 219, para 24)

But we nust be careful to see that
the nenber of the public, who
approaches the court in cases of
this kind, is acting bona fide and
not for personal gain or- private
profit or _political notivation or
ot her oblique  consideration. The
cour't must not allow its process to
be abused by politicians and others
to relay legitinmate administrative
action or to gain a politica
objective." (para 99)

"Sarkaria, J./ In‘Jasbha) Motibha
Desai V. Roshan Kumar expressed his
view that the application of the
busybody shoul'd' be rejected at the
threshold in the follow ng terns:
(SCC p. 683, para 37)

"It will be seen that in the
context of locus stands to apply
for a wit of certiorari, an
applicant may ordinarily fall in

any of these categories (i) ' person
aggrieved's (ii) ’'stranger’ "(iii)
houseboys or neddl esone interl oper

Persons in the last category are
easi |y distinguishable from those
coni ng under t he first two
categories. Such persons interfere
in the things which do not concert
them They nmmsquerade as crusaders
for justice. They pretend to act in
the nane of pro bono publico,
though they have no interest of the
public or even of their own to
protect. They i ndul ge in the
pastine of nmeddl i ng with the
judicial process either by force of
habit or from inproper notives.
Oten, they are actuate by a desire
to Wi n notoriety or cheap
popul arity: while the ulterior
intent of sone applicants in this
category may be no nore than

spoki ng t he wheel s of
adnmi ni stration. The Hi gh Court
should do well to reject the

applications of such busybodi es at
the threshold." (par 104)

"K. N. Singh, J. speaking for the
Bench in Subhash Kumar v. State of
Bi har has expressed his opinion in
the follow ng words: (SCC pp. 604 -

(1994(4) SCC 305:
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05, para 7)
"Public interest |Ilitigation cannot
be invoked by a person or body of
persons to if such petitions under
Article 32 are entertained it would
amount to abuse of process of the
Court, preventing speedy renedy to
ot her genuine petitioners fromthis
Court. Personal interest cannot be
enforced through the process of
this Court wunder Article 32 of
i nterest [itigation. Public
interest litigation contenpl at es
| egal proceeding for vindication or
enforcenent of fundanmental rights
of a group of persons or conmunity
whi ch are not ‘able to enforce their
fundanental rights on account of
their i'ncapacity, poverty or
i gnorance of | aw. A person invoking
the —jurisdiction of this Court
under Article 32 must approach this
Court for the vindication of the
fundanmental rights of affected
persons and not for the purpose of
vi ndi cation of his personal grudge
or enmity. It is the duty of this
Court to discourage such petitions
and to ensure that the course of
justice 1is not obst ructed or
pol luted by wunscrupulous litigants
by i nvoki ng t he ext raordi nary
jurisdiction of this Court for
personal matters under the garb of
the public interest [litigation."
(para 108)
Havi ng considered the subnissions, we do not find any
of the observations nmade hereinbefore is applicable in the
present case. W find Dr. Mehrotra has filed the wit

petition being concerned with the anomalies and illegalities
in the procedure adopted by the University -in making
sel ection and regul ari si ng the various post s in

contradiction to the Acts, statute and Ordinances. He was
aware fully of all what was happening with full grip of al

the materials. Facts reveal he was genuinely concerned to
rectify the wongs without any personal aninosity against
anyone. His feelings were bona fide, being professor of
H story in the same University. He had all ‘the details,
fully equipped with facts and the |aw pertaining to the
University. It was not for any personal gain. It was neither
politically notivated nor for publicity. The gol den key for

public interest litigation was delivered in the land mark
decision of this Court in S.P. Qupta s case (1981 (Suppl)
SCC 87). This was devised for i ncreasi ng citizens

participation in the judicial process for naking access to
the judicial delivery systemto such who could not otherw se
reach court for various reasons. But it is also true, since
then this Court repeatedly has been cautioning its msuse
l aying down restrictions to scuttle out undesirabl e persons
or body. It is in this context the above observations were
made by this court as relied by the appellants but that very
authority accords approval for filing such public interest
[itigation.

After having elaborately explained

the concept of Pil, the |earned
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Judge held that: (SCC p. 218, para
23)

".... any menber of the public
having sufficient i nt erest can
maintain an action for judicia

referees for public injury arising
frombreach of public duty or from
violation of sone provision of the
Constitution or the law and seek
enf orcenent of such public duty and
observance of such constitutiona

or legal maintaining the rule of
law, furthering the cause of
justice and accelerating the pace

of real i sation of t he

constitutional objectives."

(para 92)

O course, even this is also in a given case

restricted, laid down in various decisions not necessary to
refer here.

In view of the saidlegal principle on the facts of
this case, we do not find any nerit to the challenge of the
| ocus stands of Dr. Mehrotra.

The H gh Court held that the appointnment of the
Evaluators and the Research Associates on the post of
teachers could only he done through direct recruitnent by
virtue of Odinance 35.11. It can only be by advertisenent
which, admittedly, = was not done hence their appointnent as
such i illegal. Further abolition or «creation of the post
also could not be done without  the recommendation of the
Faculty concerned and, in turn, the Academ c Council and
that not having been done is violative of Odinance 24. 3(b).

In order to appreciate the contention it is necessary
to refer to the relevant provision of the Hi machal  Pradesh
University Statutes (hereinafter referred to as "Statute")
and the First Odinance of H nmachal Pradesh University Act
1973. (hereinafter referred to as the 'O dinances"). Section
2(15) defines teachers:-

"Teachers neans teachers of the

Uni versity who have been appointed

or recogni sed by the Academ c

Council as Professors, Readers and

| ecturers and shal | i ncl ude

Prof essors, Readers and Lecturers

and Oficers appointed to nan

research and extension education”

Rel evant portion of Statute 11 as quoted here under
whi ch defines the powers of the Executive Council : -

" Powers of the Executive Counci

Subject to the provisions of the

Act, these Statutes and Ordi nances,

the Executive Council shall in

addition to any ot her power’ s

vested in it, have the follow ng

power s:

(i) to create and to appoint such

prof essors, Readers, Lecturers, and

ot her menmbers of the teaching and

research staff as nmay be necessary,

on the recomendati on of the

Sel ection Comittee, constituted
for the purpose and to provide for
the filling of tenporary vacancies
t herein;

(ii) to fix the emlunents and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 16

define the duties and conditions of
service of prof essors, Readers,
Lecturers and other nenbers of the
teachi ng and research staff;

Provided that no action shall be
taken by the Executive Council in
respect of t he nunber, the

qualifications and the enolunents
of teachers otherwise than after

consi derati on of t he

recomendati ons of the Academc

Counci | :

Learned counsel referring to the definition of

"teachers’ contends that . Research Associates and the
Evaluators will fall within the words:

"Officers appointed to man research

and extension education", hence a

t eacher.

The Executive ~Council have power under Statute 11 (i)
both to ‘create and appoint nmenbers of teaching and such
research staff. Further the duties and qualifications of
Research Associates and Evaluators are Similar to that of
Lecturer, which is -evident from the advertisenent for
appoi nt nent of such Research Associates. Odinance 35.53
prescribes the pay scale of teachers which refers to
different pay scales of professors, Readers. principals,
| ecturers etc, but does not include the pay scale of either
Eval uators or Research Associates.” Repealing this reliance
of the Hi gh Court ‘to exclude the Research Associates to be
teacher, the submission is this categorisation of pay scale
in that Odinance is not exhaustive and this cannot restrict
the categories of teachers as envisaged under the Act and
the Statutes. The Research Associates and Eval uators being
at the |owest category has a lower pay scale than the
Lecturers. The Executive council, inthe circunstances of
this case, resolved to regularisetheir appointnents and
then to appoint them as lecturers after each incunbent
passing the scrutiny of the Statutory Selection Conmittee.
It is said that the appointnment to the posts of lecturer is
not only by direct recruitnent as provided under O dinance
35.8. Both Ordinances 35.8 and 35.11 (a) (b) are quoted
her eunder : -

35.D - "Save as ot herwi se
specifically provided in the Act,
St at ut es or Or di nances, t he
Executive Council shall fix the

m ni mum qual i fications required for
each post or class of post and al so
| ay down whether the post or class
are to be filled by di rect
recruitment or pronotion or by both
an dif so in what proportion."
"35.11 (a) Save as ot herw se
provided in the St at ut es the
appoi ntnent of all categories of
enpl oyees shall be nmade by the
conpetent authority referred to in
35.7 on the reconmendation of
Sel ection Conmittees, appointed by
the conmpetent authority.

(b) Whenever there is a vacancy to
be filled by direct recruitnment,
the post in Category 'A" or 'B or
Asstt. Regi strar/ Asstt.
Engi neer/ Asst. Architect or above
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shall be advertised not |[|ess than
three weeks in advance, in at | east
one | eading daily newspaper, while
others in category 'B and 'C

shal | be advertised t hr ough
Enpl oyenent Exchanges and
affiliated colleges in Hi nmacha

Pradesh and applications invited

there for. The advertisenent shal

clearly nention the eligibility

qual i fications and pay-scal e of the

post .

It is argued that though the Executive Council has not
used the word pronmption but through its Resolution it
directed the Research Associate/Evaluators to be appointed
as lecturer in the higher grade which would constitute to be
a case of promotion. Hence, for such internal candidates
when the Executive Council desired, their absorption by way
of pronotion was wi.thin the powers of the Executive Council
Hence, their appointnment would be valid under Statute 35.8.
Further submitted the only pre- requisite for promotion to
the post of teachers is that they fulfil the qualification
of Lecturers prescribed under O dinance 35.54 which is the
m ni mum qual i fication for appointnment as teachers and to
face the Selection committee as provided under Odinance
35.11(a) read wth Section 34 of the Act. The contention is
that expression 'absorption’ 'regularisation’, adjustnent’
etc. have all been 'used |loosely inthe Resolutions of the
Executive Council dated 16th January, 1986 and 30th May,
1986, but, in fact, it is in the context of pronotion. In
support that it is a case of Pronotion relianceis placed in
State of Rajasthan vs. Fateh Chand Soni (1996 (1) SCC 562)

"In the literal sense the  word

"pronote’ neans to advance to - a

hi gher position, grade, or honour

So al so " pronotion’ neans

" advancenent or pr ef er ment in

honour, dignity, rank, or grade,

"pronotion’ thus not only covers

advancenent to higher position or

rank but also inplies advancenent

to a higher grade. The service | aw

al so the expression 'pronotion has

been understood in the w der Sense

and it has been hel d t hat

"pronmotion’ can be either to a

hi gher pay scale or to a higher

posts."

Jarsem Singh & Anr. Vs. State of

Punjab & ors. (1994 (5) SCC 392) :-

"Promotion as understood under the

service law jurisprudence neans

advancenent in rank, grade or both.

Pronmotion is always a Sten towards

advancenent to a higher position

grade or honour."

Director, Central Ri ce Research

Institution Cuttack and Anr. Vs.

Khetra Mohan Das ( 1994 Supp (S)

SCC 595)

"Pronotion as under st ood in

ordinary Parlance and also as a

term frequently used in cases

i nvol ving service | aws neans that a
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person already holding a position

woul d have a pronotion if he is

appointed to another post which

satisfies ei t her of the two

conditions namely that the new pot

is in a higher category of the sane

service or that the new post

carries higher grade in the sane

service or class.”

On the other hand, Dr. Mehrotra subnmitted, under
Section 22(4) of the Act read with proviso to Section 11(i)
- (ii) of the Statutes and 24.3(b) (ii) and 24.5 of the
Ordi nances, require that no teaching or research post can be
created in the University unless and until a proposal to
that affect has been made to the Executive Council by the
Facul ty concerned through the Academic Council. By virtue of
11 (i) and 17 of the Statutes read wth 35.11 (a) of the
Ordi nances, no - appointnment to a teaching post in the
University can be made by the Executive Council save and
except on the ~recomrendati on of Selection Conmittee
constituted by the Conpetent authority. He subnmitted that
Hon’ ble Hgh Court rightly held selection for a teacher
should only the under Section 35.11(b) of t he Ordinances
which requires prior advertisenment at least is one |eading
dai ly newspaper. So far as appellants Dr. Abha Ml hotra and
Dr. Meera Massey are concerned, he reiterated his subni ssion
as before High Court, that their appointments were also
illegal and is nullity as they were appointed in violation
of Section 35.11 (b) of the University O dinances and on the
posts which did not exist.

It is relevant at this stage to refer to the stand of
the University, the relevant portion of the counter
affidavit filed by it to the amended wit petition in the
Hi gh court is reproduced bel ow : -

" Para 1 : Inreply to this para,
it is submtted that sinply because
the petitioner is wor Ki ng as

Professor in the Departnent of
History, in the H machal Pradesh
university that does not give him
any right or cause to maintain the
present petition as submitted in
the prelimnary objections above
and as such the petition is not
mai ntai nable and deserves to be

di sm ssed. "

"Para 2. ..... The action of the
University is absolutely in the
i nt er est of t he institution,

students and the teachers working
agai nst certain assignnments/posts
whi ch were not considered fit to be
continued by the University and
these teachers had been working
agai nst these assignnments for a
pretty long tine, it was not only
reasonabl e but also in consequence
with the principle of equity.
Justice and fair play that their
real status in the University was

recogni sed and they no | onger
remai ned under suspense as to their
future. These appoi nt nent s,

therefore, are absolutely |egal
valid, equitable as well as in the
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interest of justice and cannot be

guashed on any principle."

" Para 5 & 6 .... The Executive

Council took a decision that the

cat egory of Eval uat or s/ Resear ch

Associates w |l be a wvanishing

cadre and the incunbents of these

assi gnnent s be consi der ed for

regul ari sation of the post of

Lecturers and their cases routed

through the Statutory Selection

Conmittee for the Purpose. The sane

was done and these appointnments are

by way of regul ation

................ The Uniwversity can

appoint a teacher on speci a

stipulations - conditions which may

not be in accordance with he nornma

made of appointment as all eged by

the petitioner"

Thi s-shows regul ari sati on, appoi ntnent as teacher to
these Research Associates/Evaluators was because they were
working as such for ~a long tine and hence for equity,
justice and fair play it was reasonable to do this.

The rel evant Executive Council resolutions No. 20 dated
16 January, 1986 and No. 33 dated 30th nay, 1986 as referred
and incorporated in this counted affidavit are also
reproduced bel ow : -

"Resol ution No. 20 dated 16t h

January, 1986. The Counci

considered the report of the

conmittee constituted by the voice

Chancel | or and deci ded as Under:

1. That the Research Associ ateship

shoul d be a wasting/Vani shing cadre

and that no future appointnent of

Research Associ ates be madein any

Depart nment/w ng of the University.

2. That the existing Resear ch

Associ ates who have been appointed

in various Department/w ngs agai nst

regul ar/vacant avail able positions

of lecturers, may be allowed to

continue as such till the vacancies

are filled on regular basis after

due advertisenent etc.

3. For those Research Associates

who have been appoi nted agai nst the

positions created by the Executive

Counci | for i ndi vi dua

departments/wi ng, they be allowed

to continue till their pernmancent

absorption t hr ough a regul ar

sel ection conmittee agai nst regul ar

position of | ecturer in the

di fferent departnents/w ngs. As and

when any of them secures regular

appoi ntnents in any position of

| eaves the university the said

position of the said Resear ch

Associ ate shall stand aboli shed
with inmediate effect. No further
recruitnent in this cadre wll be

made hencefort h.
4. The Council further decided that
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the fol l owi ng facilities be
provided to the existing Research
Associ at es wor ki ng in t he
Directorate of Cor respondence
Cour ses.

(a) They shall be allowed to

contribute towards the contributory
provident fund wth usual share of
University contribution as per

rul es.
(b) They shall be allowed to
partici pate in di fferent

sunposi a/ sem nar s/ sumrer institutes
connected with t hat particul ar
subj ect .

(c) They shall~ be provided the
medi cal facilities ~as provided to
ot her enpl oyees of the University.
The council al'so, decided that the
same conmi-ttee as has been
constituted by the Vice Chancell or
in respect of Research Associ ates,
wi || consider and examine the issue
of eval uators al ongwi t h the
guestion whether, the -evaluators
are teachers or not, and subnit its
report to the Executive Council."
Executive Councill Resolution No. 33
dated 30th May, 1986:

"The Executive Counci | after a
det ai |l ed di scussi on on the issue of
eval uators and Research Associ ates

(as per item No. 34), In the
cont ext of their academ c
qualifications nature of ~duties,
academ c and admni strative

implications. Vis-a-vis service put
in the University by nost of them
and the reconmendati on of t he
conmittee constituted by the
Executive Council earlier to go
into the matter, decided as under

1. That all Evaluators and Research
associates be regularsied in their
exi sting designation/post and scal e
with i medi ate effect.

2. Their suitability towards their
appoi nt nent as Lecturers be
ascertai ned by the Statutory
Sel ection Committee before which
only the present incunbents would
appear and conpete, if necessary
amongst thensel ves. Those who do
not get selected will continue as
such till their appointnent agai nst
regul ar posts of Lecturers.

3. Al service benefits will accrue
to them as in the case of regular
enpl oyees of the University.

4. Resear ch Associ at es and
Eval uators be desi gnat ed as
| ecturers. Their services will be

regul ari sed after undergoing the
formality of selection through the
Statutory Selection Conmittee. In
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case any vacancy of lecturer is

vacant in any departnent/Evening

Col l ege/ Directorate of

Correspondence Courses, they wll

be adj usted agai nst such posts.

5. No future appointnment, adhoc or

otherwise will be nade as Research

Associates in any departnent or

Evaluators in the Directorate of

Cor respondence Courses. "

In view of the aforesaid stand of the University, the
Eval uators and Research Associates were required only to
face the Statutory Sel ection Conmittee for their
regul ari sation as |ecturers.

Learned counsel for Dr. Abha malhotra adopted the
arguments of |earned counsel  for the appellant in Cvi
Appeal No. 13709/96. He «clarified only difference of her
case was the wong allegation against her that she was
related to the Vice Chancellor which in review, the High
Court defected. Simlarly, the other appellant Dr. Meera
Massey also adopted the Subm ssion of the aforesaid | earned
counsel in her appeal

Having heard |earned counsel for the parties and
perused the affidavits, we find there is no Resolution of
the Executive Council  which specifically spells out
appel l ants promotion.” It is also not in dispute that the
appel l ants, either as Research Associates or Eval uators were
wi t hdrawi ng pay nuch below that of ~Lecturer. It is also
admtted that they were performng the duties of teachers
and taking classes. It is also  not in dispute that their
appointnents initially were tenporary and was  so till the
regul ar appointnent to the post of Lecturers'in nade. It is
al so not in dispute that the post of Research Associates and
Eval uators are not referred to in the Act, Statutes or
O di nances. O dinance 35.8 enpowers the Executive Council to
fix the mninumaqualifications for each post or class of
post and also to |ay down whether (the post or class of posts
are to be filled up by direct recruitment or pronotion or by
bot . Odinance 35.11(b) refers that whenever a vacancy is
to be filled up by direct recruitnent, the post in category
A and 'B . Shal | be through advertisement specifying
the mninum eligible qualification. 1t is also not dispute
that these posts since long tine are only being filled by
direct recruitment under the said provision and till the
present disputed case no case to the contrary was brought to
our notice. Fromthe Stand of the University it is clear
that the University felt that since these appellants
continued to teach as Research Associates/Evaluators for a
long tinme, hence on the principle of equity, justice and
fair play, their real status of teachers be recognized
Hence, the Executive Council took the decision to regularise
their appointnents as teacher. Fromthe counter affidavit,
as reproduced above, the stand of the University is that
they have appointed these teachers on special stipulations

conditions which is apart from the normal node  of
appointnent. This is how the University has tried to justify
these appointnents, i.e., on special circumstances and on

the principle of equity, justice and fir play, not under any
specific provision of Statute, Odinance etc. If this be so
how could this be the appointnents by way of promotion. if
University resolved to pronote, there was no difficulty to
say so instead to take shelter of 'equity' justice and fair
play and justify it under special stipulated condition. The
Resol ution of the Executive Council Cearly depicts that
initially when the First Resolution dated 16th January, 1986
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was passed the thinking of the University was different.
They resolved, Research Associ at es were wasting and
vani shing cadre, no such future appointnment he mnade but
those already appointed to the various departnments be
permtted to continue on the regular/vacant avail abl e post
of Lecturers till the vacancies are filled on regular basis
after due advertisement, it further resolved even those
Research Associ ates, who were appointed against the post
created by the Executive Council, be also continued till be
per manent absorption through a regular selection conmittee.
The Executive Conmittee till this time was not thinking of
any speci al stipulation’s conditions but to let them
continue till regular selection takes place nor it thought
to pronote them It seens on 30th May, 1986 the Counci
resolved that all such persons be regularised in their
exi sting designation wi th i mediate effect and their
suitability for appointment as Lecturer be through the
Statutory Sel ection Conmittee. In fact even those who were
not to be selected through Statutory Selection Committee
their continuance was al so secured as the Resol ution further
stated "those who do not get selected will continue as such
till their appointnent against regular posts of Lecturers".
The Resolution also records that "their services will be
regul ari sed after wundergoing the formality of selection
through the Statutory Selection Commttee."

The question arises why this special  stipulation was
resorted to by the University when they could have filled up
the post of lecturers on a regular basis in accordance wth
the existing Odinance. Is it not, the university sat for
nunber of vyears to fill the vacancies of Lecturers at the
cost of students and pernmtted adhocism and ‘stop gap
arrangenent for a long tine to being in-articul ated synpat hy
to justify special stipulated condition. Even if one has al
the mininmum qualification for a higher grade post and is on
a much | ower grade of scale of pay, it is never desirable to
regul ari se such persons as standard of selection criteria
for both is bound to be different (even scrutiny of selection
and sphere of conpetition is “bound to be different.
Regul ari sati on excludes |arge nunber of very conpetent
persons who if given opportunity was  available would have
applied. It is a slackness inertness nay be in sone cases,
to which we are not adjudicating, for favouring particul ar
person. This leads to a situation as the present case viz.
the synpathy and in---- drawing principle of equity, justice
and fair play to regularise adhocism justifying nerely on
eligibility criteria. Selection of teacher has not to be on
mnimmeligibility but best available froma |arger sphere.
Nor fromthe Iimted sphere of adhoc or stop gap appointees.
This affects teaching standard of university and output of
student-at-large. In fact adhocism in any class of service
may be class |V, is deprecated but in our opiniontit should
never be a principle in the cases of appointnent of
Teachers, Readers and Professors. Ordi nance 35.8 as
af oresai d enmpowers the Executive Council to |ay down whether
the post or class of posts are to be filled up by direct
recruitnment or pronotion. In the present case, the Executive
Council has not resolved to fill up the post of Lecturers by
way of promotion but to treat the incunbents al ready worKking
therein to be regularised. Even if it has power, it never
resol ved as such. There is di stinction bet ween
regul arisation and pronotion. Regularisation neans, one
which is already working doing or has done sonething which
law did not permt but the sanme is being regularised,
treated to be done in accordance with law, treat one as
such. Hence in such cases regularisation cannot be said to
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be a pronotion as contenpl ated under the O dinance 35.8. In
para four of the Executive Council Resolution dated 30th
May, 1986 the Research Associates and Evaluators were
resolved to be treated as Lecturer. Here University did it
by itself wthout even follow ng the procedure of pronotion
as noticed and in the same breath directed for
regul arisation. Could this be said to be desirabl e?

It is not pleasant to think that as high an institution
as University has to regul arise sonet hing under cover of his
own fault. The post of Research Associates/ Evaluators is
not provided as aforesaid under Act. Statute or O dinances.
It is vanishing cadre, it was only created in 1984 and
resolved to end in 1986. Hence it is not necessary to record
the finding that they are teachers wthin the neaning of
Section 2 (15) of theAct. Even if it is accepted as such
they will also be held to be covered by category 'A which
i ncl udes teachers ~as per Odinance 35.53 and then to such
the selection and appointnment could only have been by
advertisenent by virtue of Odinance 35.11 (b). However,
their appointnent as Research Associate/Evaluator is not a
matt er of Challenge.

University inparts educati on which |ays foundation of
wi sdom Future hopes-and aspiration of the country depends
on this education, 'hence proper and disciplined functioning
of the educational institutions should be the hallmark. If
the laws and principles are eroded by such institutions it
not only pollutes its functioning deteriorating its standard
but also exhibitsto its own students the wong channe
adopted. If that be so, how such-institutions, could produce
good citizens. It is the educational institutions which are
the future hopes of this country. It lays the seed for the
foundation of norality, either and discipline. If there is
any erosion or descending by those who control the
activities all expectations and hopes are destroyed, If the
institutions perform dedicated and sincere service with the
hi ghest norality it would not only wuplift many but bring
back even linping society to its normalcy. As 'we have
al ready recorded above from the stand of University itself
that this was done as a special stipulation circunstances
not in accordance with the normal - node of appoi ntnent, we
depreciate this and record that in future such - situation
shoul d not be brought in for taking such decisions at the
cost of recogni sed regul ar selection of teachers.

It is pertinent to refer to the Report  of -the

Uni versity Education Comm ssion (Decenber- 1948 - August
1949) popularly known as the Report of the Radhakrishnan
Conmi ssion, Vol, I. (1949), p. 79.

" W nust reiterate our warning
agai nst the grow h of certain
tendenci es which are uphealthy. One
is inbreeding. Universities are
nore and nore inclined to recruit
their staff fromanmong their own
students and teachers. Secondly,
there is negligence in applying
criteria of merit in the selection
of their | ecturers. The first
breeds narrow parochialism and
| eads to stagnation. The second is
dangerous because it encourages
favouritism depreciates the value
of the work whol e at nosphere of the
University, for the Lecturer of
today is Reader and Professor of
t oror r ow. For Uni versity
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appoi ntnents there should be no
criteria other than that of nerit

Similarly another report of the Conmittee on sone
probl ems of University Administration, 1964 (1967) is
repr oduced bel ow :

The nobst inportant factor in the

field of higher education is the

type of person entrusted with

t eachi ng. Teachi ng cannot be
i mproved wi t hout conpet ent
teachers. .. .. The nost critica

problem facing the universities is

t he wi ndi ng supply of good

teachers. .... The Supply of the

right type of “teachers assunes,

therefore, a vital role in the

educati onal~ advancenent of the

Country. W, therefore, recomrend

that' teachers should be selected

purely on~ the basis of their nerit

t hr ough regul arly constituted

sel ection committees on which there

shoul d be outside exi st.

These reports/ have been given few decades back but in
spite of 1long passage of tinme the suggestions and gui dance
still holds good. But we find this still not been applied
di ssolving all the efforts of these conmissions. It needs no
direction when laws of the universities are framed it is to
be adhered to viz. Act. Statutes and O dinances. Even for
regul arisation there has to be if any the law to be
prescribed certainly not on parity wth the genera
principle of Jlaw of Industrial worknen or class 1Vth
enpl oyees, casual or daily worker. it i's an appointnment of
teacher. Wenever vacancies of teachers arise they should be
pronptly filled wup by follow ng the procedure as |aid down
under the University Laws, |est students suffer.

However, we find that all the appellants have been
regul ari sed as teacher and appointed as Lecturers approved
by the Executive Council since 1986 nore than 11 years back
Respondent No. 1 Dr. Mehrotra very fairly states he has
not hi ng agai nst these appellants. They are —all conpetent
teachers fully qualified to the appointed as such. W fee
setting aside and disturbing their appointnments now would
create great turnoil and would affect the teaching in the
University and, in turn, the students at large even to the
appel l ants al so, who in the hope continued for |ong. W fee
it would not be appropriate on the facts and circunstances
of this case to set aside their appointnents as teacher

In Shai nda Hasan Vs. State of Uttar Pradesh and O hers
(1990 (8) SCC 48) it was a case where appointnent of the
Principal was held to be illegal but since she was working
in the college for 16 years it was felt to be unjust to make
her | eave the post, hence in spite of that she was permtted
to continue.

However, we want to nmeke it <clear this approval of
their continuing on the posts of lectures, in view of their
working for such a long period should not be treated as a
precedent. This had been done of the facts and circunstances
of this case. Through this judgnent we want to make it clear
that every institution especially the wuniversities while
nmaki ng appoi ntnent of lecturers should not <create a
situation so that they have to condones their own illegality
by regul arisation. They should act pronptly by filling up
such vacancies in accordance wth law. Their appointnents
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should be strictly on nerit as they are fibre and strength
of the University on which future generation depends.

so far as the case of appellant Dr. Meera Massey is
concerned, the contention by Dr. Mehrotra is that she was
not even approved by the Statutory Selection Conmttee, as
it did not select her as a Lecturer in Education as she was
only Evaluator in Sociology. Since the University failed to
pl ace the original proceeding of the Selection Committee
whi ch woul d have put an end to the controversy whet her she
was interviewed for her appoi nt nent as Lecturer in
Education, Inference was drawn by the H gh Court in the
absence of original records produced that she was not
consi dered and recomended by the Selection Conmittee for
appoi ntnent as Lecturer in.  Education. Through there was
observation of her conpetence as Lecturer. However, since
the qualification of the -appellant Dr. Meera Massey to be
appoi nted as Lecturer in Education is not disputed as she
passed M Ed. exam nation in July, 1975, M Phil in Education
formthis very University and stood first and awarded gold
nedal and later did even Ph. D. in Education while being
Eval uator. The dispute, if any is -whether the Selection
Commi ttee approved her for Boci ol ogy or Educati on
notwi t hstanding the findings of the Hgh court in the
situation as aforesaid, we feel for the same reason as she
has al so been working for a very |long period approved by the
Executive Council  we are not disturbing her appointnent as
Lecturer on the facts and circunstances of this Case.

For the aforesaid reasons though we ‘deprecate the
situation which was brought in~ by the University which
created a situation for special stipulation, deviating from
the normal node, but in view of what we have said above we
uphol d appel | ants appoi ntments as Lecturers. Accordingly al
the three appeals are allowed ~with - the aforesaid
observations. Cost on the parties.




