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Cl TATI ON
1985 AR 840 1985 SCR (3) 352
1985 SCC' (2) 715 1985 SCALE (1)454
ACT:

Bengal Cess Act 1880, Sections 6 and 72.

Coal m ne-Percol ated water punped out and sol d-Levy of
cess on sale price/of water - \Wether |egal and justified.

Wrds & Phrases

"Annual net profit derived from mnes’'-Meaning of-
Section 6 and 72 Bengal Cess Act 1880.

HEADNOTE:

The percolated water of the coal nmine of the
respondent - Conpany was punped out and sol'd by the Conpany to
a nei ghbouring glass factory which required such water for
cooling and other purposes. The respondent-Conpany had been
selling such percolated water for several years ‘and was
payi ng cess thereon under the Bengal Cess Act, 1880. However
for the year 1958. 59 when the cess authorities assessed
cess on this inconme, the respondent for the first tinme
cl ai med exenption fromthe assessnment of cess in - respect of
the sale price of water.

The Cess Deputy Col |l ector however disallowed the claim
of exenption treating the anount in respect of sal e price of
water as one of the itens constituting the annual net profit
derived fromthe nine

In appeal by the respondent-Conpany, the  Collector
found that the cess levied was not contrary to. the
provisions of the Act. The Conm ssioner dismssed the
revision petition, taking the viewthat the water which is
punped out to save the colliery fromdrowning is sold at a
vast profit and therefore it cones within the anbit of the
term’gross earnings’ and as such was liable to cess.A
further revision to the Board of Revenue, was also
di sm ssed

However, the respondent’s wit petitionto the High
Court was allowed, and the order |evying cess was quashed,
hol ding that the water discharged fromthe nmine was neither
a 'mineral’ and also nor 'land within the nmeaning of Section
6 of the Bengal Cess Act.

353

Al owi ng the Appeal of the State to this Court A
N

HELD: 1. The Cess levied on the respondent-Conpany is
fully justified by Section 6 of the Bengal Cess Act 1880.
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[ 356A]

2. There is no doubt that water comes out of the nine
and that water has got to be punped out fromthe nmine to
save it from being inundated or to enable the working of the
mne. But if that water is sold away for a price and an
income derived in that way it cannot be said that it is not
a profit fromthe mne. [356B-C

3. A bare perusal of Section 6 nakes it evident that the
i ncomre derived by the sale of water punped out fromthe mne
is aprofit fromthe m ne.

[ 356D

4. Section 6 does not nmake any distinction as to
whet her the incone is casual or a regular one. [357E]

Tata Iron and Steel Co. Ltd. v. The State of Bihar
[1963] Supp. 1 SCR 199 referred to.

JUDGVENT:

Cl VI'L APPELLATE JURI SDICTION: "Civil Appeal No. 2265 of
1970

From the Judgment dated 10.10.1969 of the Cal cutta High
Court.

D.N. Mukherji and G'S; Chatterjee for the Appellant.

H K. Puri for the Respondent.

The Judgrment of the Court was delivered by

M SRA J. The present appeal by special |eave directed
agai nst the judgnent of the Calcutta H gh Court dated 10th
Cct ober, 1969 involves the interpretation of ss. . 6 and 72 of
the Bengal Cess Act, 1880 and arises in  the follow ng
ci rcunst ances.

The respondent-conpany is the owner of a colliery
situate at Chusick, Kalapahari wthin the district of
Burdwan. As wusual with C' the coalmines the percolated
wat er whi ch accunul ates in the colliery has to be pumped out
and discharged at the surface to prevent inundation of the
colliery and for proper working of the mne. The percol ated
water of the mne of the respondent conpany was punped out
and sold by the conpany to a nei ghbouring glass factory, the
H ndustan Pil kington G ass works Limited, which —required
such water for cooling and other purposes The respondent
354
conpany by such sale of water received for the year 1958-59
a sum of Rs 42,073.00, which anmount was entered in their
profit and | oss account as miscell aneous incone, besides the
sum of Rs. 5,82,000.00 shown as the sale price of coal of
the said colliery. The respondent company had been selling
such precolated water in the earlier years also and paying
cess there on. Wen the cess

Authorities assessed cess on this incone under the Benga
Cess Act, 1880 for the year 1958-59 the respondent for the
first tinme clained exenption fromthe assessnent of cess in
respect of the sale price of water amounting to Rs.
42,073,00, although the respondent never clainmed such
exenption in respect of such sale proceeds of water in-the
previ ous years.

The Cess Deputy Collector of Burdwan by his order dated
Novenber 26,1959 disallowed the claimof exenption treating
the said sum of Rs. 42,073.00 as one of the itens
constituting the annual net profit derived fromthe mne in
the process of extracting coal and by using the conpany’s
i nstrunments equi prents and staff.

The respondent conpany took wup the matter in appea
before the Collector of Burdwan, who found that the cess
| evied was not contrary to the provisions of the Act and the
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rul es freedom there under, as the incone was derived by the
enpl oyment of machinery and staff of the coal mne

The respondent feeling aggrieved went up in revision
before the Conmissioner of Burdwan Division but that also
nmet the same fate. The Conm ssioner took the view that the
wat er which is punped out to save the colliery from drowni ng
is then sold at vast profit and, therefore, it comes within
the anbit of the term’'gross earnings’ and as such was
liable to cess. The respondent went up in further revision
before the Board of Revenue but the second revision was al so
di sm ssed. Undaunted by these failures the respondent took
up the matter before the Hi gh Court under Art. 226 of the
Constitution which was eventually all owed by the H gh Court.
It took great pains to come to a conclusion that the water
di scharged from the nmine was not a mneral- It was also not
land within the meaning of s.6 of the Bengal Cess Act. On
these findings the H gh Court observed:

"The tenant~ of a mneral, particularly of a coal mne

is normally under the vanishing expenses of sinking new

pits, diving gallaries, punping out water and the like

and sone
355

of the expenses representing capital m ght be

di sal | oned as wor ki ng expenses of the colliery but that

does not justify the authorities, as in this case, to

i nposes on the sale price of water.. and the sale price

of such compdity does not formpart of the annual net

profit fromthe nmne." B

The High Court referred to a |arge nunber of cases,
English and American, and the history of the Cess Act to
arrive at the above concl usion.

We are of the opinion that the H gh Court has gone off

the track. It was not at all necessary to enter into the
conplicated question whether the water oozing out of the
mne was a mneral. |In the present case we are concerned

only with the interpretation of ss. 6 and 72 of the Benga
Cess Act. Section 6 at the material time, that is, for the
year 1958-59. in so far as relevant, ran as foll ows:
"6. The road cess and the public works cess shall be
assessed on the annual value of lands and, unti
provision to the contrary is nmade by Parlianment, on the
annual net profits from mnes, quarries, tramays,
railway sand other imovable properties ascertained
respectively as in this Act prescribed."
Section 72 reads:
"On the conmencenent of this Act inany District and
thereafter before the close of each year, the Collector
of the District shall cause a notice to be served upon
the owner, chief agent, nmanager or occupier of every
m ne, quarry, tramvay, railway and other inmpvable
property not included within the provisions of Chapter

Il1; such notice shall be in the form in Schedule
contai ned, and shall require such owner, chief agent,
manager or occupier . to lodge in the office of such

Collector within two nonths a return of the net annua
profits of such property, calcul ated on the average of
the annual net profits thereof for the last three years
for which accounts have been made up. Such Collector
may in his discretion extend the tine allowed for
| odgi ng such return
356
The key words in these two sections on which the fate
of this case hinges, are "on the annual net profits fromthe
mnes." The precise question for consideration is whether
the sale price of water punped out and discharged fromthe
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mne could be included in the annual net profits fromthe
mne. If so, the cess levied on the respondent company was
fully justified by s.B6.

The contention on behalf of the respondent company is
that the sale price of the water discharged fromthe m ne
cannot be taken to be a profit from the mne. W find it
difficult to accept the contention. There is no doubt that
water cones out of the mine and that water has got to be
punped out fromthe mne to save it from being i nundated or
to enable the working of the mine. But if that water is sold
away for a price and an incone derived in that way, why can
it not be said to be a profit fromthe mne ? The exercise
by the High Court in referring to a | arge nunber of cases of
Engl and and Anerica are not of nuch rel evance on the problem
before us. A bare perusal of the section nmakes it evident
that the incone derived by the sale of water punped out from
the mine is a profit fromthe mne

Rel'iance was placed on Tata Iron and Steel Co. Ltd. v.
The State of Bihar(1l). 1In that <case the appellant conpany
was the ‘owner of  certain mines in Bihar from where it
extracted ironore

which it utilised in-its factory at Janshedpur for naking

iron and steel. Under ss. 5 and 6 of the Bengal Cess Act,
1880, as anended in Bihar, all immovable property situate in
any part of State/ of Bihar was |liable to paynent of |oca
cess, which in the /case of mines was to be assessed on the
annual net profits fromthem For the assessnment year 1954-
56 the conpany was assessed by the Cess Deputy Collector on
the basis that it had nmade a profit of Rs. 4.7.0 per ton of
iron ore extracted. The appellant claimed that it was not
liable to the levy of cess under the Act because it did not
sell any ore as such and could not, therefore, be treated as
having made 'any profit’ fromthe mnes within the nmeaning
of s.6 of the Act.

The question for consideration was whether a person
could in law be said to have derived profit froma m ne when
the ore extracted is not sold by himas such but is utilised
by him for the purpose of manufacturing a finished product
whi ch he sells. The contention of the appellant conpany that
the ore extracted was not sold as such
(1) [1963]1 SCR 199.

357

but was used by the owner in the production of  other
finished pro- ducts and, there was no question of the owner
of the ore realising profit fromthe mne;, was repelled by
this Court and it observed:

"“In our opi ni on therefore t he principle of
apportionment resting on the disintegration of. the
ultimate profits realised by the assesseeis inplicit
ina provision like that in S.6 of the Act under which
the profit derived froman initial activity is brought
to charge where further activities are undertaken by an
assessee with reference to the ore won ‘and a profit is
realised by the sale of the end product."”

The principle laid down in this case fully supports the
contention of the appellant in the instant case. The facts
of the present case go a step further inasnmuch as the water
punped out fromthe mine was separately sold for a price
and, therefore, obviously it is covered by the provisions of
s.6, read with s.72 of the Act. The contention on behal f of
the State has considerable force and nust be accepted.

The counsel for the respondent on the other hand
contended that the incone by sale of water was only a casua
i ncome and not a regular permanent incone and, therefore, it
could not be assessed to cess. W see no force in this
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contention. Section 6 does not nake any distinction as to
whet her the inconme is casual or a regular one. Al that we
are concerned with is whether the incone derived by the sale
of water punped out fromthe mne is included in the profit
fromthe mne or not. W have not the slightest doubt that
the incone derived by sale of water punped out from the
coal mne constitutes a profit derived fromthe mne. F

For the foregoing discussion the appeal nust succeed.
It is accordingly allowed and the judgnment of the H gh Court
is set aside. There shall, however, be no order as to costs.
N. V. K. Appeal all owed
358




