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These appeal s have been preferred by the candi dates
seeking recruitment to the post of |ower primary/upper primary
teachers in the Government Schools of the State of Keral a.
They questioned their non-selection to the post due to inclusion
of B.Ed. candidates in the select |list prepared by the Public
Servi ce Comm ssion of the State of Kerala. Their contention
before the High Court was that in the advertisenment issued for
recruitment to the post of teachers in Governnent Primary
Schools, B.Ed. is not the prescribed qualification and only
candi dates with prescribed educational qualifications of
Teachers Training (Certificate) (shortly referred to as TTC)
were entitled to conpete for the sel ection and seek
appoi nt nent .

Learned Single Judge of the H gh Court of Keral a by

j udgrment dated 25.1.1999 all owed the petition of the present
appel l ants hol ding that B. Ed. candidates coul d not "have been
included in the select or rank |list as they were not eligible
under the terms of the advertisenent. The |earned single
judge issued directions to the State Public Commission to
prepare the rank list afresh by excludi ng B.Ed. candi dates. A
further direction was issued that all orders of appointnent

i ssued in favour of B.Ed. degree holders be cancelled. The
rel evant part of the directions given by the | earned single judge
deserves to be reproduced:

"I'n the above mentioned circumnstances,

Original Petition succeeds and it is declared that

B. Ed. hol ders who are not having TTC and who

have been included in the rank |ist should be

del eted fromthe rank |ist. Accordingly, there

will be a direction to the Public Service

Conmi ssion to rearrange the rank list in the

Pat hanant hitta District, after excludi ng above-

nmentioned persons. This exercise should be

done within a period of one nonth fromthe

date of receipt of a copy of this judgnent.

There will also be a direction to the PSC to
cancel the advice which has already been nade
as far as B.Ed. holders are concerned who are
not having TTC and there will be a direction to
the Government to cancel the appointnent
already made to all those persons whose advice
are to be cancelled by the PSC.
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Oiginal Petition is allowed to the above
extent."

By the inpugned judgenent dated 18.2.2000, the

Di vi sion Bench of the High Court in Wit Appeals and Oigina
Wit Petition before it, preferred by the B. Ed. candi dates (who
are private respondents before us), upheld the decision of the
| earned single judge that under the terns of the
advertisenent, the B.Ed. candidates were not qualified to
conpete for the post. Despite this strangly it upset the
directions made in favour of the present appellants as TTC
candi dat es, because of an undertaking given by the State of
Keral a that they woul d be suitably anendi ng the Rul es of
recruitnment for providing avenues of recruitnent to B. Ed.
degree hol ders as teachers-in Government Primary School s.

The relevant part of the observations with reasoning and

concl usion drawn by the division bench inits order to allow the
appeal of 'the B. Ed. candi dates al so needs to be reproduced:
"The | earned judge finally held that in view of

the principleslaid down in the aforesaid

decisions, B.Ed is not a qualification

prescri bed and therefore B.Ed. hol ders are

ineligible to apply. Wen the matter is thus

considered only in/the prem se of Ext.P3

notification we cannot say that the | earned

judge has comitted any error in holding that

PSC is not justified in searching for an

equi val ent or better qualification.” But we

have before us other lively and stimulating

i ssues for decision which we prefer to discuss

presently.

The Governnent have expressed in the
affidavit dated 19.1.2000 that they woul d
frame rules in accordance with the decision
taken on 2.6.1999 in consultation with the
PSC for future appointnments of TTC hands

only in LP Schools and B. Ed. holders and TTC
hands in UP Schools as expeditiously as
possible. This is a solem undertaking which
shoul d be inplemented with extrene

swi ftness. We do not want to keep the
position uncertain and vague as far as future
appoi ntnents are concerned. It is made clear
that we have validated the appointnents

al ready nade for apparent reasons referred to
above. W therefore direct the governnent to
franme rul es as above expeditiously, at any
rate within a period of three nmonths from
today and to regulate all future selections and
appoi nt nents accordi ngly.

In view of he discussion herein above we hold
that the rank list published by the PSC for
appoi ntnent to the post of UPSA/ LPSA

(Mal ayal anm) in Pathananthitta district is valid.
The direction given by the | earned single

judge in the inpugned judgnent to the PSCto
re-arrange the rank list in Pathanamhitta
district and to cancel all the appointnents of
B. Ed. holders to the post of UPSA and LPSA is
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set aside. Al the appointnents of B.Ed.

hol ders so far nade to the post of LPSA/ UPSA
are declared valid. The judgment of the

| earned single judge in OP No.19187 of 1999
is accordingly set aside."

Aggri eved by judgnent of the division bench, the present
appel l ants who are hol ders of TTC and have not been able to
get selected for the post of |ower/upper primary teachers have
approached this Court in these appeals.

In the advertisenent which was published in the

Notification in the Gazette dated 22.11.1994, the qualifications
for the post of |ower/upper primary teachers were prescribed

t hus:

(1) Pass in SSLC conducted by the

Comm ssi oner for Governnent Exam nation

Keral a, or any other equival ent qualification

(2) Pass in TTC conducted by the
Commi ssi oner for CGovernnent Exani nations,
Keral a, or pass in Pre-degree of Kerala
University with pedagogy as optional subject or
pass in basic TTC exanination (Ml ayal anm
conducted by the Governnent of Madras or

pass in Ml ayal am Vi dhvan exam nati on

Lear ned counsel appearing for the appellants contends

that when the ternms of advertisenent, quoted above, are very
clear to indicate that B.Ed. degree is not the prescribed
qualification, such candidates were clearly ineligible to conpete
and they could not have been allowed to take up the selection
test and to be included in the select list. Learned counse

pl aced before us two judgments of Kerala Hi gh Court in

Thul asi bhai Amma vs. Asst. Educational officer [1993 (2)

KLT 245] and Mathew vs. State of Kerala [1992 (2) KLT

116] and pointed out that those decisions were wongly

referred to and relied by the division bench for allow ng the
appeal of the B.Ed. candidates and directing the authorities to
suitably amend the Rules. Those judgnments related to
recruitment to the post of primary teachersin private primary
school s aided by the Governnent and to which the provisions

of Keral a Education Act and Rul es were applicable.

Recruitnment to Governnent Primary Schools is regul ated by a
Government Resolution or Order and this |egal position is not in
di sput e.

Learned counsel appearing for the State of Kerala, the

State Public Service Comm ssion and sone of the private
respondents have strongly urged that B.Ed. qualification is a
hi gher qualification than TTC and as in the process of
recruitment of primary teachers in Governnent Prinmary
School s, candidates with B. Ed. degree were allowed to
conpete, the division bench was right in not upsetting the
sel ect list and the appointnent of B.Ed. candi dates on
undert aki ng given by the authorities to suitably anend the
recrui tnent Rul es.

On behal f of the State of Kerala, |earned counsel pointed

out that pursuant to the directions of the division bench, Keral a
Education Rules franed under the Kerala Educati on Act of 1958
have been amended and for Upper Primary Teaches now al ong

with TTC, B.Ed./BT/LT of recognized Universities of Kerala have
al so been prescribed as qualifications with effect fromthe date
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of Notification i.e. 8.6.2000.

It is not disputed before us by the parties that Keral a

Education Act of 1958 and the Keral a Educati on Rules franed
thereunder regulate recruitnment to the posts of teachers in

private schools aided by the Governnment. It is not brought to

our notice that correspondi ngly the Governnment Menorandum

or Order which regulated recruitnment to Governnent Prinmary

School s has al so been anmended to prescribe B.Ed. and

equi val ent degree qualification as eligibility qualification for the
post .

We find absolutely no force in the argunment advanced by

the respondents that B.Ed. qualification is a higher qualification
than TTC and therefore, the B. Ed. candi dates should be held to
be eligible to conmpete for the post. On behalf of appellants, it
i s pointed out before us that Trained Teachers Certificate is
given to teachers specially trained to teach small children in
primary classes whereas for B.Ed. degree, the training

inmparted isto teach students of classes above primary. B. Ed.
degree holders, therefore, cannot necessarily be held to be
hol di ng qualification suitable for appointnent as teachers in
primary schools. \Wether for a particular post, the source of
recruitnment should be fromthe candidates with TTC
qualification or B/Ed. qualification, is a matter of recruitnent
policy. W find sufficient logic and justification in the State
prescribing qualification for post of primary teachers as only
TTC and not B.Ed. ‘Wether B.Ed. qualification can also be
prescribed for primary teachers i's a question to be considered
by the authorities concerned but we cannot consider B.Ed.

candi dates, for the present vacanci es advertised, as eligible.
The division bench in the inpugned order upheld the

deci sion of the single judge that in terms of the advertisenent,
B. Ed. candi dates were not eligible to take up the selection and
to be included in the rank Iist.~ W fail to understand that
havi ng t hus uphel d the decision of the |earned single judge

what was the justification for the division bench to refer to
statutory recruitnent Rules applicable to teachers in private
primary schools, aided by the Governnent and the judgnments
rendered by the Hi gh Court in their cases, for reversing the

j udgrment of the Single Judge and maintaining the Rank Li st

i ncl udi ng nanes of the B.Ed. candi dates and their

appoi ntnents on the basis of rules yet to be franed.

On behal f of respondents, it is submitted that since large
nunber of B.Ed. candi dates were allowed to conpete and

actual appointment orders were also issued in their favour, the
di vision bench has tried to adjust the equities between the
parties.

Equity and |l aw are twin brothers and | aw shoul d be

applied and interpreted equitably but equity cannot over-ride
witten or settled law. The division bench forgot that in
extending relief on equity to B. Ed. candi dates who were
unqual i fied and yet allowed to conpete and seek appointnents
contrary to the terms of the advertisenent, it is not redressing
the injustice caused to the appellants who were TTC candi dat es
and woul d have secured a better position in the Rank List to
get appoi nt ment agai nst the avail abl e vacanci es, had B. Ed.
candi dat es been excluded fromthe selections. The inmpugned

j udgrment of the division bench is both illegal, inequitable and
patently unjust. The TTC candi dates before us as appellants
have been wongly deprived of due chance of selection and

appoi ntnent. The i nmpugned judgnent of the division bench
therefore, deserves to be set aside and of the |earned single
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j udge restored.

Learned counsel for the respondent states that two
interimorders were made by this Court during the pendency of
Speci al Leave Petitions and after grant of |eave for these
appeal s. The relevant orders dated 3.7.2000 and 1. 3.2001
read as under:

Court Order dated 3.7.2000
"Taken on Board. |[|ssue notice.
Any appoi ntnent in the meanwhil e made will
be subject to the result of any order passed
inthis SLP."

Court Order dated 1.3.2001

M. PP Rao, |earned Senior Counsel submtted
on behalf of the State of Kerala that TTC
hol ders alone w Il be appointed in the
vacancies arising in respect of |ower primary
schools (LPS). This will continue for the
future posts also until otherw se decided by
this Court. He submitted that so far as upper
Primary Schools (UPS) are concerned, unti

ot herwi se deci ded, /'TTC hol ders as well as

B. Ed. holders will be considered and the
Public service Commissin (PSC) will select the
persons out of this as one category who are
nor e conpetent anmong them for

appoi ntnent. W nmake it clear that all such
appoi ntnents nmade after 3.7.2000 will be
treated as only provisional appointnments and
be subject to the final result of the appeals.

This order will apply only to non-private
school s. "

Learned counsel for the private respondents relying on

the above orders of this Court, submits that since the B.Ed.
candi dat es have been appointed after anendnent of the Rul es
and on the statement nmade by the counsel for the State and

the Public Service Conm ssion, this Court shoul'd not upset the
appoi nt nent of B. Ed. candi dates al ready made.

We have held that the inmpugned judgnent of the division

bench is liable to be set aside and that of the single judge
mai nt ai ned. Having thus reached a conclusion.in favour of the
present appellants who are TTC candidates, it would be highly
unreasonable to deny themrelief nmerely because of the interim
orders or arrangenents nade thereby this Court: Under the
aforesaid two orders, B.Ed. candidates were allowd to be
appointed only provisionally. W take note of the fact that al
the B.Ed. appointees are not before us and even though al

B. Ed. candi dat es who have been arrayed as respondents to

these appeal s, have been served with notices of these appeals,
only a few of themare represented through counsel. In these
circunstances, we would restrict the relief to the candidates
who were petitioners before the | earned single judge including
the present appellants.

The exercise of preparation of a fresh Rank List directed

to by the learned single judge shall be undertaken and after
fresh list is prepared by exclusion of B.Ed. candidates, if the
appel l ants get the necessary rank agai nst avail abl e vacanci es
at the relavant tinme, they would be given appointnent and to
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make room for them by term nating appointnment, if
necessary, of B.Ed. candi dates who m ght have been sel ected
in their places.

Consequently, we allow these appeals. The inpugned

j udgrment dated 18.2.2000 of the division bench is set aside

and order of the |learned single judge dated 25.1.1999 is
restored with the nodification nade above. Since the
petitioners in the H gh Court and in this Court have been
waiting for selection and appointnment, so long, let the
directions made by the | earned single judge as nodified by this
Court be carried out with expedition and within an outer limt of
four nonths. The appellants will also be entitled to get costs
fromthe respondents State of Kerala with Counsel’s fee as per
rul es.




