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SARKARI A, RANJIT SI NGH

Cl TATI ON:
1977 AIR 164 1976 SCR (3) 149
1976 SCC (3) 203

ACT:

Code of Civil Procedures 38 and 39 Transfer of a decree
dated 29-6-1960 passed by the Bonbay Hi gh Court to the Goa
Court for execution- Wiether it is a "foreign decree’ within
the neaning of sec. 2(6), C. P.C and whether the H gh Court
a "foreign court" within the neaning of s. 2(5) especially
when the parties subjected thensel vesto the jurisdiction of
that Court by prosecuting their case upto a certain stage.

Constitution of “India-Art. 261(3)-Maning of the word
"according to law'- Wether they refer to the "lawin force"
during the pendency of the appeal or the "law in force" on
the date of transfer of the decree for execution Scope of

Art. 261(3).
Decree- Executability of ‘a decree is not a vested right-
Extension of the provisions of Cvil Procedure Code to a

State | ater on does not affect the decree.

HEADNOTE
In the Cvil Suit No. 203 of 1955, on the original side
of the Bonbay High . Court, filed by the _decree-

hol der/respondent agai nst the appel | ant/judgnent, debtor for
recovery of certain anount of nopney, sunmobns were served on
the judgnent-debtor who after filing his witten statenent
absented hinmself, and did not take any further part in the
proceedi ngs of the Court resulting in a decree dated 29-6-
1960 for Rs. 65,953.79. On 20-12-1961, Goa becanme a part of
India and was made a Union Territory of |India by the
Constitution (Twelth Amendnent) Act, 1962 passed' on 27-3-
1962. The decree-hol der applied to the Bonbay H gh Court for
transferring the decree to Goa Court for execution and by an
order dated 28-8-1963 the decree was transferred to the Goa
Court for execution. The execution application before the
Executing Court at Panjim filed on 21-1-1964 was di sm ssed
on 26-4-1965, holding that the decree transferred to it by
the Bonbay High Court was not executable. An appeal was
preferred to the Additional Judicial Conm ssioner on 1-6-
1965 and the appellant Judgnent -debtor filed his reply.
During the pendency of the appeal, the Code of Civi

Procedure was extended to Goa on 15-6-1966 by the Goa, Danan
and Diu Extension of the Code of Civil Procedure and
Arbitration) Act (30) of 1965 and repealing the Portuguese
Code. The Additional Judicial Comm ssioner by its order
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dated 28-6-1967 held that in view of Art. 261(3) of the
Constitution, the decree passed by the Bonbay Hi gh Court
could not be treated as nullity and, was therefore,
execut abl e.

On appeal by certificate, the appellant/judgment-debt or
contended (1) that the decree passed by me Bombay Hi gh Court
gua Goa Court was a nullity being a decree of a foreign
court. Even if the decree was not a nullity it could be
executed by a Goa court if the original decree had been
approved by the Goa Court under s. 50 of the Portuguese
Code; (2) that‘the Bombay Hi gh Court transferring the decree
for execution to the Goa Court under ss. 38 and 39 of the
C.P.C. was without jurisdiction inasnmuch as the C.P.C had
not been applied to Goa when the order of transfer was
passed. (3) that as the provisions of the CP.C were
applied to Goa after the order of the Execution Court was
passed and a vested ri ght had accrued to t he
appel | ant/j udgrment debtor the "J decree continued to be
i nexecutable and could not be validated by Art. 261(3) of
t he Constiitution.

The respondent / decree- hol-der cont ended (1) t hat
i nasmuch as the judgnent debt or had appear ed and
participated in the suit for some time the decree passed by
the Bonbay Hi gh Court could not be said to be a nullity (ii)
that as the C. P.C/ was nade applicable while the appeal was
pendi ng before the Additional Judicial Commssioner, Goa the
decree becane clearly executable and the order of transfer
of the decree by the Bonmbay Hi gh Court stood validated. and
(iii) that in view of the provisions of Art. 261(3) of the
Constitution of |India, there was no bar to the execution of
the decree, which was passed by a court” which was in the
territory of India.

150

Di smi ssing the appeal, the Court,
N

HELD: (1) Were a party appears before the court, the
decree of the court, even nf it i's a foreign court is not a
nullity. [154-D]

Raj Rajendra Sardar Maloji Mrsingh Rao Shitole 'v. Sr
Shankar Saran and others, [1963] 2 S.C.R_ 577, distinguished
and hel d not applicable.

Shaligramv. Daulat Ram [1963] 2 S.C.R 574 and Lalj
Raja & Sons v. FirmHansraj Nathuram [1971] 3 S.C_ R 815,
appl i ed.

(2) The right of the judgnent-debtor- to pay up the
decree passed against him cannot be said to be a vested
right, nor can the question of executability of the decree
be regarded as a substantive vested right of the judgnent-
debtor. A fortiorary, the execution proceedi ngs being purely
a matter of procedure it is well-settled that any change in
law which is nmade during the pendency of the cause woul d be
deenmed to be retrospective in operation and the Appellate
Court is bound to take notice of the change in law The
Addi tional Judicial Conm ssioner was conmpetent to  take
notice of the change in the law. [154 E-F, 155

Mohanl al ~ Chuni | al Kot hari v. Tri bhovan Har i bha
Tanboli, [1963] 2 S.C R 707, 715-716. CGummal apura Taggi na
Mat ada Kotturswami v. Setra Veerava and others, A T.R 1959
S.C. 577, 579 and Jose De Costa and another v. Bascora
Sedashi va Sinai Naroornin and others, A l.R 1975 S.C. 1843,
1849, foll owed.

(3) The proposition adunbrated vi z., t hat t he
executability of the decree was a vested right which could
not be taken away by the applicability of the Code of G vi
Procedure to Goa during the pendency of the appeal is wong,
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since the executability of the decree could not be
considered to be a vested right
[ 155F- G

Lalji Raja and Sons. v. Firm Hansraj Nathuram[1971] 3
S.C. R 815, foll owed.

(4) The contention that as the Code of Civil Procedure
was not applicable to Goa at the tine when the Bonbay Hi gh
Court passed the order transferring
the decree to the Goa Court, the order of transfer was
absol utely without jurisdiction was wong.[156 C- D]

As the decree was passed by the Bonmbay Hi gh Court, s.
38 of the Code of Civil Procedure would clearly apply and
the decree passed by the Bonbay Hi gh Court was not a foreign
decree. It is true that at the time when the Bonbay Hi gh
Court passed the order of ‘transfer, the Code of GCvi
Procedure had not been applied to Goa. But, that does not
put the respondent/decree-holder out of Court. The decree
could be transferred and was valid and executable. But,
because of infirmty, it could not be executed so |ong as
the C.P.C. “was not nmade applicable to Goa. Thus, the only
bar which stood in the way of the execution of the decree
was the non-applicability of the provisions of the CP.C to
CGoa. This was, however, not an insurmountable bar or an
obstacle and the bar or the obstacl e di sappeared the nonent
the Code of Civil Procedure was applied to Goa on 15-6-1966.
[ 156 D F]

HELD FURTHER: . (5) The instant case is a fit case in
which the doctrine A of eclipse would apply and the wall or
the bar which separated Bonbay from Goa havi ng di sappeared,
there was no inpedinment in the  execution of a decree. The
decree lay dormant only so far as no bridge was built
bet ween Bonbay and Goa but as soon as the bridge was
constructed in the shape of the application of the
provisions of the Code of Cvil Procedure to Goa the decree
becane at once executable. [156 F-Q

(6) In the instant case, the  decree passed by the
Bonbay Hi gh Court havi ng been passed by a Court of conpetent
jurisdiction and not being a nullity because the judgnent-
debtor had appeared and participated in the proceedings of
the Court to sone extent, and the order of transfer under s.
38 of the Code of Civil Procedure also not having suffered
fromany inherent lack of jurisdiction, the decree becane
enforceabl e and executable as soon as the Code of  Cvi
Procedure was applied to Goa. [157 E-F]

151

Bhagwan Shankar v. Rajaram Bapu Vithal, A l.R 1951
Bom 125, 127, approved.

(7) Art. 261(3) of the Constitution enjoins that a
decree shall be executable in ally part of the territory of
India, according to law. In the instant case, the decree was
passed by the Bombay High Court after the Constitution cane
into force and Art. 261(3) would apply to the decree passed
by the Bonbay H gh Court. The Article would also apply to
CGoa because at the tinme when the application for execution
was made in Goa Court, the Constitution had already been
nade applicable to that State al so. [158 C D

(8) It is true that at the time when the Executing
Court dismssed the suit of the decree hol der/respondent,
the Code of Gvil Procedure had not been applied and the
Portuguese Code continued to apply but after the application
of the Code of Civil Procedure by virtue of the Goa, Daman
and Diu (Extension of the Code of Cvil Procedure and the
Arbitration) Act, 1965. the Portuguese Code which was in
force in Goa was clearly repealed and the present case does
not fall wthin any of the clauses mentioned in the saving
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provisions of s. 4 of the Act. Thus, when the Cvi
Procedure Code was nmade applicable to Goa during the
pendency of the appeal, the appellate Court, nanely, the
Addi tional Judicial Commissioner was bound to decide the
matter in accordance with the law that was in force. Hence,
the contention the matter 1in accordance wth the |aw that
was in force. Hence, the contention that the words
"according to law' in Art. 261(3) would nmean that the decree
woul d be executable only in accordance with the law in force
in the Portuguese Code is not correct. [158 B-F]

[Jose De Costa and another v. Bascore Sadashiva Sina
Narcornin and others, A 1l.R 1975 S. C. 1843, 1849 foll owed.]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 909 of
1968.

(Fromthe judgnent and order dated the 28th June, 1967
of the Judicial Conm ssioner’s Court of Goa, Daman and Diu
in Gvil Appeal No. 105 of 1965)-.

B. N. Lokur and A. G Ratnaparkhi for the appellant.

D. V. Patel and P. N. Bhardwaj for the respondent.

The Judgrment of the Court was delivered by-

FAZAL ALI, J./ This is a judgnent debtor’s appeal on a
certificate of fitness granted by the  Additional Judicia
Comm ssi oner, Coa, Damen & Diu and arises under the
foll owi ng circunstances.

The decree holder/respondent had brought a suit on the
original side of the Bombay High Court being Suit No. 203 of
1956 agai nst the appel lant/judgnment debtor for recovery of
certain anount of noney. The Bonbay H gh Court passed a
decree for Rs. 65,953.79 on June 29, 1960. In the suit
brought by the decree-hol der/respondent sumobns were served
on the defendant/judgnent debtor who filed his witten
statement and thereafter absented hinself and did not take
any part in the proceedings of (the Court. On Decenber 20,
1961 Goa becane a part of India and was made  a / Union
Territory of India by the Constitution (Twelfth Amendment)
Act, 1962 passed on March 27, 1962. Thereafter the decree-
hol der respondent applied to the Bonmbay Hi gh Court for
transferring the decree to Goa Court for execution. ~This
prayer was all owed by the Bonbay H gh Court and by its order
dat ed August 28, 1963 the decree was transferred
11-390 SCI/ 76
152
to the Goa Court for execution, In pursuance of the order of
the Bonbay Hi gh Court the decree-holder filed an execution
suit before the Executing Court at Panjimon January 21
1964. The Executing Court however by its order dated Apri
26, 1965 held that the decree transferred to it by the
Bonbay Hi gh Court was not executable and accordingly
di smssed the execution. Thereafter the decree-hol der filed
a meno of appeal before the Additional Judicial Conmm ssioner
on June 1, 1965 and the appeal was admitted on June 5, 1965.
On February 24, 1967 the judgnent debtor/appellant filed his
reply. While the appeal was pending before the Additiona
Judi ci al Commi ssioner the Code of Civil Procedure’ was
extended to Goa on June 15, 1966. Accordingly the Additiona
Judi ci al Commi ssioner by its order dated June 28, 1967 held
that the decree was executable and he accordingly remtted
the case to the Executing Court for proceeding in accordance
with the aw. The Additional Judicial Comm ssioner also held
that in view of Art. 261(3) of the Constitution of India the
decree passed by the Bonmbay Hi gh Court could not be treated
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to be a nullity and was, therefore, clearly executable.

In support of the appeal M. B. N Lokur subnitted
three main contentions before us:

(1) that the decree passed by the Bonmbay Hi gh
Court qua Goa Court was a nullity being a
decree of a foreign Court. Even if the decree
was not a nullity it could be executed by a
CGoa Court if the original decree had been
approved by the Goa Court under s. 50 of the
Port uguese Code;

(2) that the order of the Bonbay H gh Court
transferring the decree for execution to the
Goa Court under ss. 38 & 39 of the Code of
Cvil Procedure was without jurisdictions in
as much ~as the Code of G vil Procedure had
not been applied to Goa. Wen the order of
transfer was passed; and

(3) that as the provisions of the Code of G vi
Procedure were applied to Goa after the order
of 'the Executing Court was passed and a
vest ed right had accrued to t he
appel | ant/ j udgnent debt or t he decree
continued to be inexecutable and could not be
validated by Art. 261(3) of the Constitution
of I'ndia.

M. D. V. Patel’' appearing for the respondent/decree-
hol der submitted that as the judgnent-debtor had appeared
and had participated in the suit ~for sone tine the decree
passed by the Bombay High Court could not be said to be a
nullity. Secondly it was contended that as the Code of Civi
Procedure was nmade applicable while the appeal was pending
bef ore the Additional Judicial Comnmi ssioner, Goa, the decree
becanme clearly executable and the order of transfer of the
decree by the Bonbay Hi gh Court stood validated. Thirdly it
was argued that in view of the provisions of Art. 261(3) of
the Constitution of India there was no bar to the execution
of the decree which was passed by a Court which was in the
territory of India.

The sheet-anchor of the argunent of the | earned counse
for the appellant/judgment-debtor, that the decree passed by
t he Bonbay
153
High Court was a nullity either on the ground that it was
passed by A a foreign Court or on the ground that the
transfer was invalid under s. 38 of the Code of G vi
Procedure, was the decision of this Court in Raj Rajendra
Sardar Maloji Marsingh Rao Shitole v. Sri Shankar Saran and
Os.(1). In that case it appears that the appellant. had
instituted a suit in the Court in Gwvlior State in My 1947.
The respondents did not appear before the Court ~and the
Gnal ior Court passed a decree ex parte in Novenber 1948. On
Septenber 14, 1951 the Gnalior Court transferred the decree
for execution to Allahabad, as a result of which the
appel l ant before the Supreme Court filed an . application
for execution of the decree before the Allahabad Court. |t
was nmi nly contended before this Court that the decree being
that of a foreign Court was a nullity and the execution
application was not nai ntai nabl e. In these pecul i ar
circunmstances this Court, after considering the entire |aw
on the subject, concluded as follows:

"Qur conclusion therefore is that the Allahabad

Court had no power to execute the decree either under

section 3 or under ss. 43 or 44 of the Code of Cvi

Procedure. Therefore, even if the decree was not a

foreign decree, the decree-holder’s application for
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execution was rightly dism ssed.
An analysis of Shitole’'s case (supra) would clearly show
that the facts in that case are clearly distinguishable from
the facts in the present case and there are indeed a | arge
nunber of distinguishing features in the case indicated
above which are not at all applicable to the present case.
In the first place the decree in Shitole's case(l) was
admttedly passed by the Gnalior Court in 1947 when Gwali or
being a princely State the Court which passed the decree was

undoubtedly a foreign Court. Secondly, the judgment-
debt or s/ defendants did not appear before the Gnalior Court
at all as a result of which an ex parte decree was passed.

According to Private International Lawit 1is well settled
that an ex parte decree of a foreign Court is a nullity if
the party agai nst whom a decree is passed does not appear at
all and does not take part in the proceedings of the Court.
Thirdly, it would appear that the provisions of Art. 261(3)
of the Constitution would not apply to the facts of
Shitol e’ s case(1l) because the constitutional provisions not
bei ng retrospective they could not apply to decrees passed
before the coming into force of the ' Constitution. In view
of these circunstances therefore it cannot be said that
Shitole's case(l) referred to above is of any assistance to
the appellant in deciding the issues involved in this case.

On the other hand the decision in Shaligramyv. Daul at
Rant (2) appears to be directly in point so far as the facts
in the present case are concerned. In that case also a
decree was passed by the Bonbay H-gh Court which was in the
territory of Indiaand to whichthe pro visions of the Code
of Civil Procedure applied. The appellant appear ed before
the Court and applied for leave to defend and thereafter
absented hinself. The decree was thereafter transferred to
t he Court

(1) [1963] 2 S.C R 577. (2) [1963] 2 S.C R 574.
154
of District Judge, Bhir in Hyderabad State. This Court held
that the decree was executabl e and observed as foll ows:

"A person who appears in obedience to the process
of a foreign Court and applies for |eave to defend the
suit with out objecting to the jurisdiction of the
Court when he is not conpellable by |aw to do so nust
be held to have voluntarily submitted to jurisdiction
of such Court Shai kh At ham Sahib v. David Sahi b [1909]
l.L.R 32 Mad. 469. Therefore it cannot be said that
this decree suffered from the defects which a foreign
ex-parte decree w thout such submi ssion would suffer
from The order for transfer was nmade at a tine when
the I ndian Code of Civil Procedure becane applicable to
the whole of India including the forner territories of
Hyderabad State."

In Lalji Raja & Sons v. FirmHansraj Nathuram(1l) this
Court reiterated the view taken in Shaligranmis case (supra).
It was also pointed out in the aforesaid case that where a
party appears before the Court the decree of the Court even
if it is aforeign Court is not Pa nullity.

Learned counsel appearing for the appellant however
submitted that since the Code of Civil Procedure was not
applicable to Goa the decree becane inexecutable and this
being a vested right could not be taken away by the
application of the Code of Civil Procedure to Goa during the
pendency of the appeal before the Additional Judicia
Conmi ssioner. It seens to us that the right of the judgnent-
debtor to pay up the decree passed against himcannot be
said to be a vested right, nor can be question of
executability of the decree be regarded as a substantive
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vested right of the judgment-debtor. A fortiorari the
execution proceedings being purely a nmatter of procedure it
is well settled that any change in | aw which is nade during
the pendency of the cause would be deenmed to be retro-active
in operation and the Appellate Court is bound to take notice
of the change in law. In Mharllal Chunilal Kothari wv.
Tri bhowan Haribhai Tanboli(2) it was clearly ruled by this
Court that the Appellate Court was bound to apply the | aw as
it was found on the date of the judgnent. In this connection
this Court observed as foll ows:

"But it was during the pendency of the suit at the
appel | ate stage that the second notification was issued
cancelling the first. Hence, the Court was bound to
apply the lawas it was found on‘the date of the
judgrment. Hence, there'is no question of taking away
any vested rights in the land |ords."

(1) [1971] 3 S.C. R 815

(2) [1963] 2 S.C-R 707, 715-716.

155

To the sane effect is the decision of this Court in
Gunmeal apura Taggi na Matada Kotturuswam v. Setra Veeravva
and others(1) where this Court observed as foll ows:

"It is well settled that an appellate Court is
entitled to take into consideration any change in the
law (vide the case of Lachneshwar @ Prasad Shukul v.
Keshwar Lal Chaudhuri -1940 FCR 84)" B
A simlar view was taken by a recent decision of this

Court in Jose De Costa and another v. Bascora Sadashiva
Sinai Narcornin and others(2) where this Court observed as
fol | ows:

"Before ascertaining the effect of the enactnents
af oresai d passed by the Central Legislature on pending
suits or appeals, it would be appropriate to bear in
mnd two well established principles. The first is
that "while provisions of a statute dealing nmerely with
matters of procedure may properly, unless t hat
construction be textual 'y i nadmi ssi bl e, have
retrospective effect attributed to them provisions
which touch a right in existence at the passing of the
statute are not to be applied retrospectively in the
absence of express enactnent or necessary intendment™
(see Delhi doth and General MIls Co. Ltd. v. Income-
tax Commr.-54 |Ind. App. 421 (AIR 1927 PC 242). The
second is that a right of appeal being a substantive
right the institution of a suit <carries with it the
inmplication that all successive appeal s avail abl e under
the law then in force would be preserved to the parties
to the suit throughout the rest of the career of the
suit."

In these circunstances, therefore, we are wunable to
accede to the contention of the appellant “that the
Addi tional Judicial Commissioner was not conpetent to take
noti ce of the change in the | aw.

As regards the argunment of the |earned counsel for the
appel l ant that the executability of the decree was a vested
right which could not be taken away by the applicability of
the Code of CGvil Procedure to Goa during the pendency of
the appeal, the decision of this Court in Lalji Raja & Sons’
case (supra) is a clear authority against the pro position
adunbrated by the | earned counsel for the appellant. In that
case this Court appears to have considered this point in al
its conprehensive aspects and was of the opinion that the
executability of the decree could not be considered to be a
vested right. In this connection this Court nade the
foll owi ng observati ons:
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"Therefore the question for decision is whether
the non executability of the decree in the Mdrena court
under the lawin force in Madhya Bharat before the
extension of ’'the Code’ <can be said to be a right
accrued under the repealed law. W do not think that
even by straining the | anguage of the provision it can
be said that the non-executability of
(1) AI.R (1959) s.C, 577, 579 (2) A l.R 1975 S.C.

1843, 1849.
156

a decree within a particular territory can be
considered as a privilege................... Al that
has happened in view of the extension of '"the Code’ to
the whole of India in 1951 is that the decree which
could have been executed only by courts in British
India are now made executable in the whole of India.
The change mnade is one relating to procedure and
jurisdiction............. [t was the invalidity of the
order transferring the decree to the Mrena court that
stood in the way of the decree-holders in executing
their decree in that court on the earlier occasion and
not because of any vested rights of the judgnent-
debtors ........ ... By the extension of the 'the Code
to Madhya Bharat, want of jurisdiction on the part of
the Morena court was renedied that court is now nmade
conpetent to execute the decree."

It was then argued that as the Code of ‘Civil Procedure
was not applicable to GCoa at the tine when the Bonbay High
Court passed the order transferring the decree to the Coa
Court, the order of transfer was absolutely wthout
jurisdiction. W are, however, wunable to agree with this
contention. To begin with, as the decree was passed by the
Bonbay High Court, s. 38 of the Code of Civil Procedure
woul d clearly apply because the decree passed by the Bonbay
Hi gh Court was not a foreign decree. It is true that at the
time when the Bonbay H gh Court passed the order of
transfer, the Code of Civil Procedure had not been applied
to Goa. But that does not put the respondent/decree-hol der
out of Court. The decree could be transferred and was valid
and executabl e. But because of an inpedinent

or an infirmty it could not be executed so long as the
Code of Civil Procedure was not made applicable to Goa. Thus
the only bar which stood in the way of the execution of the
decree was the non-applicability of the provisions of the
Code of Civil Procedure to Goa. This was; however, not an
i nsurmount abl e bar or an obstacle and the bar ~or the
obst acl e di sappeared the noment the Code of Civil Procedure
was applied to Goa on June 15, 1966.- It is comon ground
that this was done during the pendency of the appeal before
the Additional Judicial Conm ssioner passed the inpugned
order on June 28, 1967. In these circunstances, therefore,
it seenms to us that this is a fit case in which the doctrine
of eclipse would apply and the wall or the bar  which
separated Bonbay from Goa having di sappeared there was any
i npediment in the execution of the decree. The decree | ay
dormant only so far as no bridge was built between Bonbay
and Goa but as soon as the bridge was constructed in the
shape of the application of the provisions of the Code of
Cvil Procedure to Goa the decree becane at once executabl e.

I n Bhagwan Shankar v. Rajaram Bapu Vithal (1) Chagl a.
C.J. as he then was, while delivering the opinion of the
Ful | Bench of the Bonbay Hi gh Court, observed as foll ows:

"Therefore, as far as this particular decree was
concerned as the defendant, we are-assuming, did not
submit to the
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(1) A I.R 1951 Bom 125. 127.
157

jurisdiction of the Sholapur Court, quae the Akal kot

Court, A the judgnment of the Sholapur Court was a

foreign judgnment passed by a Court not of conpetent

jurisdiction & therefore the decree could not be
executed in the Akal kot Court so |ong as the Shol apur

Court continued to be a foreign Court. But once it is

conceded that the decree was not a nullity & it was

valid & binding as far as the Sholapur Court was
concerned then there is no difficulty. with respect, in
under st andi ng & appreciating the judgment which we have
to consider in this Full Bench, because if the
character of the Akal kot Court changes & if the status
of the defendant alters because of that fact, then the

i mpedi ment which™ was-initially there in the decree

bei ng enforced in the Akal kot Court disappears & the

decree which was unenforceable till that change cane
about becones enforceabl e & executable in the Akal kot

Court. This is nat in any way violating private

i nternational law. Private international Ilaw renains

the same. But under the circunstances of the case the

Shol apur Court no | onger being a foreign Court quae the

Akal kot Court, ~ the question of private internationa

| aw does not arise at all. The decree is then being

executed under the Minicipal Law & clearly under the

Muni ci pal Law the decree D is executable as it has been

passed by a Court of conpetent jurisdiction."

It would appear therefore that an identical phenonmenon had
taken place in the case before the Bonbay Hi gh Court and the
Full Bench held that the nonent the decree becane executable
and enforceabl e the status of the defendant/judgnent-debtor
was altered and the decree becane executable. On a parity of
reasoni ng, therefore, in the present case also the decree
passed by the Bonmbay Hi gh Court having been passed by a
Court of conpetent jurisdiction and not being a nullity
because t he judgment-debtor had appeared and participated in
the proceedings of the Court to sonme extent, and 'the order
of transfer under s. 38 of the Code of Civil Procedure also
not having suffered fromany inherent lack of jurisdiction,
the decree becane enforceabl e and executabl e as soon as the
Code of CGivil Procedure was applied to Goa: As we -have
i ndicated above it was the duty of the Appellate Court,
nanely the Additional Judicial Comm sioner, to take note of
the change in law, nanmely, the applicability of the Code of
Cvil Procedure to Goa and the repeal of the Portuguese Code
which was in force before the provisions of the Code of
Cvil Procedure were applied. The Additional Judicia
Conmi ssi oner was, therefore, fully justified in taking the
view that the decree was executable and the bar of
i nexecutability came to an end, when the provisions of the
Code of Civil Procedure were applied to Coa.

M. Patel appearing for the respondent submitted an
alternative argument that even if the transfer of the decree
under s. 38 of the Code of Cvil Procedure was not valid,
under the Portuguese Code there was no provision which
required transfer of the decree to that Court before the
same could be executed. Counsel for the appellant objected
to this argument on the ground that it was never raised at
158
any stage of the case and being a question of fact as to
whet her or not there was any such provision in the
Portuguese Code it should not be entertained. In these
circunstances, we do not think it necessary to go into this
qguestion, particularly when the order of the Additiona
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Judi cial Conmi ssi oner can be upheld on other grounds
nentioned by us.

Finally it appears that this case is clearly covered by
the principles contained in Art. 261 (3) of the Constitution
of I ndia which runs thus:

"Final judgnments or orders delivered or passed by
civil courts in any part of the territory of India
shal |l be capable of execution anywhere wthin that
territory according to |law. "

This is a constitutional provision which enjoins that a
decree shall be executable in any part of the territory of
India according to law. It is obvious that in the instant
case the decree was passed by the Bonbay High Court after
the Constitution canme into force and this Article would,
therefore, clearly apply to the decree passed by the Bonbay
Hi gh Court. The article would also apply to Goa because at
the time when the  application for execution was nmade in a
CGoa Court, the Constitution had al ready been nmade applicable
to that State also. M. Lokur” counsel for the appellant,
however, 'submitted that the words 'according to law in Art.
261(3) would clearly show _that - the decree would be
executable only in accordance with the lawin force, i.e.
the Portuguese Code. 1t is true that at the time when the
executing Court di sm ssed the suit - of the decr ee-
hol der/respondent the Code of Civil Procedure had not been
appl i ed and the Portuguese Code continued to apply but after
the application of the Code of G vil Procedure by virtue of
the Goa, Daman and 'Diu (Extension of the Code of Gvi
Procedure and the Arbitration) ~Act, 1965 (Act 30 of 1965)
the Portuguese Code which was in force in Goa was clearly
repl aced and the present case does not fall within any of
the clauses nentioned in the saving provisions of.s. 4 of
the Act. Thus when the Code of Cvil Procedure was nade
applicable to Goa during the pendency of

the appeal, the Appellate Court, namely, the Additiona
Judi ci al Commi ssioner, was bound to decide the matter in
accordance with the law that was in force, nanely, 'the Code
of Cvil Procedure. In Jose Da Costa' s case (supra) this
Court, while dwelling upon the applicability of the
Portuguese Code, observed as foll ows:

"Thus considered, it is clear that the procedura
provi sions of the Portuguese Civil Code were no | onger
applicable to this case with effect from 15-6-1966. |f
that be the correct position, there is no | egal hurdle
inthe way of the appellant to the reagitation in this
Court of the issue as to prescription left undeci ded by
the court bel ow.

* * * * * *

To sum up, since on and from 15-6-1966 the
Portuguese law relating to Reclanacao stood repeal ed
and no substantive right or obligation “had been
acquired or incurred under

159

that repealed lawwithin the neaning of the first

provi so to S. 4(1) of Act 30 of 1965, the appellants

cannot be debarred from canvassing in this appeal under

Article 136, the plea of prescription notw thstanding

the fact that they did not file any Reclamacao in the

Court of the Judicial Comm ssioner. W therefore

negative the prelimnary objection raised by the

respondents.”

For these reasons, therefore, we find ourselves in
conplete agreenent with the viewtaken by the Additiona
Judi ci al Commi ssioner and hold that the decree passed by the
Bonbay High Court was clearly executable. The Executing
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Court will now proceed in accordance wth the law as
directed by the Additional Judicial Conm ssioner.

The appeal fails and is accordingly dismssed but in
view of the somewhat uncertain |legal position we |eave the
parties to bear their respective costs in this Court.

SR Appeal dism ssed.
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