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ACT:

Mahar ashtra Cooperative Societies Act, 1960: Section
91 Cooperative Society--Agreenent to sell office premses in
a building owned by the Society between a nmenber and a
non- menber - - Agr eement subj ect to approval of ‘the Cooperative
Soci et y- - Ref usal of perni ssion by t he Cooperative
Soci ety--Reference of dispute by non-nenber to  Cooperative
Court praying specific performance of agreenent and a direc-
tion to the Society for approval of agreenent--Claim of
nonmenber whether a claimagainst the Society through a
menber - Di sput e "whet her t ouchi ng t he busi ness of
soci ety"--Cooperative court whether has jurisdiction over
the dispute.

HEADNOTE

The appel | ant conpany, a nenber of Cooperative -Society,
respondent No. 2, was having its office prem ses in a build-
ing owned by respondent No. 2. It entered into an agreenent
to sell the said prem ses to respondent No. 1, a non-nenber
subject to the approval of the Cooperative Society. The
Cooperative Society declined to grant pernission for _trans-
fer of the prenises. Respondent No. 1 filed a  dispute
against the appellant and respondent No. 2 Cooperative
Society in the Cooperative Court under section 91 of. the
Mahar ashtra Cooperative Societies Act, 1960 praying for a
decree of specific perfornmance of the contract and a direc-
tion to the Cooperative Society to approve the said agree-
ment .

The Cooperative Court dismssed the dispute for want of
jurisdiction. On appeal by respondent No. 1, the Miharashtra
Cooperative Appellate Court set aside the order of the
Cooperative Court. Against the order of the Cooperative
Appel l ate Court, the appellant filed a wit petition in the
Hi gh Court which was dism ssed by holding that the dispute
was governed by Section 91 of the Act.

In the appeal to this Court against the Judgnment of the
Hi gh Court, it was contended on behal f of the appellant that
the dispute between the parties was not governed by Section
91 since it was neither a dispute "touching the business of
the society" nor was it a dispute between a person clainng
through a nmenber agai nst the society.
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Allowi ng the appeal and setting aside the judgnent of
the High Court, this Court,

HELD: 1. Before a dispute can be referred to a Coopera-
tive Court under the provision of section 91(1) of the said
Act it is not only essential that the dispute should be of a
kind described in sub-section (1) of section 91 but it is
al so essential that the parties to the said dispute nust
bel ong to any of the categories specified in clauses (a) to
(e) of subsection (1) of the said section. [473B]

2. In the instant case the main claimof Respondent No.
1 a nonnenber, was for a decree for specific performance of
the agreenment. The prayer for an order that respondent No.
2-Society should be directed to give their approval to the
said agreenent was nerely an ancillary prayer made with a
view to conplete the relief of specific performance. The
main claim to have the agreement specifically performed
cannot ~be said to be-a claimnmade by a person (non-nenber)
agai nst the Society. The cl ai magai nst the soci ety cannot be
said to be made through a nenber, the appellant, because it
is only when a decree for performance of the said agreenent
i s passed agai nst the appellant, that it could be contended
that the other relief nanely, for an order directing re-
spondent No. 2 to approve the said agreenent is claimnmed
against the society through a nenber. Consequently, the
di spute cannot be said to fall within the scope of section
91(1)(b) of the Act. Therefore, the High Court comritted an
error in comng to the conclusion that both the parties to
the di spute bel onged to the categories covered under section
91(1)(b) of the Act. [473E-H, 474A]

Deccan Merchants Cooperative Bank Ltd. v. Ms  Dalichand
Jugraj Jain and Os., [1969] 1 S.C R 887; Ms Leong and
Anr. v. Snt. Jinabhai G @ilrajam and Ors., AIl.R 1981
Bom 244 and Sanwarmal Kejriwal v. Vishwa Cooperative ' Hous-
ing Society Ltd. and O's., [1990] 2 SCC 288, distinguished.

O N. Bhatnagar v. Sm. Rukibai Narsindas & Os., [1982]
3 SSCR 681, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 4979 of
1990.

From the Judgnent and Order dated 25.8.1989 of the
Bonbay Hi gh Court in WP. No. 6058 of 1986
468
V.M Tarkunde, D.R Poddar and V.B. Joshi for the Appellant.

K.P. Parasaran (N. P.), Rama Subramaniam A K  Ganguli
R P. Bhat, K. Swany and A S. Bhasne for the Respondents.

The Judgrment of the Court was delivered by
KANI A, J. Leave granted. Counsel heard.

This is an appeal fromthe judgnment of a |l earned Single
judge of the Bonbay Hi gh Court dismissing Wit Petition No.
6058 of 1986 filed by the appellant on the Appellate Side of
that Court. The appellant and respondent No. 1 are conpanies
i ncorporated under the Indian Conpanies Act. ReSpOndent No.
2 is a Cooperative Society registered under the Mharashtra
Cooperative Societies Act, 1961 (hereinafter referred to as
"the said Act"). Appellant is a menber of respondent No. 2-
Cooperative Society and has its office premses in the
building owned by respondent No. 2. Sone time prior to
Septenber 10, 1985 the appellant entered into an agreenent
to sell the said office prenises to respondent No. 1 subject
to the approval of respondent No. 2. The terns of the said
agreement were incorporated in a letter dated Septenber 10,
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1985 addressed by the appellant to the Vice-Chairnman and the
president of respondent No. 1: It was set out in the said
letter that the price for the said prem ses was to be cal cu-
lated at the rate of Rs. 2,000 per square feet. The letter
further stated:

"W are agreeable to sell you the sane subject to approva
of the Cooperative Society owning the building.

We shall provide you vacant possession and hand over the
same free of all incunbrances only after we are able to
obtain alternate accommodation for our company ..... "

A sumof Rs. 50,000 was paid by a demand draft by re-
spondent No. 1 to the appellant under the said agreement. By
a letter dated Novenber 15, 1985 the appellant sought the
approval of respondent No. 2 to the transfer of the said
office premises to respondent No. 1. By its letter dated
Noverber 18, 1985 addressed to the appellant, respondent No.
2 stated that the appellant was requested to offer to trans-
fer of the said. premses to the existing nenbers of the
society as afirst preference as per the established prac-
tice of " the society. It further stated that in case the
exi sting nmenbers of respondent No. 2 were not willing to buy
the said premnises, the prem ses could be given for trans-
469
fer to an outside transferee. By its letter dated Novenber
22, 1985, addressed to respondent No. 1 the appellant point-
ed out that respondent No. 2 had declined to grant perm s-
sion for transfer unless the prem ses were first offered to
the existing nenbers of the society by Way of ‘a first pref-
erence. The said letter then stated that it was not possible
to continue negotiations any further. Alongwith the said
letter the demand draft of Rs. 50,000 referred to above was
returned by the appellant. Wthout any further correspond-
ence respondent no. 1 filed a dispute in-the Cooperative
Court No. 17 Bonbay agai nst the appellant and respondent No.
1 by statement of claimwhich can be conveniently referred
to as a plaint.

In the plaint respondent No. 1 inter alia stated that on
the prom ses and representations nade by the appellant to
respondent No. 1 it had paid a sumof Rs.2,60,000 to one
.M Choksey representing hinmself as the Chairman of the
appel l ant and one S. Ramekri shnan, claimng to be the repre-
sentative of his wife who was a Director of the appellant.
Respondent No. 1 further clainmed that it had paid a further
sum of Rs.40,000 in cash to the appellant wi thout taking
a .receipt. Respondent No. 1 urged that but for the _assur-
ance given by Choksey and Ramekrishnan acting on behalf of
the appellant and one Col. G D. Hadep, acting on-behalf of
respondent No. 2 that the appellant would be in a position
to transfer the said prenises by the end of Novenber /1985
and respondent No. 2 would not object to such transfer,
respondent No. 1 would not have paid such a huge ampunt to
the appellant. Respondent No. 1 further stated that the
appel I ant and respondent No. 2 had prom sed respondent No. 1
that they would conplete the formalities of transfer of the
said premises within a few days and there woul d be no objec-
tion or obstruction whatever in the said transfer. Respond-
ent No. 1 went on to say that it was given to understand
that the appellant and respondent No. 2 were conspiring to
sell the said prenmises to a third party for a | arger anmpunt.
Respondent No. 1 was ready and willing to performits part
of the contract and prayed for an order for specific per-
formance of the contract. The rel evant portion of paragraph
10 of the plaint, which deals with jurisdiction, sets out
that respondent No. 2 is a cooperative society and is vital-
ly interested in the transfer and sale of the said prenises
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and to ensure that the transfer is done under the provisions
of its bye-laws, the said Act and the rul es. Respondent No.
2 had taken active part in the transaction entered into be-
tween respondent No. 1 and the appellant who _is a menber of
respondent No. 2, and that respondent No. 1 was claimng his
rights through the appellant who was a nenber and hence, the
subject nmatter of the dispute fell within the anbit of
section

470

91 of the said Act. Respondent No. 1 prayed for a declara-
tion that the aforesaid dispute was a dispute falling under
section 91 of the said Act and prayed that the appellant and
respondent No. 2 should be directed to specifically perform
the agreenent recorded in the letter of Septenber 10, 1985
and transfer the said prem ses to respondent No. 1. The rest
of the prayers in the plaint are immterial for our pur-
poses.

Pursuant to certain orders nmade by the Bormbay Hi gh Court
the Cooperative Court franed an issue as to whether it had
jurisdiction to-entertain the dispute. The Court recorded
evi dence led by respondent No. 1 off this issue and dis-
m ssed the dispute for want of jurisdiction. This order was
set aside by the Maharashtra Cooperative Appellate Court,
Bonbay, by its order dated September 9, 1986. The appell ant
herein filed a wit petition in the H gh Court to challenge
the said order. The learned Single Judge who heard the said
wit petition dism ssed the same and held that the case was
governed by the provisions of section 91 of the said Act.;
It is this decision which is sought to be challenged before
us by the appell ant.

It is submtted by M. Tarkunde, |earned counsel for the
appel l ant that the agreement to sell the said premises wth
whi ch we are concerned, was entered into between the ' appel -
lant, a menber of respondent No. 2, a Cooperative | Society
and respondent No. 1, a nonnenber. The said agreenent was
for transfer of premses belonging to the appellant to
respondent No. 1, a non-nenber, in a building owned by
respondent No. 2, a cooperative society. The claim in the
di spute was for obtaining the specific performance of the
sai d agreenment and the prayer for directing respondent No. 2
to approve the said agreement was in the nature of an ancil-
lary prayer to conplete the relief. The nmain relief was  for
specific performance of the said agreenent. It was submtted
by himthat such a dispute cannot be said to be a dispute
“touching the nmanagenent or busi ness of a society" as~ con-
tenmplated in sub-section (1) of section 91 of the said Act
nor can it be said that respondent No. 1, a non-nenber was
maki ng a cl ai m agai nst respondent No. 2-society through a
menber, nanely, the appellant. The main relief sought’' was
for specific perfornance of an agreenment by a nenber to sel
the premises in the society building to a non nenber and
such a claimcan never be said to be made agai nst the soci e-
ty through a nenber.

In order to appreciate the subm ssions made, it is
desirable to set out the material portion of Section 91  of
the said Act which runs as foll ows:

471

"91(1) Notwithstanding anything contained in any other |[|aw
for the tine being in force, any dispute touching the con-
struction, elections of the office beares. conduct of gener-
al neetings, managenent or business of a society shall be
referred by any of the parties to the dispute, or by a
federal society to which the society is affiliated or by a
creditor of the society to the Cooperative Court if both the
parties thereto are one or other of the follow ng:
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(a) x X X X X X X
(b) a nenber, past nenber or a person claimng through a




