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The Constitutional validity of the Bonbay City G vi
Court and Bombay Court of Snall Causes (Enhancenent of
Pecuni ary Jurisdiction & Anendnent) Act, 1986
(Maharashtra Act No. XV of 1987) (for short ’'the 1987 Act),
whi ch recei ved assent of the President on 4.5.1987,
Maharashtra High Court (Hearing of Wit Petitions by
Di vi sion Bench and Abolition of Letters Patent Appeals) Act,
1986 (Maharashtra Act XViI of 1986) (for short 'the 1986
Act’), which received the assent of the President on
28.2.1986, and the correctness of the Full Bench decision of
the H gh Court of Madhya Pradesh striking down the
provi si ons of the Madhya Pradesh Uchcha Nyayal aya
(Letters Patent Appeals Samapti) Adhiniyam 1981 (for
short 'the Adhiniyan) abolishing Letters Patent appeals as
invalid are under challenge in these matters.

Givil Appeal No. 2452/1992

2. This appeal is directed against the order of the

Di vi sion Bench of the High Court of Mharashtra made in

Wit Petition No. 738 of 1992. The appellant herein filed
wit petition by way of public interest litigation questioning
the constitutional 'validity of the the 1987 Act. |In addition
to challenging the constitutional validity of the

af orementi oned Act, he al so sought for declaration that the
Notification dated 20th August, 1991 issued by the State of
Maharashtra as illegal, arbitrary and violative of Articles 14
and 19(1)(g) of the Constitutionof India. The Hu gh Court,
after dealing with the rival contentions, dismssed the wit
petition by the inmpugned judgnment uphol ding the validity of
the 1987 Act and deferring the inplenmentation of the
Notification dated 20.8.1991 till 2.10.1992. After the

i mpugned judgnent was delivered, the appellant orally

sought for |eave to appeal to Suprene Court under Article
132(1) read with Article 134-A of (the Constitution of India.
This appeal is by certificate granted by the H gh Court

under Article 132(1) read with Article 134 of the

Constitution of India.

3. Al t hough the 1987 Act received the presidential assent
on 4.5.1987, it was not inplenented for over four years

bet ween 4.5.1987 to 20.8.1991 for want of infrastructure

and other requirenents at the Bonbay City Cvil Court.  The
H gh Court of Bonbay had indicated to the Governnent

that before the said Act could be brought into force, the
Cty Cvil Court should be adequately equi pped to handl e

the transfer of jurisdiction. The H gh Court in 1988 had
categorically stipulated that m nimum 110 judges woul d be
necessary as a pre-condition for the transfer of jurisdiction
tothe Gty Cvil Court for the inplenentation of the said
Act. The High Court had indicated the requirements such

as requisite nunber of court halls, judges, chanbers,

resi dences, books and staff etc. It appears there were
several representations both for and agai nst the

i mpl ementation of the Act. On 20.8.1991, State of

Mahar ashtra issued the notification to bring the 1987 Act
into force with effect from1.5.1992. Contendi ng that

there was no necessary infrastructure and other

requirenents were not satisfied to take care of the transfer
of jurisdiction to deal with the cases and that there was no
| egi sl ative conpetence for passing such Act by the

| egi sl ature of State of Maharashtra, Wit Petition No. 738 of
1992 was filed, as already indicated above, challenging the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

40

constitutional validity of the 1987 Act as well as the afore-
nentioned notification of 20.8.1991 bringing the 1987 Act
into force with effect from1.5.1992. On 15.4.1992, rule
was i ssued and perm ssion was given for intervention

among others to the Bonbay Bar Associ ati on, Bonbay

I ncorporated Law Society, the Indian Merchants’ Chamnber

and the Bonbay City Civil and Sessions Court Bar

Associ ation. After hearing the argunents at considerabl e

I ength and dealing with the rival contentions, the Division
Bench of the Hi gh Court passed the inpugned judgment on
29.4.1992 in terns already nmentioned in the beginning of
this judgment.

Cvil Appeal Nos. 2592 of 1992 and 2530 of 1992

4, These two appeal's are filed by Bonbay City Cvil and
Sessi ons Court Bar Association and State of Mharashtra
respectively aggrieved by the second part of the judgnent
dated 29.4.1992 passed in Wit Petition No. 738 of 1992,
i.e., deferring the inplenmentation of the Notification dated
20. 8. 1991.

T.C. Nos. 8-11/1989

5. A wit petition No. 1953 of 1987 was filed by one
Jaimni B. Chinai challenging the constitutional validity of
the 1986 Act. While issuing rule, the Hi gh Court stayed the
i mpl ementation of the said Act observing that certain
guestions raised in the wit petition were of substantia
nature having far-reaching consequences and were of public

i nportance. State of Mharashtra filed a transfer petition
No. 685 of 1988 in this Court seeking transfer of the said
wit petition No. 1953 of 1987 to this Court. This Court, by
order dated 24.3.1988, ordered for transferring the said
petition to be heard along with Cvil Appeal Nos. 1222-24 of
1985 filed by State of Madhya Pradesh agai nst Full Bench

j udgrment of the Madhya Pradesh H gh Court which held the
Adhi niyamto be unconstitutional as they involved identica

i ssues of |egislative conpetence.

6. Sone other wit petitions were filed in the H gh Court
seeki ng decl aration that the 1986 Act, i.e., the Maharashtra
H gh Court (Hearing of Wit Petitions by Division Bench and
Abolition of Letters Patent Appeals] Act, 1986 (Act No. XVII
of 1986) is ultra vires the Constitution and null and void in
law. Transfer petition Nos. 685-88/89 were filed before this
Court seeking transfer of wit petitions to this Court. This
Court passed order withdrawing the wit petitions which

were pending in the Hi gh Court of Bonbay for being heard
along with Civil Appeal Nos. 1222-24/85 filed by State of
Madhya Pradesh. These transfer petitions were nunbered

as Transfer Case (C) Nos. 8-11/1989. The grounds raised in
the wit petitions to challenge the constitutional validity of
the 1986 Act are that the said Act is beyond the

conpetence of the State Legislature and is al so violative of
Article 14 of the Constitution of India; in the Statenent of
hj ects and Reasons, it is stated that the 1986 Act is on the
i nes of the Adhiniyam The Adhini yam had been decl ared
ultra vires and beyond the conpetence of the State

Legi slature by a Full Bench of Madhya Pradesh Hi gh Court in
the case of Bal krishna Das & Ors. Vs. Perfect Pottery
Conpany Ltd. Jabalpur & Os. ; the 1986 Act which

deals with the organi zation and general jurisdiction of Hi gh
Court is beyond the |egislative conpetence of the State
Legi sl ature having regard to Entries 77 and 78 of List I,
Entry 11-A of List Ill, Entry 95 of List I, Entry 65 of List III
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and Entry 46 of List IIl and the 1986 Act is arbitrary,

unr easonabl e and violative of Article 14 of the Constitution
of India. Further that a right of appeal is a substantial right
and one appeal on facts and |law is a necessary ingredi ent

of the systemof justice. Moreover, abolition of Letters
Pat ent Appeal s denies the litigants, on the original side of
the H gh Court, the benefit of appeals statutorily provided
for under various Central statues such as Contenpt of

Courts Act, the Conmpanies Act, the Arbitration Act, etc.

G vil Appeal Nos. 1222-24/85

7. These appeal s are filed by the State of Madhya
Pradesh questioning the validity and correctness of the

i mpugned judgnent dated 27.8.1984 passed by the Ful

Bench of the Madhya Pradesh H gh Court.

8. A conpany petition-No. 5/83 was filed by respondent
Nos. 4-17 under Sections 397-398 of the Conpani es Act,

1956. The Company Judge substantially dism ssed the said
Conpany Petition. However, the |earned Judge granted
relief under Section 398(1)(b) by directing proportionate
representation on the Board of Directors. Three Conpany
Appeal Nos. 4, 5 and 7 of 1983 were filed, aggrieved by the
order made in the conpany petition. |In view of the

provi sions of the Adhini yam abolishing Letters Patent
Appeal s in the High Court, respondent no. 2 filed S.L.P. (C
No. 16066/ 83 agai nst /the af orenmenti oned decisi on of the
Conpany Judge. Later, the said SLP was w thdrawn. The

Di vi sion Bench of the Hi gh Court referred the question of
mai ntai nability of appeals to Full Bench in view of the
provi si ons of Adhiyi yam abolishing Letters Patent Appeals.
Earlier, a Division Bench had upheld the validity of the
Adhi niyam The Full Bench of the Hi gh Court, by a mgjority
of 2:1 declared the Adhiniyamto be ultra vires the
Constitution by its judgment dated 27.8.1984. Hence, the
State of Madhya Pradesh is in appeal before this Court

chall enging the validity and correctness of the inpugned

j udgrment passed by the Full Bench of the H gh Court.

9. It may be stated here itself, in all these matters, the
princi pal question that arises for consideration relate to the
| egi sl ative conmpetence of the State |egislatures of

Mahar ashtra and Madhya Pradesh in passing the

enactments. Further, in Cvil Appeal No. 2452 of 1992, in
addition to challenging the constitutional validity of the
1987 Act, it is contended that even if the validity of the Act
is upheld for want of infrastructure and necessary facilities,
it cannot be brought into force unless the State

CGovernment satisfies that there are sufficient nunber of

court halls and other infrastructure nentioned including the
requi site nunber of judges available to discharge their
functions in the Cty Cvil Court.

10. The contention of M. T.R Andhyarujina, |earned
Seni or Counsel for the appellant in Civil Appeal No. 2452/92
and Transferred Case (C) Nos. 8-11/1989 was that the

1987 Act affected the "constitution and organi sation of the
H gh Court" by abolishing original civil jurisdiction of the
H gh Court and as such it was beyond the | egislative
conpetence of the State Legi sl ature because such a
legislation is within the exclusive | egislative conmpetence of
Parlianment under Entry 78 List | of Seventh Schedul e of the

Constitution. 1In his subm ssions on this point, he traced
the history of working of High Court and City Cvil Court and
Letters Patent jurisdiction of High Court. In support of his

subm ssions, he cited few decisions. Alternatively, he urged
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that even if the 1987 Act was intra-vires having regard to

l ack of infrastructure including requisite judges in Cty G vi
Court it was an arbitrary or unreasonabl e exercise of
statutory power vested in the Government to bring into
operation the 1987 Act and hence the CGovernnent

Notification dated 20.8.1991 bringing into operation the

1987 Act was illegal. He also added that the said
Notification was issued by the Government under pressure

for collateral and extraneous reasons only to appease a
section of agitating |lawers who went on hunger strike etc.

El aborating his subm ssion on point no. 1, he submtted

that it is only the Parlianent which has the exclusive

| egi sl ative conpetence under Entry 78 of List | to make a
law relating to "the constitution and organi zati on of the

H gh Courts". The State Legislature has, however, the
concurrent legislative powers to |legislate in respect of the
constitution and organi zation of all courts excepting the
Suprenme Court and the H gh Courts as per Entry 11-A of

List Ill; 'prior to 3.1.1977, the State had excl usive

| egi sl ati've conpetence to constitute and organi ze courts

ot her than the Suprene Court and the H gh Courts under

Entry 3 of List Il which was anended to transfer it to Entry
11-Ain List 11l by the Constitution 42nd Amendnent Act,

1976. According to the learned Senior Counsel, the genera
jurisdiction of a civil court as opposed to its specia
jurisdiction in respect of a particular subject matter rel ates
to the constitution of a court and flows fromthe very Act
constituting it. Thus, the general jurisdiction of the High
Court is the subject covered by Entry 78 of List | falling

wi thin the exclusive |egislative conmpetence of Parliament.

On the other hand, the general jurisdiction of a court other
than the Supreme Court and the High Court is a subject

that was under Entry 3 of List Il prior tothe Constitution
42nd Anendnent Act, 1976. He al so-contended that the

State Legislature has also the legislative conmpetence to

make | aws conferring special jurisdiction on courts or taking
away such special jurisdiction fromcourts in respect of
subjects in the Lists Il and Il by virtue of Entry 65 or Entry
46 respectively; this, however, is not general jurisdiction of
a court arising fromits constitution. He cited the decision
of State of Bonmbay vs. Narothandas Jethabhai & Anr-.

to show how the schenme relating to jurisdiction of court was
expl ai ned.

11. The | earned Seni or Counsel al so urged that
"constitution" of a court of |aw necessarily includes its
general jurisdiction. No court can be constituted wthout
jurisdiction; jurisdiction and constitution of ‘a court are

i nseparable; otherwise it would be an ineffective institution
in nane only; the ordinary dictionary nmeaning of the word
"constitution" of a court is sufficiently wide to include the
jurisdiction of a court. In conmon parlance also, if a court
is to be constituted, it rmust necessarily be constituted with
its heart and soul, nanely, its jurisdiction. Consequently, a
law in its true content and purport relating to the
jurisdiction of the High Court can only be nmade by
Parliament. The 1987 Act abolishes the general civi
jurisdiction of the High Court affecting its constitution
therefore, it was beyond the conpetence of the State
Legi sl ature inasmuch as the constitution and organi zati on of
the Hi gh Courts is vested in the Union Parlianent. The

| ear ned Seni or Counsel drew our attention to the scheme of
the constitution of courts under Govt. of India Act, 1935

and subnitted that the schenme under that Act relating to

the Constitution and organi zati on of the Hi gh Courts was
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different. The Provincial Legislature had the exclusive

| egi sl ative conpetence to nake law relating to the
constitution and organi zation of all courts except the
Federal Court (under Entry 2 of List Il of the Provincia
List). Consequently, the Provincial Legislature had the

| egi sl ative conpetence to constitute a court including a H gh
Court and to legislate in respect of its jurisdiction. This
being the position, this Court in Narothandas Jethabha
(supra) upheld the validity of the Act as validly nade under
Entry 1 List Il of the Govt. of India Act, 1935. He also drew
our attention to certain passages in the case of

Nar ot handas Jet habhai relating to word "constitution” of

a court. He stated that the words "constitution of court" as
expl ai ned i n Narothandas Jet habhai was followed in a
subsequent judgnment of this Court in Suprenme Court

Legal Aid Committee representing undertria

prisoners etc. vs. Union of India and others . Thus,
according to him Parlianment alone could nake | aw
abol i shing the general original civil jurisdiction of an

existing H-gh Court as it directly and substantially related to
its constitution which is a subject falling in exclusive
jurisdiction of Parlianment under Entry 78 of List | of the
Constitution. He took pains to explain as to the scope and
ambit of different Entries in three Lists touching the subject
in controversy and reason for the Constitution 42nd

Amendnent Act of 1976 in relation to Entry No. 3 of List Il
as amended and creating a new Entry 11-Ain List Il
According to himthe change was brought about deliberately
so that Parlianent al one should be given the power under

the schene of the Constitution to nake | egislation which
substantially affected the constitution and organi zati on of
the higher judiciary. According to him several other

provi sions of the Constitution also support this view For

i nstance, Article 230 read with Entry 79 of List | gives
Parliament the exclusive conmpetence to deal with

"extension of the jurisdiction of aH gh Court to and
exclusion of jurisdiction of a Hgh Court from in Union
Territory". He also referred to Articles 216, 217, 221, 222,
223 and 224 to show that the President of India and CGovt.

of India al one have powers in respect of the matters stated
in those Articles to secure a unified higher judiciary in
matters provided in these Articles.

12. Al t hough the 1987 Act on its face purports to state
that it is only enhancing the general jurisdiction of Bonbay
City Gvil Court, in effect it abolishes the ordinary origina
civil jurisdiction of the H gh Court of Bombay inentirety.
The Govt. of India has taken the same stand as the
appellant. In Geetika Panwar vs. Government of NCT

of Delhi & Ors. , the Full Bench of Del hi H gh Court has
taken the view which supports the case of the appellant.
Subsequently, accepting the position, Parlianment has made
alawin regard to H gh Court of Delhi. The |earned Senior
Counsel also submitted that the 1987 Act cannot be held to
be constitutionally valid even on the principle of pith and
substance of the |egislation.

13. On ground No. 2, the |earned Senior Counse
reiterated that for want of necessary infrastructure

i ncluding the requisite nunber of judges in the Gty Civi
Court, it was an arbitrary and unreasonabl e exercise of
statutory power vested in the Governnment to bring into
operation the 1987 Act by issuing the inpugned Notification
dated 20.8.1991. Facts and figures are also given in this
regard relating to nunber of civil suits pending as on
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31.12.2002 in the City Civil Court even at the existing limts
of pecuniary jurisdiction i.e. Rs. 50,000/-. According to him
the City Cvil Court has been unable to cope with the | oad of
its existing crimnal jurisdiction. The H gh Court also
specifically stated that 110 Judges were required for City
Cvil Court in addition to necessary infrastructure if the Act
is to be brought into force. |In the absence of infrastructure
and the required number of Judges, Civil Court can not cope
with the workload and it cannot be functional

14. The | earned Seni or Counsel on ground No. 3

submitted that because of the agitation by a section of

| awyers, the Notification dated 20.8.1991 was issued out of
pressure and other considerati ons which according to him

cannot be sustained. If it is allowed to stand, it will lead to
di fficulty and anomalous situation resulting in greater

hardship to the litigants and even adm nistration of justice
will suffer. Instead of a speedy disposal, the cases may be
pendi ng considerably for a long tine in City Cvil Court.

15. M. K.K. Singhvi, learned Seni or Counsel appearing for
Bonbay City Civil & Sessions Court Bar Association, nade
subm ssi ons supporting the inmpugned judgnent uphol di ng

the constitutional validity of 1987 Act.  According to him
Entry 77 in List | 'deals with the constitution, organization
jurisdiction and powers of the Suprene Court. Entry 78

deals with only constitution and organi zati on of the High
Courts and not with jurisdiction and powers of the H gh
Courts. Jurisdiction and powers of the Hi gh Courts are

dealt with as a separate topic, nanely, "admnistration of
justice" under Entry 11-A of the Concurrent List which was
originally in Entry 3 of the State List.” According to him the
general jurisdiction of the H gh Courts thus falls under
"adm ni stration of justice" covered by Entry 11-A in the
Concurrent List. He further submtted that Entry 95 of the
Union List, Entry 65 of the State List and Entry 46 of the
Concurrent List refer to special jurisdiction of courts with
respect to the matters contained in the respective Lists.
Entry 95 of List | deals with the power of the Parliament to
confer jurisdiction and power of all the courts except the
Supreme Court with respect to any of the matters in List |
Entry 65 of the List Il deals with the power of State

Legi slature to confer jurisdiction and powers of all the
courts excepting the Suprene Court with respect to the
matters contained in the State List. Simlarly Entry 46 in
the Concurrent List deals with the power and jurisdiction of
all the courts excepting the Supreme Court with respect to
all the matters contained in the Concurrent List. One of the
items in the Concurrent List is Gvil Procedure Code under
Entry 13.

16. According to himthe State Legislature has the power
and | egi sl ati ve conmpetence to confer general jurisdiction on
all the courts except the Supreme Court under Entry 11-A

in the Concurrent List under the caption "adm nistration of
justice". Thus, passing of the 1987 Act was within the
conpetence of the State Legislature. The State Legislature
was the sole repository of power to confer jurisdiction on al
the courts excepting the Supreme Court under Entry 3 of

the State List prior to Forty-second Arendnent Act, 1976

and thereafter both Parlianent as well as the State
Legi sl ature have power to confer general jurisdiction on al
the courts including the Hi gh Courts under Entry 11-A of

the Concurrent List. The |learned Counsel subnitted that

the subject relating to constitution and organi zati on of Hi gh




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 40

Courts does not include jurisdiction and powers of the High
Court; it is only with reference to establishnment or
constitution of the Hi gh Court having regard to Articles 2, 3
and 4 and other relevant Articles of the Constitution. He
added that the expression "admnistration of justice has a
wi de nmeani ng and includes admnistration of civil as well as
crimnal justice and is conplete and self-contained Entry.
The words ‘administration of justice are of widest

anplitude and are sufficient to confer upon the State
Legislature the right to regulate and provide for entire
machi nery connected with the adm nistration of justice in
the State. The State Legislature being an appropriate body
to legislate in respect of the adm nistration of justice and to
invest all courts within the State including the H gh Court
with general jurisdiction and powers in all matters \026 ci vi
and crimnal \026 it nust follow that it can invest the High
Court with such general jurisdiction and powers including
territorial and pecuniary jurisdiction and also to take away
such jurisdiction and powers fromthe H gh Court.

Conferring unlimted jurisdiction on civil court or taking
away the sanme fromthe Hi gh Court does not anount to

dealing with the constitution-and organi zati on of the High
Court. Under Entry 11-A List |11, State Legislature was
enpowered to confer jurisdiction and powers upon al

courts within the State including the H gh Court.

17. Entry 46 of the Concurrent List deals with the specia
jurisdiction in respect of the matters in List Ill. One of the
items in the said list at serial No. 13 is Civil Procedure Code
on the comrencenent of the Constitution. The 1987 Act

deals with the pecuniary jurisdiction of the courts as

envi saged by Sections 6 and 9 of the Cvil Procedure Code

and as such the State Legislature was conpetent to

| egi sl ate under Entry 13 of List 1I1. [In support of his
subm ssion, the | earned Counsel relied on a few deci sions.
18. M. U U Lalit, |learned senior counsel for the State of

Mahar ashtra, while supporting the i nmpugned judgnment
submitted that there is an anonaly created by, or
deficiency found in Section 3 of the 1986 Act inasnuch as
Section 3 of the said Act read with Section 9 -of 1987 Act
fails to make any provision for appeal against a decree or
order passed after the commencenent of the Act in any suit
or other proceedings pending in the H gh Court since before
the commencenent of the Act. He sought ten days tinme to
have instructions fromthe State of Maharashtra in this
regard. Thereafter, on the basis of the letter No. 37-PF
2131097 dated 17th Decenber, 2004 of Principal Secretary
& RL.A, State of Maharashtra, |.A No. 10 is filed seeking
perm ssion to place on record the said letter indicating the
willingness of the State of Maharashtra to take necessary
steps to nake | egislative anendnment to Section 3 of the
Maharashtra Act No. XVII of 1986, relevant portions of

whi ch read:

"Wth reference to the above subject, | have to

state that you are hereby given instructions to

nake a statement before the Hon' bl e Suprene

Court that the State of Maharashtra will take

necessary steps to make | egislative amendnent

to Section 3.1 of the Maharashtra Act No. XVII of

1986 (The Maharashtra H gh Court (Hearing of

Wit Petitions by Division Bench and Abolition of

Letters Patent Appeal) Act, 1986) to namke a

provi sion for appeal against the judgment, order

and decree passed on the appointed date by the

Hi gh Court and thereafter as may be indicated in
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the judgnent of the Suprene Court."

19. M. Mhan Parasaran, Additional Solicitor General
urged that being conscious of inportance of the institutions
of the Suprene Court and the Hi gh Courts the Constitution

did not confer any power on the State Legislature to
legislate or tinker with their jurisdiction; therefore, |aw
passed by the State Legislature concerning the jurisdiction
of the H gh Courts having w der ramfications affecting or
taking away other jurisdictions already vested in the High
Courts would be ultra vires of the State Legislature; the
powers in this regard lie only with the Parlianment; the
expression "adm nistration of justice' has to be so construed
so as to exclude the jurisdiction of the Supreme Court and
the High Courts fromits purview.

20. Dr. NNM Ghatate, learned senior counsel for the State
of Madhya Pradesh [Appellant in C. A No. 1222-1224/85]

made additional subm ssions supporting the constitutiona
validity of the Adhiniyam He contended that the view

taken by the Bombay Hi gh Court in upholding the
constitutional-validity of the 1987 Act is correct. Provisions
of the 1986 Act being similar to the Adhiniyam

constitutional validity of the Adhiniyam nmay be upheld and
the Full Bench judgnent of the Hi gh Court may be

reversed

21. We have carefully considered the rival contentions
advanced on behal f of the parties and Additional Solicitor
CGeneral .

22. The British Parliament passed the Indian H gh Courts

Act, 1861 enpowering 'Her Mjesty’ to erect and establish

a High Court of Judicature at Bonmbay by way of Letters

Patent (section 1). Section 9 of the Act provided that the

H gh Courts to be established under that Act shall have and
exercise inter alia, civil jurisdiction, original, appellate and
all such powers and authority for and - in relation to the

Admi ni stration of Justice as Her Majesty may by such

Letters Patent grant and direct subject to sone |lim'tations.

23. By virtue of the above said Act, a Letters Patent was
i ssued on 26/ 06/ 1862 establishing the Hi gh Court in the

Presi dency of Bombay. C ause 12 of the said Letters Patent
conferred ordinary original civil Jurisdiction on the High
Court. The Bonbay Hi gh Court has been exercising origina
jurisdiction within the linits of G eater Bonbay.

24. It is necessary to give certain background facts
relating to the Bonbay City Gvil Court Act, 1948 (for short
‘the 1948 Act’). 1948 Act was passed by the Provincia
Legi sl ature of Bombay on 10th May, 1948 with a viewto
"establishing an additional Civil Court for Greater Bonbay".
The said Act canme into force on 16th August, 1948. At

about same time the Bonbay Legislature al so passed the
Letters Patent (Amendnment) Act, 1948 (Act No. 41 of 1948)
amendi ng G ause 12 to exclude the original jurisdiction of
the H gh Court as regards cases which fall within the
jurisdiction of the small causes court and city civil courts.
The rel evant provisions of the 1948 Act are set out bel ow -
"1. (d) o

(2) It shall cone into force on such date

as the State CGovernnment may, by

notification in the official Gazette,

appoint in this behalf.
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3. The State Government may by notification
in the Oficial Gazette, establish for the Geater
Bonbay a court, to be called the Bonbay City

Cvil Court. Notwithstandi ng anythi ng contai ned
in any law, such court shall have jurisdiction to
receive, try and dispose of all suits and ot her
proceedi ngs of a civil nature not exceeding fifty
t housand rupees in value, and arising within the
Greater Bonbay, except suits or proceedings

whi ch are cogni zable -

(a) by the Hi gh Court as a Court of
Admiralty or Vice-Admralty or as a

Col onial Court of Admralty, or as a
Court having testamentary, intestate

or matrinonial Jurisdiction, or

(b) by the Hgh Court for the relief of
i nsol vent ‘debtors, or

(c) by the Hi gh Court under any specia
| aw other than the Letters Patent; or

(d) by the Smal ' Cause Court;

Provided that the State Governnent may, from

time to time, after consultation withthe Hi gh

Court, by a like notification extend the
jurisdiction of the Gty Court to any suits or
proceedi ngs whi ch are cogni zabl'e by the Hi gh

Court as a court having testanentary or

intestate jurisdiction or for the relief of insolvent

debt ors.
4. [ Power of State Government to enhance
jurisdiction of city court] del eted by Mah. 46 of
1977, S. 3]
XXX XXX XXX XXX
12. Not wi t hst andi ng anyt hi ng contained in any

| aw, the Hi gh Court shall not have jurisdiction to
try suits and proceedi ngs cogni zable by the City
Court;

Provi ded that the H gh Court may, for any
speci al reason, and at any stage renove for tria
by itself any suit or proceeding fromthe Cty
Court."

25. By Section 3 of Letters Patent (Anendnment) “Act),
1948, clause 12 of the Letters Patent was amended. The
amended portion reads: -

. the H gh Court shall not have such origina
jurisdiction in cases falling within the jurisdiction
of the Small Causes Court at Bonbay or the

Bonbay City Civil Court."

26. Under Section 4 of the 1948 Act, power was conferred
on the Provincial Governnment to enhance pecuniary

jurisdiction not exceeding Rs. 25,000/- by issuing
notification in that behalf. The validity of the 1948 Act was
guesti oned before the Bonmbay High Court in the case of

Mul chand Kundanmal Jagtiani vs. Raman Hiral a
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Shah . The Division Bench of the H gh Court upheld the
validity of the Act. Thereafter on 28.1.1950, the Provincia
CGovernment issued a notification under Section 4 of the

1948 Act enhancing the pecuniary jurisdiction of the city
civil court not exceeding Rs.25,000/-.

27. Exerci si ng power under Section 4 of 1948 Act,
Provi nci al Government of Bonbay issued notification No.
2346/ 50 whi ch reads: -

"I'n exerci se of the powers conferred by
Section 4 of the Bonbay City Civil Court
Act, 1948 (Act XL of 1948) the

CGovernment of Bonbay is pleased to invest
with effect fromand on'the date of this
notification, the City Cvil Court with
jurisdiction to receive, try and di spose of
suits and ot her proceedings of a civil nature
not exceedi ng twenty-five thousand rupees
in the value and arising within the G eater
Bonbay subj ect however to the exceptions
specified in Section 3 of the said Act."

28. The Division Bench of the Bombay Hi gh Court in

Nar ot handas Jet habhai & Anr. vs. A P. Phillips

decl ared the said aforesaid notification issued under Section
4 as ultra vires the Provincial Legislature.  This Court in
appeal in State of Bonmbay vs. Narothamdas Jet habha

& Anr2 upset the judgnent of the Division Bench of the

Bonbay Hi gh Court and upheld the validity of the

notification enhancing the jurisdiction to Rs. 25,000/ -
rejecting the contention that 1948 Act itself was ultra vires
the Provincial Legislature by reason of it being an
encroachment upon the field of |egislation reserved for the
Centre under the Govt. of India Act, 1935. Mharashtra

Cvil Court (Enhancenent of Pecuniary Jurisdiction and
Amendnent) Act, 1977 (Act No. XLIV of 1977) was passed
whereby the jurisdiction of the city civil court was enhanced
fromRs. 25,000/- to Rs. 50,000/-.  The same was not
chal | enged. The 1987 Act was enacted whereby unlimnited
pecuni ary jurisdiction came to be conferred upon the city
civil court and the State Governnment was enpowered to

issue a notification for inplenmentation of the said Act. The
H gh Court of Bonbay dismissed the wit petition No.

738/ 92 filed by the present appellant in C.A No. 2452/92
havi ng regard to various aspects and in particular relying on
the decision of this Court in Narothandas (supra): It nmay

be noted that the validity of 1948 Act was upheld by the

Di vi sion Bench of the Hi gh Court of Bonbay as early as in
1949. Notification issued enhancing the pecuniary
jurisdiction of the city civil court fromRs. 10,000/- to Rs.
25,000/ - was upheld by this Court reversing the judgnent

of Bombay Hi gh Court in Narothamhas. Further, by Act

No. XLIV of 1977, the pecuniary jurisdiction of the city civi
court was enhanced from Rs. 25,000/- to Rs. 50,000/-, the
validity of which was not challenged. Thus, fromtine to
time, the pecuniary jurisdiction of city civil court was
enhanced. Such enhancenent of jurisdiction was either
chal | enged unsuccessfully or not challenged. In particular
it my be kept in mnd that the very contention which is
sought to be advanced now had been advanced before this

Court in Narothandas which was rejected. On earlier

occasi ons enhancenent of pecuniary jurisdiction of city civi
court was upheld. By the 1987 Act the pecuniary

jurisdiction of city civil court was further enhanced from
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Rs. 50,000/- to unlimted value. The Hi gh Court of Bonbay

was established in 1862 in the Presidency Town of Bonbay

having civil as well as crimnal jurisdiction under the Letters
Patent. |n 1948, the criminal jurisdiction of the Hi gh Court
was taken away and vested in the Sessions Court. The

Bonbay Hi gh Court was having original pecuniary

jurisdiction above Rs. 50,000/- till 1987 Act cane into

force. The High Court will continue to have even after

i mpl ement ati on of 1987 Act the original jurisdiction in
Admiralty, Testanentary, |nsolvency and Conpany

jurisdiction apart fromits wit jurisdiction under Article 226
and 227 of the Constitution.

29. In the State of Maharashtra as far as lower judiciary is
concerned, the original civil jurisdiction is vested in (a) G vi
Judge, Junior Division and(b) Cvil Judge, Senior Division

G vil Judges, Senior Division, are appointed for al npst al

the towns and the cities in Maharashtra State excludi ng

Greater Bonbay. They have unlimted jurisdiction. The

Cvil Judges, Junior Division, have got pecuniary jurisdiction
upto Rs. 25,000/-. The District Courts are having appellate
jurisdiction upto Rs. 50,000/- and beyond Rs. 50, 000/-, an
appeal is provided tothe Hgh Court. G vil Judges, Senior
Division, in cities like Thane, Pune, Nagpur, Nasik

Aur angabad etc. are having unlimted pecuniary

jurisdiction. Only the city civil court which has been
established for Greater Bonbay was having limted

jurisdiction upto Rs. 50,000/- and under the 1987 Act, the

di sparity has been renoved by conferring unlimnted
jurisdiction on city civil court like its counterparts in other
cities and towns. Simlarly, the jurisdiction of the Snal
Causes Court is enhanced from Rs. 10, 000/- to Rs.

25,000/- like Givil Judge, Junior Divison in other cities.

1987 Act is prospective. Therefore, all the suits filed prior
to the inplementation of it shall continue to remain wth

H gh Court.

30. By the Maharashtra Act 46 of 1977, the jurisdiction of
the City Cvil Court was raised to Rs. 50,000/- in value
arising within Greater Bonbay. By 1987 Act, Section 3 of

the Bonbay City Civil Court Act, 1948 was amended

del eting the words "not exceeding Rs. 50,000/- in val ue.”

As a result of the sane, the City GCvil Court could exercise
unlimted pecuniary jurisdiction. Al though 1987 Act was
passed in 1987, the State Government did not issue
notification to enforce it till August 20, 1991 appointing the
1st May, 1992 to be the date on which the provisions of the
1987 Act shall come into force. By virtue of the said
notification, all suits and other proceedings of civil nature
arising within the Greater Bonbay subject to exceptions
contained in Section 3 were required to be filed inthe Cty
Cvil Court at Bonbay. This resulted in the position that
suits and other civil proceedings of civil nature filed in the
H gh Court under Cl ause 12 of the Letters Patent woul d not

be received and tried on the ordinary original civi
jurisdiction of the High Court. |In the Transferred Cases (O
8-11/89, constitutional validity of 1986 Act i.e.

"Maharashtra H gh Court (Hearing of Wit Petitions by

Di vi sion Bench and Abolition of Letters Patent Appeals) Act,
1986 was chal | enged as bei ng beyond the conpetence of

the State Legislature and also violative of Article 19 of the
Constitution of India. In the Statenent of Objects and
Reasons to this Act, it is clearly stated that the Act is
the lines of Madhya Pradesh Uchaha Nayal aya (Letters

Pat ent Appeal s Samapti) Adhi niyam 1981". Under cl ause

on
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15, except in certain cases specified in the said clause,
appeals lie fromjudgnment of a Single Judge to a Division
Bench of the High Court. By the Notification dated 27th
May, 1987, 1st July, 1987 was notified as appoi nted day
fromwhich the 1986 Act would cone into force. 1986 Act
was enacted considering it expedient to provide for hearing
of wit petitions by D vision Bench and for abolition of
Letters Patent Appeals in the High Court of Judicature at
Bonbay. Section 3 of the 1986 Act reads: -

" 3. (1) Notwi t hstandi ng anyt hi ng
contained in the Letters Patent for the High
Court of Judicature at Bonbay, dated the
28t h Decenber, 1865 and in any ot her

i nstrument having the force of law or in

any other law for the time being in force,
no appeal, arising froma suit or other
proceedi ng (including the applications
referred to in Section 2) instituted or
comenced, whet her before or after the
comencement _of this Act, shall 1ie to the
H gh Court froma judgnent, decree or

order of a single Judge of the H gh Court
made on or after the conmmencenent of

this Act, whether in the exercise of the
original or appellate jurisdiction of the High
Court.

(2) Not wi t hst andi ng anyt hi ng

contai ned in sub-section (1), all such
appeal s pendi ng before the High Court, on
the date i medi ately precedi ng the date of
comencement of this Act, shall be
continued and di sposed of by that Court, as
if this Act had not been passed.”

31. By virtue of Section 3, appeals fromorders of Single
Judge to Division Bench fromoriginal or appellate
jurisdiction were abolished. |In this regard, the contentions

advanced on behal f of the petitioners were that the

provisions of the Act are arbitrary and violative of Article 14
of the Constitution; provisions contained in 1986 Act are
beyond the | egislative conpetence of the State Legislature;

that a right of appeal is a substantive right and one appea

on facts of law is a necessary ingredient of a systemof
justice; one appeal is provided in various State or Centra
enactments; in case even one appeal is not provided, it

woul d result in serious consequences |eading to

unr easonabl e deni al of justice.

32. Per contra, the | earned counsel for the respondents
urged that right of appeal is not a substantive right; nerely
because appeal is not provided, an enactnment otherw se

havi ng | egi sl ati ve conpet ence cannot be rendered invalid;
right of appeal is a statutory right which may or may not be
provided by a statute. |In other words, it is not a
constitutional right.

33. Para 4 of the Statement of (bjects and Reasons of
1987 Act reads: -

"4, After having sufficient experience
of the working of the various Courts in the
State and having regard to the increase in
the value of property, and in the trading
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and comercial activities, in all urban
areas, Government considers that the
adnmi ni stration of justice in Greater Bonbay
as well as in the nofussil should now follow
a uniformpattern. There appears no

reason why every litigant in Geater

Bonbay, whose suit or other proceeding is
above a certain pecuniary limt, should be
nmade to go to the H gh Court in the first

i nstance. The Hi gh Court, as in nost other
States in India, should ordinarily be a Court
of Appeal, and the time of its highly paid
and speci alized Judges shoul d not be
consuned in hearing original cases, sone

of which may be of a snall val ue conpared
with the enornous increase-in the val ue of
property or may be-of an uni nportant

nature.”

34. I'n the Statenent of (bjects and Reasons of 1986 Act,
inter alia it is stated thus:-

"2, L. The second part is really in
the nature of an exception to the first,

i nasmuch as it provides, by way of

rel axati on, appeals under the above cl ause
even in cases of Second Appeals, provided
the Judge concerned decl ares or certifies
that the case is fit one for appeal. The
appeal provided by way of exception in the
second part of the clause has now been
barred by section 100-A inserted in the

Code of Civil Procedure, 1908, by Centra

Act 104 of 1976 and there is as such no
further right of appeal against the decision
of a single Judge in Second Appeal with
certificate of fitness. But in.view of
nounting arrears in the H gh Court, to

di scourage further litigation in the sane
Court and to give finality to the decision of
the H gh Court, even though given by a
single Judge, it is necessary to abolish
appeals in the sane Court from judgnents

or orders of a single Judge, whether
exercising original or appellate jurisdiction,
on the lines of the Madhya Pradesh Uchcha
Nyayal aya (Letters Patent Appeal s

Samapti) Adhiniyam 1981 (MP. XXl X of

1981) enacted in Madhya Pradesh".

35. In relation to Entry in List | relating to-constitution
and organi zati on of Suprene Court and H gh Courts, Dr.
B. R Anmbedkar in the Constitutional Debate stated thus:-

"I do not wish to interrupt the debate, but |
woul d Iike to point out that we have

al ready passed Articles 295A 193, 197,

201 and 207 which deal with the

constitution of the H gh Courts. Under
those articles, except for pecuniary
jurisdiction, the whole of the High Courts
are placed, so far as their constitution
organi zation and territorial jurisdiction are
concerned, in the Centre. It seens to ne,
therefore, that this amendment is out of
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order."
(enphasi s suppli ed)

36. In considering the | egislative conmpetence of
Maharashtra State in enacting the 1987 Act and 1986 Act
primarily we have to ook to the relevant entries in the
Seventh Schedul e of the Constitution of India.

List I V026 Union List

"77. Constitution, organization, jurisdiction

and powers of the Suprene Court

(including contenpt of such Court), and the

fees taken therein; persons entitled to

practice before the Suprene Court.

78. Constitution and Organi sation

(including vacations) of the H gh Courts

except provisions as to officers and

servants of Hi gh Courts; persons entitled to
practice before the H gh Courts.

79. Extensi on of the jurisdiction of a

H gh Court to, and exclusion of the

jurisdiction of a H gh Court from any union
territory."

" 95. Jurisdiction and powers of al

courts, except the Suprene Court, wth

respect to any of the matters in this List;
admiralty jurisdiction."

List Il \026 State List

"3. Admi ni stration of justice,
Constitution and organi zation of all courts,
except the Supreme Court and Hi gh

Courts" (prior to 3.1.1977.)

" 65. Jurisdiction and powers of al
courts, except the Suprene Court, wth
respect to any of the matters in this list."

List 11l \026 (Concurrent List)

"11A. Admi ni stration of justice;
constitution and organi zation of all courts,
except the Supreme Court and the Hi gh
Courts."

"13. Cvil Procedure, including al
matters included in the Code of Civi
Procedure at the comrencenent of this
Constitution, limtation and arbitration."”

"46. Jurisdiction and powers of al
courts, except the Suprene Court, with
respect to any of the matters in this List."

37. As is clear fromthe Entries extracted above, Entry 77

in List | deals with the constitution, organization
jurisdiction and powers of the Suprene Court. Entry 78
relates to only constitution and organi zation of the Hi gh

Courts and not with the jurisdiction and powers of the High
Courts unlike in Entry 77 dealing with the jurisdiction and

powers of Suprene Court in addition to constitution and
organi zation. Jurisdiction and powers of H gh Court are
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dealt with as a separate topic under Entry 11A of List II1I,

which was in Entry 3 of List Il prior to 42nd Constitution
Amendnent Act. The general jurisdiction of the Hi gh Courts
falls in "administration of justice', i.e., under Entry 11A in

the Concurrent List. Entry 95 of the Union List, Entry 65 of
the State List and Entry 46 of the Concurrent List refer to
special jurisdictions of the courts relating to the matters
contained in the respective lists. Entry 95 deals with the
power of Parlianent to confer jurisdiction and powers of al

the courts except the Suprenme Court with respect to any of

the matters in List I. Simlarly, Entry 65 of the List Il deals
with the power of State Legislature to confer jurisdiction

and powers on all the courts except the Suprene Court with
respect to the matters contained in the said list. Entry 46
in the Concurrent List refers to the power and jurisdiction of
all the courts except the Supreme Court with respect to al

the matters contained inthe Concurrent List. It may be

noted here that one of the itenms in the Concurrent List is
Cvil Procedure Code under Entry 13.

38. I'n our view, the State Legislature has power to confer
general jurisdiction on all the courts except the Suprene
Court under Entry 11A in the Concurrent List falling within
the meaning of "adm nistration of justice’. Hence, the 1987
Act is within the conpetence of the State Legislature in the
light of the discussion and reasons to follow.

39. The State Legislature was the sol e repository of power
to confer jurisdiction on all the courts except the Suprene
Court and Hi gh Court under Entry 3 of the State List prior to
Forty-second Amendnent) of 1976 and thereafter the

Parliament as well as the State Legi sl atures have power to
confer general jurisdiction onall the courts including the

H gh Courts under Entry 11A of the Concurrent List. " Entry

46 of the Concurrent List deals with the special jurisdiction
in respect of the matters in the Concurrent List. One of the
matters in the Concurrent List is the Cvil Procedure Code.

The conbi ned reading of Entry 11A, Entry 13 and Entry 46

of the Concurrent List nmakes the position clear that the

1987 Act is not beyond the |egislative conpetence of the

State Legislature when it deals with pecuniary jurisdiction of
civil courts.

40. From careful reading of Entries 77 and 78 of the Union
List it is clear that Entry 77 not only deals with the
"constitution’ and 'organisation’ but also with 'jurisdiction
and powers’ in respect of Supreme Court falling within the
exclusive domain of the Parliament. Entry 11A in the
Concurrent List deals with the 'administration of justice’
all the courts and the ‘constitution and organi zation’ of a
courts, except the Supreme Court and the Hi gh Courts.

Thus, it is clear that the Parliament is the sole repository of
powers as far as the ’'constitution’, 'organisation’
"jurisdiction' and 'powers’ of the Suprenme Court is

concerned. Conscious om ssions of the words ’jurisdiction
and 'powers’ in Entry 78, looking to the said words included
in Entry 77, it is clear that the "jurisdiction and ' power’ of
the High Courts are dealt with as a separate topic under the
caption 'administration of justice wunder Entry 11A of the
Concurrent List. The exclusion of 'jurisdiction and ' powers’
fromEntry 78 appears to be neaningful and intended to

serve a definite purpose in relation to bifurcation or division
of legislative powers relating to confernment of genera
jurisdiction of H gh Courts.

41. Entries 77 and 78 of the Union List deal with
‘constituion’ and ’'organisation’ of the Supreme Court and

the Hi gh Courts because after conming into force of the
Constitution, the Suprene Court was required to be set up

n
I
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and so also the High Courts were required to be established
and/ or reconstituted. The expressions ’'constitution’ and
"organi sation' of the High Courts in Entry 78 are referable to
Articles 2, 3 and 4 of the Constitution. Article 2 enpowers
the Parliament to admit into the Union or establish new
States, Article 3 deals with the formati on of new States and
alterations of areas, boundaries or nanes of the existing
States and Article 4 provides that |aws made under Articles

2 and 3 may provide for amendnent of the First and Fourth
Schedul es and suppl enental , incidental and consequentia
matters. The words 'constitution’ and 'organi sation’ have
their own nmeani ng as against expressions ’'jurisdiction and
"powers’, but in the schenme of the Constitution the subject
"constitution' and 'organi sation’ of Supreme Court and Hi gh
Courts rests with the Union.

42. The general jurisdiction of the High Courts is dealt
with in Entry 11A under caption 'adm nistration of justice’
whi ch has a wi de neaning and includes adm ni stration of

civil as well as crimnal justice. The expression
"adm ni stration of justice’ has been used wi thout any
qualification-or limtation wi de enough to include the
"powers’ and 'jurisdiction” of all the courts except the
Supreme Court. The semcolon (;) after the words
"admi ni stration of justice in Entry 11A has significance and
nmeani ng. The other words in the sane Entry after

"adm nistration of justice’' only speak in relation to
"constitution” and ’organisation’ of all the courts except the
Supreme Court and High Courts. It follows that under

Entry 11A State Legislature has no power to constitute and
organi ze Supreme Court and High Courts. It is an accepted
principle of construction of a constitution that everything
necessary for the exercise of powers is included in the grant
of power. The State Legislature being an appropriate body

to legislate in respect of "administration of justice' and to
invest all courts within the State including the H gh Court
with general jurisdiction and powers in all matters, civil and
crimnal, it nust followthat it can invest the H gh Court
with such general jurisdiction and powers including the
territorial and pecuniary jurisdiction and also to take away
such jurisdiction and powers fromthe Hi gh Court except

those, which are specifically conferred under the
Constitution on the H gh Courts. It is not possible to say
that investing the city civil court with unlimted jurisdiction
taking away the sane fromthe H gh Court anbunts to

dealing with 'constitution’ and 'organi sation’ of the High
Court. Under Entry 11A of List Ill the State Legislature is
enpowered to constitute and organize city civil court and
whil e constituting such court the State Legislature is also
enpowered to confer jurisdiction and powers upon such

courts inasmuch as "admnistration of justice' of all the
courts including the High Court is covered by Entry 11A of
List Ill, so long as Parlianent does not enact |aw in that
regard under Entry 11-A. Entry 46 of the Concurrent List
speaks of the special jurisdiction in respect of the natters
inList Ill. Entry 13 in List Ill is '...Code of Civil Procedure
at the comencenent of the Constitution...’. FromEntry

13 it follows that in respect of the matters included in the
Code of Civil Procedure and generally in the matter of civi
procedure the Parliament or the State Legislature, as
provided by Article 246(2) of the Constitution, acquire the
concurrent |egislative conpetence. The 1987 Act deals with
pecuniary jurisdiction of the courts as envisaged in the

Code of Civil Procedure and as such the State Legislature

was conpetent to | egislate under Entry 13 of List Il for
enacting 1987 Act.
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43. This view gets support fromthe various decisions in
which entries in Lists I, Il and IIl are interpreted touching
the question as to the |egislative conpetence of a State.

44. The contention of the | earned counsel for the appellant

is that the words "constitution and organi sati on of the High
Courts" used in Entry 78 of List | are w de enough to take
within its anbit, not only the constitution and organi zation
but, also the "general jurisdiction" of the H gh Courts. In
contrast, it is contended that Entry 95 in List | pertains to
the legislative power of Parlianment to invest specia
jurisdiction in all courts, except the Suprene Court, with
respect to any of the matters enunmerated in List I.
Correspondingly, Entry 46 of the Concurrent List vests

power in Parlianent as well as the State legislature to
confer special jurisdiction and powers on all courts, except
the Supreme Court, with respect to any of the matters in
List Ill. Simlarly, Entry 65 of List Il enables the State
| egi sl ature to confer jurisdiction and powers on all courts,
except 'the Suprene Court, with respect to any of the
matters.in List 1.

45. Strong reliance is placed on certain observations of
this Court in State of Bombay v. Narothandas
Jet habhai & Anr. (supra), which dealt with the

interpretation of Entries 1 & 2 of List Il (Provincial List) of
the CGovernnment of India Act, 1935. Entry 1 of List Il read:

"\ 005.the adm nistration of justice; constitution and

organi zation of all courts except the Federal Court\005.". Entry

2 of List Il read: "Jurisdictionand powers of all courts

except the Federal Court, with respect to any of the matters

in this List\005.". The contention urged before this Court was

that the words "admi nistration of justice and constitution
and organi zati on of courts" occurringin Entry 1 of ‘the
Provi nci al List should be read as exclusive of any matter
relating to jurisdiction of courts. Rejecting the argunents,
the Court observed: -

"It is to be noted that the right to set up

courts and to provide for the whol e

machi nery of administration of justice has

been given exclusively to the Provincial

Legi sl ature. Under Section 101 of the

North Anmerica Act, the Parlianment of

Canada has a reserve of power to create

additional courts for better adm nistration

of the laws of Canada but the Indian

Constitution Act of 1935 does not give any

such power to the Central Legislature.

Courts are to be established by the

Provincial Legislature alone. The word

"court’ certainly neans a place where

justice is judicially adm nistered. The

appoi nt nent of Judges and officers or the

nere setting apart of a place where the

Judges are to neet, are not sufficient to

constitute a court. A court cannot

admi ni ster justice unless it is vested with

jurisdiction to deci de cases and "the

constitution of a court necessarily includes

its jurisdiction." (vide Cenent’s Canadi an

Constitution, 3rd Edn., p. 527)." (Per

Mukherj ea, J.)

It was al so observed: -
"Entry 1 of List Il of the Governnent of
I ndia Act, 1935 uses the expressions
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"adm ni stration of justice and constitution

of all courts"” in a perfectly general nanner.
No particular subject is specified to which
the administration of justice might relate or
for which a court mght be constituted. It

can, therefore, be legitimately interpreted

to refer to a general jurisdiction to decide
cases not limted to any particul ar

subj ect\ 005\ 005. The di stinction between genera
and particular jurisdiction has al ways been
recogni zed in the legislative practice of this
country prior to the passing of the
Constitution Act of 1935 and al so after

that." (Per Mikherjea,J.)

46. It was al so observed that "the contents of genera
jurisdiction are always indeterm nate and are not

susceptible of any specific enuneration." The words

"adm nistration of justice" and "constitution and

organi zation of courts" occurring in entry 1 of the Provincia
Li st were construed in a restricted sense so as to exclude

the scope of "jurisdiction and powers of courts" dealt with
specifically in entry 2. (Per Patanjali Sastri, J.). Taking
notice of the fact that on the date when the Governnent of
India Act, 1935 was passed, there were in existence in the

di fferent Provinces a |arge nunber of courts of |aw and the
admi ni stration of justice throughout the Provinces was in

the hands of these provincial courts, that the civil courts in
the Province used to try all suits and proceedi ngs of a civi
nature which were triable under the Cvil Procedure Code,

and the crimnal courts used to try all crimnal cases triable
under the Code of Criminal Procedure, it was pointed out

that the jurisdiction and power of the courts were not
confined to cases in regard to the subjects stated in List |1,
nor were they debarred fromdealing with cases relating to

matters which had been assigned to List |I. The jurisdiction
of the courts depended in civil cases on a "cause of action"
giving rise to acivil liability, and in crimnal cases on the

provisions nmade in the Code of Crimnal Procedure as to
the venue of the trial and other relevant matters. Fazal Ali
J. observed: -

"It seens to me that the Governnent of

India Act, 1935, did not contenplate any

drastic change in the existing system of

admi ni stration of justice, but what it

contenpl ated was that that system should

continue subject to future legislation by the

proper Legislature, Central or Provincial

barring the jurisdiction of courts or

conferring jurisdiction or power on specia

courts with regard to the matters included

in the appropriate Legislative Lists, should

there be any occasion for such speci al

| egi slation.”

He further observed:

"in ny opinion, there is nothing in the Act

of 1935 to show that there was any

intention on the part of its framers to affect
the machinery so drastically as to confine it
to the admi nistration of a mere partial or
truncated kind of justice relating only to
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matters specified in List I1."

47. The | earned counsel for the appellant, however,
attenpts to distinguish this judgnent by pointing out that
when the CGovernment of India Act, 1935 was passed, the

schene of distribution of legislative powers relating to the
constitution and organi zati on of the Hi gh Courts was
exclusively left with the Provincial Legislature. The
Provincial Legislature was fully enpowered to nmake | aws
relating to the "constitution and organi zation of all courts
except the Federal Court" (vide Entry 1 of the Provincia
List). 1In view of this position, the Bombay Provincia
Legi sl ature was held to have | egislative conmpetence to

enact the Bonbay City Cvil Court Act of 1948 which
incidentally trenched upon the jurisdiction of the High
Court, and it was essentially an exercise of power within the
conpetence of the Provincial Legislature relatable to Entry 1
of List Il of the Governnment of [India Act, 1935.

48. I't i's not possible to accept that Narothandas

Jet habai (supra) |ays down that the words "constitution

and organi zati on of courts" necessarily mean, throughout

the Constitution, a situation where the appropriate

| egi slature which is enpowered to constitute and organi ze a
court is necessarily invested with "general jurisdiction", as
cont ended.

49. The judgnment of the |earned Single Judge of the

Cal cutta Hi gh Court in Amarendra Nath Roy Chowdhury

v. Bi kash Chandra Ghose and Anr. -, on which reliance

was pl aced before this Court, has put the matter in proper
perspective. This was also a case where the petitioner
before the H gh Court of Calcutta challenged the validity of
the City Cvil Court Act, being West Bengal Act XXl of 1953,
on the ground of |egislative conmpetence. 1t was urged
before the court that, while under the Government of |ndia
Act, 1935, the constitution and organization of a H gh Court
as also its powers were Provincial subjects, under the
Constitution these subjects were expressly taken away from
the |l egislative conpetence of the State Legislature and
were made Uni on subjects. Thus, it was contended that the
State Legi sl ature had no conpetence to make any | aw
touchi ng upon the constitution and organi zation of the high
court, which necessarily included the "general jurisdiction”
of the high court. The judgnment of this Court in

Nar ot handas Jet habai (supra) was also cited by the
petitioner. After carefully considering the observations of al
the | earned Judges who conprised the Bench in

Nar ot handas Jet habai, and after considering the speech

made by Dr. B.R Anbedkar on the floor of the Constituent
Assenbly, the | earned Single Judge summari zed the

resultant |egal position thus, in our opinion correctly, in
Par agraph 24:

"24. In nmy opinion the present position

may be summarized as foll ows: -

(1) The 'constitution and organi zation
jurisdiction and powers’ of the Suprene
Court, are Union subjects,

(2) VWile ’"jurisdiction and powers’ of the
Suprenme Court have been expressly
included in Entry 77 of List |, these words

have been deliberately left out in Entry 78
of the sanme List, in respect of the High
Courts. This omission is not supplied by
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Entry 95 because that Entry only enabl es
jurisdiction and powers to be given in
respect of the matters enunerated in List I.
To speak of ’jurisdiction and powers’ of the
Hi gh Courts in respect of 'constitution and
organi zation’ of the H gh Courts would be
nmeani nel ess.

(3) If nothing else was to be found
relating to the subject, in any other part of
the Constitution, then it m ght have been
necessary to inply that it was the intention
of the framers of the Constitution to include
the concept of ’'jurisdiction and powers’
within the phrase ’'constitution and

organi sation’ of the H gh Courts in Entry

78. In that event, the result would be that
if a Hgh Court was constituted or

organi zed by a Parlianentary Statute, it
woul d aut'omatically be vested with genera
jurisdiction to adm nisterjustice.

(4) Thi s construction, however, is not
perm ssi bl e because it is in conflict with
Entry 3 in List Il /or Entry 3 read with Entry
65. It is only the State Legislature that can
vest a High Court with general jurisdiction

to adm nister justice.

(5) VWiile it is controversial as to

whet her Entry 78 in List | includes
"jurisdiction and powers’ of the Hi gh Court,
it is clear that under Entry 3 of List Il or

Entry 3 read with Entry 65, 'adm nistration

of justice’ is a State subject and the
"jurisdiction and powers’ of all Courts in the
State including the H gh Court in respect of
adm ni stration of justice, which nust

i ncl ude general jurisdiction, is a State

subj ect .

(6) This construction does give rise to

a curious result, nanely, that Parlianment is
gi ven under Entry 78 a power to set up a

H gh Court but not to vest it with
jurisdiction excepting in alimted way

under Entry 95. Odinarily, and in so far as
| egi slative practice is concerned, this state
of things should not happen, but it has in
fact happened under our Constitution

(7) But the evil effects inherent in such
an unusual provision in the Constitution is
mtigated by the fact that: (a) for the nost
part, the ’'constitution and organi sation’ of
the H gh Courts have al ready been

provided for in the body of the
Constitution, and (b) in the case of the
formati on of new States or reorgani zation

of existing States, there is anple power
under Art. 4 of the Constitution to clothe
Parlianment with the power to invest High
Courts with the necessary 'jurisdiction and
powers’ of every description.
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(8) The State Legislature being the
appropriate body to legislate in respect of
"admi ni stration of justice', and to invest al
Courts within the State including the High
Court, with general jurisdiction and powers
inall matters civil and crimnal, it nust
follow that it can invest a High Court with
general jurisdiction and powers (including
territorial and pecuniary jurisdiction), and
al so take away such jurisdiction and

powers fromthe H gh Court.

(9) So far as the Calcutta City Cvi
Court is concerned, there can be no
guestion that the State Legislature is
conpetent to constitute such a Court and
vest it with general jurisdiction, since that
cones specifically and plainly within the
scope of Entry No.3 or Entry No.3 read with
Entry 65 inList 11. The question is as to
whet her it canat the sane tine take away
any part of the jurisdiction and powers of
the Hi gh Court.

(10) It has been argued that the setting
up of the City Cvil Court, with a specified
jurisdiction, and the taking away of the
same jurisdiction fromthe H gh Court, was
not hi ng nore or | ess than doi ng sonething
whi ch affected the ’constitutionand

organi sation’ of the H gh Court. This again
depends on the answer to the question as

to whether the words 'constitution and
organi zation’ necessarily include the
concept of 'jurisdiction and powers’
nmeani ng t hereby, general jurisdiction and
powers relating to the adm nistration of
justice. So far as these words are used in
Entry 78 of List |, the answer nust clearly
be in the negative. The constitution and
organi zati on of Hi gh Courts has been made

a Central subject in this Iimted sense
because:

(a) It was necessary to have uniformty

in the organization of all H gh Courts and
this could only be effected by

Par | i ament .

(b) The Constitution provides for
extension of the jurisdiction of a Hi gh
Court beyond the State where it has its
principal seat and also for a comon

Hi gh Court in tw States or two States
and a Union territory. This can only be
effected by Parlianment. But beyond this,
no necessity was felt of granting to
Parliament the power to invest High
Courts with general jurisdiction for the
adm ni stration of justice, which was a
provi nci al subject before and continues
to be a State subject.

(112) It follows that the taking away of
some of the general jurisdiction and powers
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of the H gh Court and vesting the same in
the Gty Cvil Court would not necessarily
nmean that the State Legislature was doing
anyt hi ng which could be said to be an

i nfringement of Entry 78 in List I. It was
doi ng what it had power to do under Entry
3, or under Entry 3 read with Entry 65, of
List.II."

50. Qur attention was drawn by the | earned counsel for
the appellant to Page 774 of the Constituent Assenbly
Debates and also to sonme other parts of the speech made

by Dr. B.R Anbedkar and Shri Alladi Krishnaswam Ayyar
during the debates in the Constituent Assenbly, when Entry
52 of the Draft Constitution was bei ng debated upon. He

drew our attention to the passage "\005. the only matter that
is left to the Provincial Legislatures is to fix jurisdiction of
the Hi gh Courts in a pecuniary way or with regard to the
subject matter. The rest of the High Court is placed, within
the jurisdiction of the Centre. Chviously when considering
entries in the Union List which are neant to give conplete
power to the Centre, we were bound to make good this

l acuna and to bring in the H gh Courts which, as | said, by
virtue of these articles excepting for two cases have been
conpletely placed within the purview of the Parlianent."

51. In our view, the portion of the speech of Dr. B.R
Ambedkar on the fl oor of the Constituent Assenbly referred

to on Page 543 of the Calcutta Hgh Court’s judgment is

nore appropriate one which, ineffect, throws I|ight on the

i ssue. Thus, the only purpose of the anmendment was to

bring uniformty as far as the 'constitution and organi zation
of the H gh Courts’ in the different States were concerned.
Particularly taking notice of the fact that the H gh Courts in
di fferent Provinces had been functioning for several years
and there was no consistency in their established practices,
it was proposed to bring all the High Courts in the States
under the jurisdiction of Parlianment so that there 'was sone
uniformty in the organization of the different H gh Courts in
India. As the judgnent of the Calcutta Hi gh Court correctly
points out, Entry 3 (prior to 3.1.1977) (or Entry 11A after
3.1.1977) read with Entry 65 of List Il ("admmnistration of
justice") is a State subject and the jurisdiction and powers
of all courts in the State, including the H gh Courts, in
respect of adnministration of justice, which nust include
"general jurisdiction" is a State subject.

52. It is true that the Calcutta H gh Court noticed the
curious result that followed fromthe Constitutional entries
as were available at the material time. It noticed that while
under Entry 78 of List I, Parlianment was given power to set
up the High Courts, but did not have power to invest them
with general jurisdiction, but had power to invest themwth
special jurisdiction under Entry 95 of List |I. The State
Legi sl ature would have the jurisdiction to invest the H gh
Courts, set up by Parlianent, with the necessary genera
jurisdiction under Entry 3 (at the material tine) of List Il
("Adm nistration of Justice"); both Parlianent and the State
| egi sl ature al so had the conpetence to nake [aws to invest
the Hi gh Courts with special jurisdiction under Entry 65 of
List 11l. Perhaps, the situation then was sonewhat

anonal ous and led to the curious result noticed by the High
Court of Calcutta at the naterial time. However, Entry 3 of
List Il was anended by the Constitution (42nd Anendnent

Act of 1976) with effect from 3.1.1977. The words
"admi ni stration of justice; constitution and organization of
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all courts except the Suprenme Court and the H gh Courts"
were renoved fromEntry 3 and inserted as Entry 11 Ain

the Concurrent List. Consequently, on and after 3.1.1977
both Parliament and State Legislature are conpetent to
legislate with respect to the subject "adm nistration of
justice” which would be wi de enough to invest the High

Court "constituted and re-organi sed" by Parlianent with the
general jurisdiction. W have already noticed the power of
both the Parlianment and State Legislature to legislate within
their respective spheres so as to invest the H gh Court with
speci al jurisdiction.

53. Thus, on and after 3.1.1977 the situation appears to
be as under: -
a) Parlianment al one has the conpetence to legislate with

respect to Entry 78 of List I to 'constitute and

organi ze' the High Court;

b) Both Parliament and State Legislature can invest such
a High Court with general jurisdiction by enacting an
appropriate |egislation referable to 'adm nistration of
justice’ ‘under Entry 11A of List [I1.

c) Parliament may under Entry 95 of List | invest the
H gh Court with jurisdiction and powers with respect

to any of the matters enunerated in List I.

d) State Legi slature may invest the H gh Court with the
jurisdiction and powers with respect to any of the

matters enunerated in List Il

e) Both Parlianment and State Legislature may by
appropriate legislation referable to Entry 46 of List 111

i nvest the Hi gh Court with jurisdiction and powers

with respect to any of the matters enumerated in List

[,

54. In this view of the matter, we are unable to accept the
contention that Parlianment al one has the excl usive

conpetence to invest the H gh Court with the "genera
jurisdiction" referable to "constituti on and organi zati on of
the H gh Court".

55. It is true that there are several provisions in Articles
216, 217, 221, 222, 223 and 224 wherein the President of

I ndia and the Government of |ndia al one have been gi ven
powers, in the matters stated therein. This by itself does
not mlitate against the view that we are inclined totake.
56. The observations in State of Miharashtra v.  Kusum
Charudutt Bharma Upadhye , (Para 7) were pressed-in
service in support. Al that the Bombay Hi gh Court said is:
...... under the Constitution, Parliament has

by ordinary |l aw the power to constitute and

organi ze, that is, to create, new Hi gh

Courts as also to enlarge or abridge the

jurisdiction of all H gh Courts, including the

H gh Courts which were in existence at the

commencemnent of the Constitution”.

57. These observations were rmade in connection with the
guesti ons before the Special Bench of the Bonbay Hi gh

Court, whether an appeal would Iie under Cause 15 of the
Letters Patent fromthe judgnent of a single Judge of the

Hi gh Court under Article 226 of the Constitution in a
petition filed on the Original Side or the Appellate Side of
the H gh Court; and, whether such an appeal would lie from
the judgnent of a Single Judge of the Hi gh Court in a
petition filed under Article 227 of the Constitution of I|ndia;
and al so, whether an appeal would lie froman interlocutory
order made by a single Judge of the High Court appointing
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areceiver inawit petition under Article 226 of the
Constitution of India. The Bonbay H gh Court did not
express its view that Parliament alone had such powers, nor
about the neaning to be given to the expression
"admi ni stration of justice", which is now placed in the
Concurrent List on and after 3.1.1977. The contention
therefore, cannot be accepted.

58. Ref erence was nmade to the judgrment of the Ful

Bench of the Del hi H gh Court in Ceetika Panwar v.

CGovernment of NCT of Delhi & Ors.4. The | earned

counsel contended that the subm ssions of the |earned
Attorney General nmde before the Del hi Hi gh Court, as
noticed in this judgnent, were indicative of the stand of the
CGovernment of India in the matter. Placing reliance on the
doctri ne of contenporanea expositio the | earned counse

urged that the constitutional interpretation as understood
by the executive should be accepted by us. We are afraid,
when it conmes to interpretation of the Constitution, it is not
perm ssibleto place reliance on contenporanea exposition

to the extent urged. Interpretation of the Constitution is the
sol e prerogative of the Constitutional Courts and the stand
taken by the executive in a particular case cannot

determ ne the true i'nterpretation of the Constitution. The

| earned counsel urged that, as a result of judgnent of the
full Bench of the Delhi High Court in Ceetika Panwar case
(supra) and striking down of Del hi Hi gh Court Amendnent

Act 2001 as ultra vires the Legislative Assenbly of NCT of
Del hi, Parlianment stepped in by enacting Del hi Hi gh Court
(Amendnent) Act, 2003. According to the | earned counse

this was al so indicative of the fact that the Parlianment had
recogni zed and accepted the construction put on the
constitutional provisions in Geetika Panwar as correct and
responded by a curative legislation. The fact the Parlianent
responded to the situation by enacting Del hi H gh Court
Amendnment Act, 2003 al so cannot by itself show that the

vi ew taken by the High Court of Delhi in CGeetika Panwar

was correct. It is possible that the executive m ght have
taken the shorter course of anending the |egislation instead
of chall enging the view taken by the Delhi H gh Court

before this Court.

59. The reference to Section 30 of the Andhra Act, 1953
or to the provisions of Section 49 of the State
Reor gani sation Act, 1956 is of no avail. The investnent of

power in such cases, where a High Court is set up in a
reorgani zed State, is referable to Article 4 of the
Constitution, which is an i ndependent power not referable
to Entry 78 of List I.

60. In O N Mhindroo v. The Bar Council of Delhi &
Os. after analyzing Entries 77, 78, and 95 of List |, Entry
65 of List Il and Entry 46 of List Ill, this Court observed:

"The schene for conferring jurisdiction and
powers on courts is (a) to avoid duplication
of Courts. Federal and State Courts as in

the Constitution of the United States, (b) to
enabl e Parlianment and the State

Legi slatures to confer jurisdiction on courts
in respect of matters in their respective
lists except in the case of the Suprene

Court where the legislative authority to
confer jurisdiction and powers is exclusively
vested in Parlianment. |In the case of the
Concurrent List both the |egislatures can
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confer jurisdiction and powers on courts
except of course the Suprenme Court

dependi ng upon whether the Act is enacted
by one or the other. Entry 3 in List Il
confers legislative powers on the States in
the matter of "Administration of Justice;
constitution and organi zation of all courts,
except the Suprene Court and the High
Courts: officers and servants of the High
Courts: procedure in rent and revenue
courts; fees taken in all courts except the
Supreme Court." It is clear that except for
the constitution and the organi zation of the
Supreme Court and the Hi gh Courts the

| egi sl ative power in the matter of

admi ni stration of justice has been vested in
the State Legi sl atures. The State
Legi sl atures can, therefore enact |aws,
providing for the constitution and

organi zation of courts except the Suprene
Court and the H gh Courts, and confer
jurisdiction and powers on themin al
matters, civil and crimnal, except the
admralty jurisdiction. It would, of course
be open to Parlianment to bar the
jurisdiction of any such court by special
enactment in matters provided in Lists |

and Il where it has made a | aw but-so | ong
as that is not done the courts established
by the State Legislatures woul-d have
jurisdiction to try all suits and proceedings
relating even to matters in Lists | and 111.
Thus, so far as the constitution and

organi zati on of the Suprene Court and the

Hi gh Courts are concerned, the power is
with Parlianent. As regards the other
courts, Entry 3 of List Il confers such a
power on the State Legislatures. " As
regards jurisdiction and powers, it is
Par | i ament which can deal with the
jurisdiction and powers of the Suprene

Court and the admiralty jurisdiction
Parlianment can confer jurisdiction and
powers on all courts in matters set out in

List | and List Ill where it has passed any
[ aws. But under the power given to it under
entry 3 in List Il, a State Legislature can

confer jurisdiction and powers on any of
the courts except the Supreme Court in
respect of any statute whether enacted by

it or by Parlianent except where a Centra
Act dealing with matters in Lists | and 11
ot herwi se provides. That these entries
contenpl ate such a schene was brought

out in State of Bonmbay v. Narothandas,

where it was contended that the Bonbay

Cty Cvil Court Act, 40 of 1948,
constituting the said Gvil Court as an
additional court was ultra vires the
Provincial Legislature as it conferred
jurisdiction on the new court not only in
respect of matters in List Il of the Seventh
Schedul e of the Governnent of India Act,
1935 but also in regard to matters in List |
such as prom ssory notes in item8 of List
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I. Rejecting the contention it was held that
the i nmpugned Act was a law with respect to

a matter enumerated in List Il and was not
ultra vires as the power of the Provincia
Legislature to nake laws with respect to
"admi ni stration of justice" and "constitution
and organi zation of all courts" under item1l
of List Il was w de enough to include the
power to make laws with regard to the
jurisdiction of courts established by the
Provi nci al Legislature; that the object of
item53 of List I, item2 of List Il and item
15 of List Ill was to confer such powers on
the Central and the Provincial Legislatures
to nake laws relating to the jurisdiction of
courts with respect to the particular

matters that are referred to in List | and |
respectively and the Concurrent List, and
that these provisions did not in any way
curtail the power of the Provincia
Legi sl ature under item1 of List Il to nmake
laws with regard to jurisdiction of courts
and to confer jurisdiction on courts
established by it to try all causes of a civi
nature subject to the power of the Centra
and Provincial Legislatures to nake special
provisions relating to particular subjects

referred to in the Lists. It may be
mentioned that item53 in List |, itens 1
and 2 in List Il and item 15 in List IIl in the

Seventh Schedule to the 1935 Act nore or

| ess correspond to entries 77, 78 and 95 in
List I, entries 3 and 65 in List Il and entry
46 in List 11l of the Seventh Schedul e to

the Constitution.”

61. The constitutional validity of the City Cvil Court Act of
Cal cutta being West Bengal Act No. XXl of 1953 which had
received the assent of the President under which the

pecuni ary jurisdiction was conferred on the city civil court
above Rs. 5,000/- but not exceeding Rs. 10,000/- was
chal | enged on various grounds simlar to the grounds raised
chall enging the validity of the 1987 Act. Sinha J. |earned
Judge of the Calcutta H gh Court held that the Wst Benga

Act No. XXI of 1953 was intra vires in Amarendra Nath

Roy Chowdhury vs. Bi kash Chandra Ghosh & Anr.7.

The pecuniary jurisdiction was enhanced from Rs. 10, 000/ -

to Rs. 50,000/- and again to Rs. 1,00,000/-. The validity of
the Act as well as the anendnent of increasing the
jurisdiction to Rs. 1,00,000/- was again chall enged before
the Calcutta Hi gh Court in Indu Bhushan De & O's. Vs.

The State of West Bengal & Ors. . The Division Bench

upheld the validity of the Act including the amendnents.

The matter reached this Court with a contention that the
Parlianment al one had | egislative conpetence to nake the

law affecting the original side jurisdiction of the H gh Court
and, therefore, the State Legislature had no power to pass
any |law dealing with the jurisdiction of the High Court. This
Court in Indu Bhushan De and Ors. Vs. State of West

Bengal and others dealing with the aforenentioned

contention, after setting out Entries 77, 78 and 95 in List I,
Entries 3 (new Entry No. 11-A in the Concurrent List) and
Entry 65 in List Il and Entry 46 in List Ill, and reiterating
the law | aid down by the Constitution Bench of this Court in
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Nar ot handas (supra), observed that "this decision
(Nar ot handas) of the Constitution Bench clearly negatives
the claimof the appellant that the inpugned Act was ultra
vires the jurisdiction of the West Bengal Legislature.
Admittedly, the Act received Presidential assent and was,
therefore, conpetent to bring about a change in the
prevailing position obtaining under the Letters Patent of the
Calcutta High Court." 1In the same judgnment, this Court
further observed thus:

"A sinmilar challenge as in the present

di spute had al so been rai sed before the

Cal cutta Hi gh Court in the case of

Amar endra Nath Roy Chowdhary vs. Bikash

Chandra Ghosh [AIR 1957 Cal. 535] and a

| earned Single Judge relying on the

deci sion of Constitution Bench referred to

above had held that the Act was intra vires

the State Legislature.. W are of the view

that the decision of the Constitution Bench

is a clear and bindi ng precedent agai nst the

appel l ant*s stand."

(enphasi s suppli ed)

62. Havi ng observed thus, this Court approved the
af orementi oned judgnment in Amarendra Nath Roy
Chowdhary (supra).

63. This Court \in Narothandas and 1 ndu Bhushan De

(supra) clearly laid down that power of |egislature to confer
or take away general jurisdiction of all courts excepting the
Suprenme Court is a separate topic and forns part of the
"admi ni stration of justice" and not part of ‘constitution’ and
‘organi sation’ of H gh Courts.

64. In first round in Milchand Kundanmal Jagtiani vs.
Raman Hiral al Shah5 the Division Bench of the Bonbay

H gh Court upheld the validity of (the 1948 Act. Thereafter,
on 20.1.1950, the Provincial Governnent issued a
notification conferring on the city civil court jurisdiction to
receive, try and dispose of all suits and other proceedings
of civil nature not exceeding Rs. 25,000/- in value arising
within Greater Bombay. In Narothandas vs. AP

Phillips6, the Division Bench of the Bonbay H gh Court
declared the said notification as invalid on the ground that
notification amounted to del egation of |egislative function
In the appeal filed by the State, this Court reversed the

j udgrment of the Bonbay H gh Court in State of Bonbay

vs. Narothandas2 hol ding that Section 4 of 1948 Act did

not anobunt to del egation of |egislative power and that the
notification dated 20.1.1951 was intra vires. The
respondents had chall enged the validity of the 1948 Act
before this Court on the ground that the Act was ultra vires
the Provincial Legislature by reason of encroachment upon
the field of legislation reserved for Centre under List | of
Seventh Schedul e of the Govt. of India Act, 1935 which was
negatived as already stated above. WMadras High Court in
Ahmed Moi deen Khan & Ors. vs. Inspector of ‘D

Division dealt with challenge to the Act No. XXXIV of

1955 under which the State Legislature divested crimna
jurisdiction of Madras H gh Court and vested it in the
sessions court. There also challenge was on the ground

that the Act was not within the conpetence of State
Legi sl ature inasnuch as it anpbunted to re-constitution or
re-organi sation of the H gh Court within the meaning of
Entry 78 of List I. The Division Bench, overruling all the
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contentions, held that the State Legi sl ature was conpetent
to enact the Act No. XXXIV of 1955 under Entry 3 of List Il
(administration of justice). The Division Bench also stated
that the State Legislature has power to pass |egislation

under Entries 1, 2 and 46 of List Ill i.e. (i) crimnal |aw
including matters included in Indian Penal Code; (ii)
Crimnal Procedure Code ..... and Entry 46 of List Il which

confers power on the State to legislate in respect of the
subj ects contained in the Concurrent List.

65. VWen the State Legislature of Kerala enacted | aw
conferring power on the Division Bench of the H gh Court to
hear appeal s agai nst the orders of Single Judge passed

under Article 226, it was challenged on the ground that the
subj ect was covered by Entry 78 of List I. In Indo-
Mercantile Bank Ltd v's. Conm ssioner, Quilon

Munici pality , theKerala H gh Court held that the State
Legi sl ature was fully competent to pass the Act by virtue of
its powers under Articles 225, 246(3) read with Seventh
Schedule List |l Entry 3 of the Constitution

66. A Division Bench of the Mysore High Court in

Shi varudrappa G ri mal l'appa Saboji & Anr. vs.

Kapurchand Meghaji Marwadi & Ors. held that

Sections 19 and 29(2)(c) of the Mysore Civil Court Act,
1964 were constitutionally valid as the sane were within
the conpetence of the State Legislature under Entry 3 of
List Il i.e. "Admnistration of Justice" observing thus:-

........ If the core of Adm nistration of
justice is the exercise of judicial power

whi ch is al so understood as the exercise of
jurisdiction, any legislation on the exercise
of such judicial power or jurisdiction is

| egi slati on on "adm nistration of justice"
and is therefore, what is authorized by the
3rd Entry of the said List. |If Legislation on
"adm ni stration of justice" in the H gh Court
is as already explained also within the field
of that Entry then Article 246(3) of the
Constitution enmpowers the State

Legi sl ature to nake Legislation on that

subj ect, just as Parlianment has powers

within the field of the 77 Entry of the Union
list to nmake | egislation anbng ot her

matters on the jurisdiction and power of

the Supreme Court. It is of course plain
that that |egislative power which the State
Legi sl ature may exercise under clause (3)

of Article 246 of the Constitution is subject
to clauses (1) and (2) of the said Article
and al so two ot her provisions of the
Constitution as stated in Article 245(1). It
is for the Legislature of the State to define
the frontier of the powers or jurisdiction
exercisable by its Hi gh Court."

67. In the same judgnent, the High Court in regard to
Entry 78 of List I, went on to say that "....the subject
relating to ‘constitution and organi zation of Hi gh Courts’ is
not a subject relating to jurisdiction and powers of the Hi gh
Court but subject which has reference only to the
establishment or the constitution of the H gh Court while

the third Entry of the State List is what authorizes

| egi sl ati on on such jurisdiction and powers".
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68. A Full Bench of the Punjab & Haryana Hi gh Court in
Raj i nder Singh etc. vs. Kultar Singh & O's. touching
the sane topic stated thus:-

"So far as the High Courts are concerned,

the topics of jurisdiction and powers in
general is not separately nentioned in any

of the Entries of the List | but
adnmi ni stration of justice as a distinct topic
finds place in Entry 3 of List Il (Now Entry
11-A of the List I11).

The expression ‘admnistration of
justice’ occurring in Entry 3 of List Il of the
VIIth Schedule has to be construed in its
wi dest sense so as to give power to the
State Legislature to legislate on all the
matters relating to ‘adm nistration of
justice’

After the words “adninistration of
justice’ in Entry 3 there is a sem colon and
this punctuation cannot be di scarded as
bei ng i nappropriate. The punctuation has
been put with a definite object of making
this topic as distinct and not having relation
only to the topic that follows thereafter.
Under Entry 78 of List |, the topic of
‘“jurisdiction and powers of the Hi gh
Courts’, is not deal with. Under Entry 3 of
List Il the State Legislature can confer
jurisdiction and power or restrict or
wi t hdraw jurisdiction and powers already
conferred on any courts except the
Supreme Court in respect of any statute.
Therefore, the State |legislature has the
power to make law with respect to
jurisdiction and powers of the H gh Court."

69. In Aswi ni Kumar Ghosh & Anr. vs. Arabinda Bose

& Anr. , Mikhkerjea J. in para 57 has observed that

T Punctuation is after all a minor elenent inthe
construction of a statute and very little attentionis paid to
it by English Courts. ...... When a statute is carefully
punctuated and there is doubt about its meaning, a weight
shoul d undoubtedly be given to the punctuation."

70. In our view Full Bench of Punjab & Haryana Hi gh

Court was right in giving enphasis and neaning to sem

colon in Entry 3 of the List after the words ‘adm nistration
of justice' in Rajinder Singh (supra). Sem colon after the
words ‘administration of justice’ in Entry 11-A, in our view,
has significance in dealing with the topic whether
‘“administration of justice’ includes conferring genera
jurisdiction on Hgh Court in addition to the subordinate
courts within the State.

71. A Division Bench of the H gh Court of Andhra Pradesh
i n K Kumar swany Kumandan & Bros. vs. Prem er

El ectric Co. has proceeded on simlar |ines observing

t hus: -

"The words ‘administration of justice’
‘constitution’ and ‘organization of courts’
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have been used in Entry 3 of List Il wthout
any qualification or limtation and they
imply the power and jurisdiction of Courts.
The jurisdiction to entertain suits and to
di spose of themis certainly the branch of
adm ni stration of justice. So it nust
necessarily include the power to entertain
the suits or proceedings of a civil or
crimnal nature irrespective of the val ue of
the subject matter. This power necessarily
inmplies the authority to enhance, alter,
amend or dimnish the jurisdiction of courts
territorially and pecuniarily."

72. In the light of ‘the various decisions referred to above,
the position is clear that the expression "Adninistration of
Justice" has w de anplitude covering confernent of genera
jurisdiction on all courts including H gh Court except the

Suprenme Court under Entry 11-A of List Ill. It may be al so
noti ced that sone of the decisions rendered dealing with
Entry 3 of List Il prior to 3.1.1977 touching "Adm nistration

of Justice" support the view that conferment of genera
jurisdiction is covered under the topic "Adm nistration of
Justice". After 3.1.1977 a part of Entry 3 namely
"Adm ni stration of /Justice"” is shifted to List Ill under Entry
11-A. This only shows that topic "Adm nistration of Justice"
can now be legislated both by the Union-as well as the

State Legislatures. As long as there is no Union Legislation
touching the sanme topic, and there is no inconsistency
between the Central legislation and State |legislation on this
topic, it cannot be said that State Legi slature had no
conpetence to pass 1987 Act and 1986 Act.

73. It may be added that the State Legislature was al so
conpetent to enact the 1987 Act under Entry 13 read wth
Entry 46 of List IlIl. Entry 13 of List Ill relates to Gvi

Procedure Code. The jurisdictioniof civil court, particularly
pecuniary jurisdiction of civil courts, was specially covered
by the Gvil Procedure Code on the date of comrencenent

of the Constitution. Entry 46 of List Ill relates to
jurisdiction and power of all courts except the Supreme

Court i.e. including the city civil court and H gh Court with
respect to any matter in List Il1l including Cvil Procedure
Code in Entry 13. The contention that nmerely constituting
and organi zing H gh Courts without conferring jurisdiction

to deal with the matters on them does not serve any

pur pose, cannot be accepted. The Constitution itself has
conferred jurisdiction on Hi gh Courts, for instance, under
Articles 226 and 227. This apart, under various enactnents
both of Central and State, certain jurisdiction is conferred
on High Courts. The Hi gh Courts have power and

jurisdiction to deal with such natters as are conferred by
the Constitution and other statutes. This power of

"Adm nistration of Justice" has been included in the
Concurrent List after 3.1.1977 possibly to enable both

Centre as well as States to confer jurisdiction on Hi gh
Courts under various enactnments passed by the Centre or

the State to neet the needs of the respective States in
relation to specific subjects. Thus, viewed from any angle,
it is not possible to agree that the 1987 Act and 1986 Act
are beyond the conpetence of the State Legislature.

74. We are, therefore, of the viewthat there is no merit in
the contention that the State Legislature did not have
conpetence to enact the two | egislations, the
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constitutionality of which has been chall enged before us.

75. Two ot her subsidiary contentions urged on behal f of
the appellant in Cvil Appeal No. 2452/92 are required to be
examined - (i) in the absence of necessary infrastructure
and the requisite nunber of judges in the city civil court,
the action of the State Governnent in issuing notification
dat ed 20.8.1991 was arbitrary and unreasonable and (ii)

the said notification was issued unfairly due to pressure on
account of agitation by a section of |lawers and for other
ext raneous consi derati on.

76. Before the H gh Court, it was contended that the

i mpugned Act was brought into force by the notification
exerci sing statutory power unreasonably and arbitrarily in
violation of Articles 14 and 19(1)(g) of the Constitution
there was no infrastructure in the city civil court to cope
with the additional burden of new civil suits and other
proceedi ngs of civil nature which would be filed on or after
1.5.1992. In that regard, deficiencies were pointed out as
to the court roons, required nunmber of Judges and other

i nfrastructure by giving details.

77. In opposition, it was contended that in inplenenting
the Act, there were bound to be sone inevitable probl ens
havi ng regard to the nagnitude of required infrastructure,
court roons and required nunber of Judges etc.; such

probl ems were inevitable; they can be worked out in due
course of tine; but, on that ground itself, the inpugned
notification need not be struck down.

78. The High Court, after consideration opined that the
State CGovernnent had taken sonmewhat hasty step w thout
application of mind to inplenent the inpugned Act w t hout
providing infrastructure and w thout meeting ot her
requirenments in relation to appoi ntment of judges as
recommended by the Hi gh Court. The H gh Court further
observed thus: -

"... The Hi gh Court exercises judicial and
admi ni strative control over the subordinate
courts in the State of Maharashtra. It
woul d be a natter of concern for the Hi gh
Court to see that the litigants in Courts do
not suffer hardship due to want of

adequate infra-structure. Under the
constitutional scheme, the Hi gh Court has

to performits vital role and duties in
respect of the administration of justice and,
therefore, if infrastructure is not provided
till this date, result would certainly be
viol ati on of fundanental rights of the
l[itigants under Article 14 and Article
19(1)(g) of the Constitution of India. W
may usefully refer to the decision of the
Supreme Court in Al India Judges

Associ ation vs. Union of India in

whi ch the Supreme Court has referred to

the duty of the State to provide

i nfrastructure which includes residentia
accommodation to the judicial officers in
the subordinate judiciary. The said
judgrment refers to this aspect as duty cast
upon the State Governnent to give suitable
resi dential accomodation to the Judges."
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79. Dealing with the contention that a wit could not be

i ssued to the Governnent to bring or not to bring the |aw
into force, relying on the decision in A K Roy vs. Union of
India , the H gh Court noticed the facts in that case. That
was a case in which one of the questions considered with
regard to Central Governnment issuing a notification for
bringing the provisions of Section 3 of the Constitution (44th
Anmendnent) Act, 1978 into force. This Court on the facts

of that case observed, "The Parliament having left to the
unfettered judgnent of the Central CGovernnent the

guestion as regards the time for bringing the provisions of
the 44th Amendment into force, it is not for the Court to
conpel the Governnent to do that which according to the
mandate of the Parliament lies in its discretion to do when it
considers it opportune to doit". There, the wit of

mandanus was sought to the Central CGovernnent to issue

a notification to bring into force the provisions of Section 3
of the 44th Amendnent Act. |In_the case on hand the
position'isentirely different. Here is a case pursuant to
statutory provisions the State Governnent has acted and

i ssued the Notification dated 20th August, 1991 for

i mpl enent ati on of the provisions of the 1987 Act.

80. The decision in the case of R K /Porwal vs. State of
Maharashtra was cited before the H gh Court in support
of the inpugned notification to contend that it was not
perm ssible for the Hi gh Court under Article 226 of the
Constitution to decide as to whether sufficient and adequate
reasons existed for bringing thelawinto operation. That
was a case which related to shifting of narket of
agricultural produce from Greater Bonbay to New Bonbay.
It was in that context this Court observed that since
adequate facilities were provi ded at New Bonbay, no
interference was called for. Para 15 of the said judgnent
reads: -

15. It was al so said that neither the

Gul t akdi market not the Turbhe Market had

any convenience or facility or was ready for

use on the date on which it was notified as

the Principal Market for the concerned

market area. On the material placed

before us we are satisfied that al

reasonabl e conveni ences and facilities are

now avail abl e in both the narkets,

what ever mi ght have been the situation on

the respective dates of notification. W

refrain fromenbarking into an enquiry as

to the situation obtaining on the dates of

notification. W do say that a place ought

not to be notified as a market unless it is

ready for use as a market with al

reasonable facilities and conveni ences but

we do not conceive it to be our duty to

pursue the matter to the extreme limt of

guashi ng the notification when we find that

all reasonable facilities and conveni ences

are now available. Wile a notification may

be quashed if nothing has been done

beyond publishing the notification, in cases

where sone facilities and conveni ences

have been provi ded but not some others

whi ch are necessary, the Court may

i nstead of quashing the notification give

appropriate time-bound directions for
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provi di ng necessary facilities and

conveni ences. On the facts of the present
case, we are satisfied that all reasonable
facilities and conveni ences are now
provided. W are also satisfied that the
traders have been nmaki ng one desperate
attenpt after another to avoid noving into
the new nmarkets and they have been
successful in stalling the notification from
becom ng effective for quite a number of
years."

(Enphasi s suppl i ed)

81. It is clear frompara 15 extracted above that if the
facilities were not to be provided at New Bonbay then the
Court could have certainly interfered with and they woul d
have passed appropriate orders as denmanded by the

situation. ~Further, in the sane paragraph, it is clearly
stated that in cases where sone facilities and conveni ences
have been provi ded, but not some others, which are
necessary, the court may, instead of quashing the
notification, give appropriate tinme-bound directions for
provi di ng necessary facilities and conveni ences. The Hi gh
Court on facts in the present case found inadequacy in

i nfrastructure and shortconings in neeting the requirenent
as to court roons and nunmber of Judges to deal wth the
transfer of jurisdiction to city civil court. ' In this regard,
Hi gh Court in paras 44 and 45 has stated thus: -

" 44, M. Singhvi submitted that the

above observations clearly indicate that it
is not pernissible for the Hi gh Court under
Article 226 of the Constitution to decide as
to whether sufficient and adequat e reasons
existed for bringing the | aw i nto operation
In that case, issue was with regard to
shifting of market of agricultural produce
from G eater Bonmbay to New Bonbay. It

was in this context that the Suprene Court
observed that since adequate facilities were
provi ded at New Bonbay, no interference

was called for. However, in para 15 of the
j udgrment, the Suprenme Court has nmde it
clear that if the said facilities were not to
be provi ded at New Bonbay, then the

Court could have certainly interfered with
and they woul d have passed appropriate
orders as denanded by the situation. This
passage has been relied upon heavily by

M. Andhyarujina to content that even in
matters of conditional |egislation, this Court
can give appropriate directions if facts
before the Court clearly indicate that
adequate infrastructure has not been

provi ded.

45. In the present case, we are not
dealing with only case of traders but also
the State Governnent’'s decision to

i mpl enent the inpugned Act by the

i mpugned notification in which the High
Court also has to play an inportant role.
As nentioned herei nabove, we are dealing

t he
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with the topic of admi nistration of justice.
The Hi gh Court exercises judicial and

admi ni strative control over subordinate
Courts in the State of Mharashtra and
having regard to the interest of the litigants
inthe city of Bonbay and having regard to
the fact that there is already an institution
which is working for the last 125 years, it
woul d not be appropriate to rush through

the inplementation of the inpugned Act

wi t hout providi ng adequate infrastructure.

It cannot be overl ooked that from 1987 til
this day, the State Governnent has not

i mpl enented the i mpugned Act and one of

the reasons for non-inplenentation

appears to us that the State CGovernnent

was unabl e to provide the infrastructure

i ncl udi.ng appoi ntment of new Judges as

per the recomendation of the Hi gh Court.
Havi ng regard to the peculiar

ci rcunst ances which are existing in

Bonbay, in our opinion, it would not be in
the interest of adm nistration of justice as
also in the interest of litigants or the
institution to rush through in such a haste
and i npl enent the inmpugned Act by

i mpugned notification dated 20th August,
1991 from 1st May, 1992."

82. Looking to what is found by the H ghCourt on facts in
relation to infrastructure, and keeping i n viewthe position
of law as stated in the judgnents of this Court

af orenmenti oned, we have no good reason to take a different
view. |In other words, in this regard we concur with the

vi ew expressed by the Hi gh Court-in deferring the

i mpl ement ation of the inpugned Notification to a future

date and giving liberty to the State Governnent to apply.

The High Court deferred the inplenentation of the

i mpugned Notification till 2.10.1992.

83. This Court on 23.9.1992 passed the foll owing order:-

"An affidavit has been filed on behalf of the
State CGovernment to show the infra-

structural facilities for the new courts
intended to deal with fresh cases. In

certain essential aspects, facilities are in
the formof proposals for action. The

appoi ntnent of the requisite mninm

nunber of judicial officers is also said to be
under process. Adnittedly, there are no
extant facilities for the functional operation
of even the sixteen new courts proposed by

the State Governnent. The question of

i npl enentati on of the anendnents woul d

arise only after these infra-structura
facilities are conpleted. After bringing into
exi stence the requisite infra-structure, the
State Governnent is at liberty to file an
affidavit indicating that all the

requi renents have been nade avail abl e

and that at |east sixteen courts have

becone functional with the appointment

and posting of Presiding Oficers,
arrangenents of court halls; posting of the
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court staff etc. The affidavit may be filed
within six weeks fromtoday. Liberty to
nmention.

2. The 2nd Cct ober, 1992 fixed by the Hi gh
Court for conmmencement of the operation

of the anmended provisions is in the

circunst ances extended till 30th Novenber,

1992.

Printing of the records is dispensed wth.
Addi ti onal docurents, if any, may be filed
by both sides within four weeks from
today. Witten subm ssions from both
sides to be filed before 30th Novenber
1992. Subject to appellants filing their
witten subni ssions before 30t h November
1992, the matter shall be listed for fina
hearing on the 9th, 10th and 11th Decenber,
1992 to be heard on day-to-day basis. It is
expected that the appellants would
conpl ete the submissions on their side in
one and half days and the respondents in
one day and reply in the remaining half a
day. The schedul e/ of hearing shall be
within this timefrane and the argunents to
be conpleted within three days so limted."

84. Again on 27.11.1992, this Court passed the order
whi ch reads: -

"Fromthe report of the Hi gh Court and the

om ssion on the part of the State to place

on affidavit the requisite infrastructure to
be provi ded, we gather that things are not
very different fromwhere we left matters

on the last occasion. The matters will now
be listed for final hearing on 27th, 28th and
29t h January, 1993.

Stay to continue till further orders.

The State shall in the meanwhile
expedi te arrangenents for providing
requisite infrastructure and report to Court
on affidavit."

85. The said order is operating till nowi.e. for nmore than
12 years. During this period, what steps have been taken

by the State Governnment, what is the existing situation

and whether all the requirenents are satisfied before liberty
can be given to the State CGovernment to inplenment the

i mpugned notification, are the matters to be ascert ai ned.

In this view, the inplenmentation of the inmpugned

Notification is to be deferred. It is open to the State
CGovernment to apply to this Court seeking permssion for

i mpl enentation of the said Notification placing on record
necessary nmaterial to show that there is adequacy of
infrastructure and the requirements as to nunber of judges
and court rooms etc. are satisfied. |In this regard a report
fromthe H gh Court is also required to be called as and

when the State Governnent applies to this Court seeking

perm ssion for inplenentation of the said notification dated
20t h August, 1991. As indicated in paragraph 18 of this
judgrment, it is open to the State of Maharashtra to take
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necessary steps to anend Section 3 of the 1986 Act for
provi di ng an appeal

86. Merely because an appeal is not provided in any
statute, that by itself does not render a statute
constitutionally invalid. It is well settled that the right of
appeal is to be provided by a statute. In other words, right

of appeal is statutory and not a constitutional right. This
apart, if a statute does not provide an appeal in respect of
certain matter, the party still will have renedy in
approaching the Hi gh Court or this Court, as the case nmay
be, in exercise of power of judicial reviewincluding under
Article 136 of the Constitution. Mreover the difficulty in
the case only relates to a class of cases as indicated in
paragraph 18 of this judgment to such decrees, which may

be passed after the commencenent of the 1987 Act and

1986 Act in any suit or other proceedings pending in the

H gh Court since before the comencenent of the said

Acts. ' Thi's apart, as stated in paragraph 18, the State of
Mahar ashtrais willing to take steps to provide an appeal by
amendi ng Section 3 of the 1986 Act.

87. As regards the other contention that the Notification
has been issued due to pressure brought about by a section

of lawyers and for extraneous considerations, it may be
stated that no particulars were given and no material was

pl aced on record before the H gh Court and even before us
except repeating this ground. W do not find any good

ground to accept this contentionadvanced on behal f of the
appel lant. Hence, it .is rejected.

88. The argurment that the 1986 Act or Adhi ni'yam
encroaches upon the | egislative power of Parlianent, cannot
be accepted, in the view we have taken that it was

conpetent for the State Legislatures to pass lawrelating to
general jurisdiction of the Hgh Courts dealing with the topic
‘“admi nistration of justice wunder Entry 11-A of List II].
Assumi ng that incidentally 1986 Act and t he Adhiniyam

touch upon the Letters Patent, the 1986 Act and Adhi ni yam
cannot be declared either as unconstitutional or-invalid
appl yi ng doctrine of pith and substance havi ng due regard

to the discussion already nade above while dealing with the

| egi sl ati ve conpetence of the State in passing the 1987 Act.

89. Para 35 in Prafulla Kumar Mikherjee & Ors. vs.
Bank of Commerce Ltd., Khul na reads thus:-

"Moreover, the British Parliament when
enacting the Indian Constitution Act had a
| ong experience of the working of the
British North Anerica Act and the
Austral i an Conmonweal th Act and nust

have known that it is not in practice
possible to ensure that the powers
entrusted to the several |egislatures wll
never overlap. As Sir Maurice Gwer C. J.
said in 1940 F.C. R 188 (supra) at. 201:

“I't nmust inevitably happen from
time to tinme that |egislation
though purporting to deal with a
subject in one list, touches al so
upon a subject in another |ist,
and the different provisions of
the enactnment may be so

closely interwined that blind
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adherence to a strictly verba
interpretation would result in a
| arge nunber of statutes being
decl ared invalid because the
Legi sl ature enacting them nay
appear to have legislated in a

f ore-bi dden sphere. Hence, the
rul e which has been evol ved by
the Judicial Committee, whereby
the inpugned statute is

exam ned to ascertain its pith
and substance or its true nature
and character for the purpose of
determ ning whether it is

| egislation with respect to
matters in this list or inthat."

90. I'n para 37 of the sanme judgnment, it is stated that
"Subj ects nmust still overlap and where they do, the
guesti on ‘nust be asked what in pith and substance is the

ef fect of the enactnment of which conplaint is nade and in
what list is its true nature and character to be found. |If
these questions coul d not be asked, much beneficent

| egi sl ati on would be stifled at birth, and many of the

subj ects entrusted /'to Provincial Legislation could never
effectively be dealt with"

91. This Court yet in another judgnent in
Bharat Hydro Power Corpn. Ltd. & Os. Vs. State of
Assam & Anr. , touching the same question, in para 18

has observed thus: -

"18. It is likely to happen fromtinme to
time that enactnment though purporting to
deal with a subject in one list touches al so
on a subject in another list and prim facie
| ooks as if one legislature is inpinging on
the legislative field of another |egislature.
This may result in a |arge nunber of
statutes being decl ared unconstitutional
because the | egislature enacting | aw may
appear to have legislated in a field reserved
for the other legislature. To exam ne

whet her a | egislation has inpinged on the
field of other legislatures, in fact or in
substance, or is incidental, keeping in view
the true nature of the enactnment, the

courts have evolved the doctrine of "pith
and substance" for the purpose of

determ ning whether it is legislation with
respect to matters in one list or the other
Were the question for determination is

whet her a particular law relates to a
particul ar subject mentioned in one list or
the other, the courts |look into the
substance of the enactnent. Thus, if the
substance of the enactnent falls within the
Union List then the incidenta

encroachment by the enactnent on the

State List would not make it invalid. This
principle cane to be established by the
Privy Council when it determni ned appeal s
from Canada or Australia involving the
guestion of |egislative conpetence of the
federation or the States in those countri es.
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This doctrine came to be established in
India and derives its genesis fromthe
approach adopted by the courts including
the Privy Council in dealing with
controversies arising in other federations.
For applying the principle of "pith and
substance" regard is to be had (i) to the
enactment as a whole, (ii) toits main
objects, and (iii) to the scope and effect of
its provisions. For this see Southern

Phar maceuticals & Chenicals vs. State of
Kerala , State of Rajasthan vs. G

Chaw a , Thakur Amar Singhji vs. State of
Raj asthan , Delhi Coth and CGeneral MIls
Co. Ltd. Vs. Union of India and Vijay
Kurmar Sharma vs. State of Karnataka

In the last-mentioned case it was hel d:
(SCC p. 576, para 15)

"15. ('3) Where a | aw passed

by the State Legislature while
bei ng substantially within the
scope of the entries in the State
Li st entrenches upon any of the
entries in the Central List the
constitutionality of the | aw may
be uphel d by invoking the
doctrine of pith and substance if
on an anal ysis of the provision
of the Act it appears that by and
large the law falls within the
four corners of the State List
and entrenchnent, if any, is
purely incidental or

i nconsequential . "

92. A Constitution Bench of ‘this Court in Association of
Natural Gas & Ors. Vs. Union of India & Os. has

observed that "Entries in the List are thensel ves not

powers of |egislation, but fields of legislation. An Entry in
one List cannot be interpreted so as to annul or obliterate
anot her Entry or nmake another Entry meani ngless and that

in case of apparent conflict or any Entry overl appi ngthe

ot her, every attenpt shall be nade to harnonise the

same". Para 15 of the judgnent reads:-

"15. Al t hough Parliament cannot

| egislate on any of the entries in the State
List, it may do so incidentally while
essentially dealing with the subject com ng
within the purview of the entry in the Union
List. Conversely, the State Legislature also
whil e maki ng | egislation may incidentally
trench upon the subject covered in the

Union List. Such incidental encroachment

in either event need not make the

legislation ultra vires the Constitution. The
doctrine of pith and substance is

sometines invoked to find out the nature

and content of the |egislation. However,
when there is an irreconcilable conflict
between the two |l egislations, the Centra

| egi sl ation shall prevail. However, every
attenpt would be nmade to reconcile the
conflict."
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93. In view of the discussion made and reasons recorded
above, we uphold the constitutional validity of 1987 Act,
1986 Act and the Adhiniyam The Notification dated
20.8.1991 issued by the State of Mahrashtra shall not be

i mpl enented wi thout further orders fromthis Court in the
light of what is stated in para 85.

94. In the result, Cvil Appeal No. 2452 of 1992 is

di smi ssed subject to above observations as to the

i mpl enentati on of the inpugned notification. Cvil Appea
Nos. 2529 of 1992 and 2530 of 1992 are dismissed in terns

of this judgnent. Transfer Case (C) Nos. 8-11/89 (i.e. Wit
Petition Nos 1953/87 and 1960, 1974 & 2054/87) are

dism ssed. Civil Appeal Nos. 1222-1224 of 1985 are

al | owed, the inpugned judgnment of the Full Bench of the

H gh Court of Madhya Pradesh is set aside and the wit
petitions stand di sm ssed.

No costs.




