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ACT:

Punjab Pre-emption Act, 1931 s. 31- Amendnent by Punjab Act
10 of 1960- Amrendnent retrospective in oper ation- Pre-
enptors’ rights determined by trial court decree-Thereafter
amendnent taking away property rights on which rights of
pre-enption were based-If pre-enptors’ ~right of appea
affected

HEADNOTE:
After the land in suit was sold in June, 1957, for an
ostensible sum of Rs. 1,35:000/-, the appellants and

respondents 1 to 3 instituted two separate suits for pre-
enptions in which the sale price inserted inthe sale deed
was al so questioned. The two suits were consolidated and
the plaintiffs in each suit were joined as defendants in the
ot her suit under section 38 of Punjab Pre-enption Act, 1913.
The vendees thereafter adnitted the rights of preemptors  in
both the suits conceding that a decree may be  passed in
their favour. The appellants accepted the sale price of
Rs, 1,35,000 on or before 30th July 1958 and although
respondents 1 to 3 wanted this issue to be decided on._ the
nerits, the trial court passed a decree in both the - suits
granting respondents 1 to 3 the right to preenptionin the
first instance on paynment of Rs. 1,35,000 and, “on their
failure to so pay, holding the appellants entitled to
exercise the right to pre-enption on paynent of the said
amount on or before 30th October 1958.

In an appeal to the High Court, respondents 1 to 3
chal | enged the correctness of the anbunt of the deposit to
be made. Allowi ng the appeal, the H gh Court reduced the
amount of deposit to Rs. 1,05,800/-and directed respondents
1 to 3 to deposit the anpbunt within three nonths.

In an appeal by the appellants to this Court against the
decision of the Hgh Court, a prelimnary objection was
taken challenging the appelants right to appeal it was
contended that the appellants had based their right to pre-
enption in their suit on the ground of their bei ng
proprietors of the village where the land was situated.
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They were deprived of that right by the amendnent of section
31 of the Punjab Pre-enption Act by Punjab Act 10 of 1969
whi ch anendnent was retrospective in its operation and
prohi bited the Courts from passing any decree inconsistent
with the amended Act.

On the other hand it was contended inter alia for the
appel l ants that they had already secured a decree in their
favour by the trial court which had becone final 'and
with the terns of which the had conplied: in the present
appeal they were nerely seeking nodification of the decree
of the H gh Court in favour of respondents 1 to 3 by getting
the ampunt of pre-enption noney enhanced t0 Rs. 1, 35, 000/ -
without claimng any rights of pre-enption in their own
favour furthernore, the only appeal preferred by respondents
1 to 3 tothe Hgh Court was fromthe decree in 'heir own
suit and for this reason also the decree in favour of the
appellants by the trial court-had becone conclusive and
unassai/l abl e.

130
HELD: Uphol ding the prelimnary objection

It was not open to this Court to pass a decree of pre-
enption in favour of the appellants who were deprived by the
Amendnent Act of 1960 of their right to secure such a
decree. [133 C--D

The contention that the decree in the appellants’ suit
had beconme final and the Hi gh Court’s order was only in
relation to the suit of respondents 1 'to 3 ignored the
schene of s. 28 of the Act read with O 20, r. 14, CP.C
whi ch does not postul ate decrees of pre-enption in favour of
rival preenptors on paynent of different amounts of purchase
noney in respect of the sane sale. Such a course may |ead
to conflicting decisions on the question of value of the
property sought to be pre-enpted for the purposes of a pre-
enption suit. Besides., the appellants’ right to pre-enpted
the sal e under the unamended llaw was admittedly inferior to
that of respondents 1 to 3 and the appellants could only be
held entitled to exercise their right after the failure of
those respondents to conply with the terns of the decree in
their favour. [133 E---(Q
Ram Swarup v. Minshi and Others, [1963] 3 S.C.R 858;
referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1156 of 1967.

Appeal from the judgnment and decree dated January 6,
1967 of the Punjab and Haryana Hi gh Court in Cuvil Regul ar
First Appeal No. 152 of 1958.

Brij Bans Kishore, Mahabir Prasad Jain and J.P. ~Qupta’,
for the appellants.

V.C. Mahajan and MS. Cupta, for respondent Nos. 1
and 2.
The Judgrment of the Court was delivered by

Dua, J. This appeal on certificate has been preferred
by one set of pre-enptors (plaintiffs in suit No. 556 of
1958) against the judgnent and decree of the Hi gh Court of
Punjab and Haryana allowing the rival pl aintiffs-pre-
enptors’ appeal by reducing the pre-enption noney and
passi ng a decree of pre-enption on paynment of Rs. 1,05, 800/-
instead of Rs. 1,35,000/- as directed by the trial Court.

On behalf of the rival pre-enptors (plaintiffs in suit
No. 558 of 1958) who are arrayed as respondents 1 to 3 in
this Court, a prelimnary objection was taken to the
conpetency of the present appeal. The appellants’ right to
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appeal was challenged on the ground that the anendnent of
the Punjab Pre-enption Act (hereinafter called the Act) by
the Punjab Act X of 1960 had deprived themof their right of
pre-enption wth retrospective effect. The appellants had
based their right of pre-enption in their suit on the ground
of their being proprietors of the village. They were
deprived of this right by the Anmending Act of 1960 and s. 31
of

131

the Act as anended nmade the amendnent retrospective in its
operation by prohibiting the Courts from passing decrees
inconsistent with the Anended Act. The right of respondents
1 to 3 who had sued as sons of the vendors renained
undi sturbed by the anendnment. It was on this basis that the
prelimnary objection was pressed before us.

The facts relevant for the present appeal nmay now
briefly be stated. The land in suit was sold by a
regi stered sal e deed on June 18, 1957 by Kashi, Harchand and
Bhagoo (respondents 4 to 6 in this Court) to respondents 7
to 18 flor-an ostensible consideration of Rs. 1,35,000/-.
The appellants and respondents 1 to 3 instituted two

separate suits for pre-enption in respect of this sale. In
both the suits the sale price as inserted in the sale deed
was questioned. The two suits were consolidated and the

plaintiffs in each suit were joined as defendants in the
other suit as contenplated by s. 28 of the Act. It appears
that on April 28, 1958, a statenent was nmade on behalf of
the vendees admitting the right of the pre-enptors in both
the suits and conceding that a decree be passed in favour of
respondents 1 to 3.in the first instance and on their
failure to pay the anpunt, the appellants be held entitled
to a decree on paynent of Rs. 1,35, 000/-. Apparently al
other objections raised by the vendees to the right of the
pre-enptors were dropped. Counsel for the appellants also
made a statenent expressing his wllingness to pay a  sum
of Rs. 1,35,000/-. Counsel for the respondents 1 to 3
however did not accept the ampunt of consideration as
entered in the sale deed and wanted the issue in regard to
the pre-enption noney to be decided on the nerits. The
trial Court by its judgnent and decree dated June 30, 1958
granted to the plaintiffs in both the suits a decree in the
foll owing ternmns:

"It is ordered that a decree is granted to
the plaintiffs for possession of land in suit
by pre-enption on paynent of Rs. 1,35,000/- on
the condition that the plaintiffs deposit this
amount in the court for paynment to t he
vendees-defendants w thin one nonth on or
before 30th July, 1958, otherwise this /suit
shall stand dismissed. In case of default by
the plaintiffs Godhu etc. Mola and  other
rival pre-enptors, who are plaintiffs in suit
No. 556 of 1958 shall be entitled to deposit
the above anount as pre-enption noney on- or
bef ore 30th COctober, 1958, and get t he
possession of the land in suit."

This decree was apparently framed in the Ilight of the
provisions of s. 28 of the Act and Order 20, r. 14, C P.C
Section 28 which provides for concurrent hearing of two or
nore suits for pre-enpting the sanme sale | ays down that each
decree shall state the order in which each claimant 1is
entitled to exercise his right of pre-enmption. Order 20 r
14( 1 )(a) lays down that the decree

132

in a pre-enption suit shall, when purchase nmoney has not
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been paid in the Court, specify a day on or before which the
same shall be paid and Order 20 r. 14(2)(b) provides inter
alia that in so far as the clainms decreed are different in
degree, the claimof the inferior pre-enptor shall not take
ef fect unless and until the superior pre-enptor has
failed to conply with the provisions of sub-rule 1

Respondents 1 to 3, feeling dissatisfied with the
decision on the amount of deposit to be nade, preferred an
appeal to the Punjab High Court. On January 6, 1967 the
Hi gh Court allowed the appeal and reduced the anmount of
deposit to Rs. 1,05,800/-. While fram ng the decree the Hi gh
Court allowed the plaintiffs pre-enptors a period of three
nonths from January 6, 1967, for depositing in Court the
amount of Rs. 1,05,800/- failing which their suit was
directed to stand dismssed. Nothing was stated in the
decree as regards the claimof the appellants. Attention of
the High Court apparently does not seemto have been drawn
to the provisions either of s. 28 of the Act or of Oder 20,
r. 14, CGvil P.C or of para 3 of Chapter 1-Mc) at page 59
of Volune 1 of the Punjab H gh Court Rules and Orders. Para
3 aforesaid -enphasises the inmportance of specifying a
definite date for the deposit of nobney in Court.

It may at this stage appropriately be observed that the
omi ssion to state i'n the decree the order in which the two
rival claimants wereentitled to exercise their right of
pre-enption m ght have been due either to the fact that the
appel l ants (who were inpl eaded as respondents in the High
Court) in viewof s. 31 as interpreted in Ram Swarup V.
Munshi  and Qthers(1) did not press their claimand did not
ask for the inclusion of a direction regarding their right
in the H gh Court decree, or to the fact that they may have

felt that having expressed .their willingness in the tria
Court to deposit Rs. 1,35,000/- it was no |longer ‘open to
them to question this valuation. It isalso not unlikely

that in view of the decision in Ram Swarup’s case(1) t he
Hi gh Court thought that the only right of pre-enption
subsisting on January 6, 1967 was that of respondents 1 to
"3 and that there was, therefore, no occasion for maki ng any
consequential order in fax,our of the appellants under O der
41, r. 33 CGvil P.C. The judgnment of the High Court does
not contain any discussion on the point as to why no

reference was made to the appellants’ clains. It would
certainly have been nore helpful if the Hgh Court had
stated sonething in its judgnent on this aspect. In _the

circunstances of this case, however, we need say nothing
nore on this point.

It is against the decree of the H gh Court reducing the
amount of deposit to be nmade by respondents 1 to 3 that the
appel | ant s-

(1) [1963] 3 S.C. R 858. ~?

133

pre-enptors have cone to this Court on appeal and  their
right to appeal is challenged on the ground that the
exi sting |l aw of preenption has retrospectively deprived them
of their right to preenpt by prohibiting the courts from
passing a decree for pre-enption inconsistent with the Act
as anended. The chall enge seens to be well founded.

This Court had in Ram Swarup’s case(l) occasion to
construe the effect of s. 31 of the Act. According to that
decision, s. 31 is plain and conprehensive enough to require
an appellate court to give effect to the substantive
provi si ons of the Anmendi ng Act whet her the appeal before it
i s one against a decree granting pre-enption or one refusing
that relief. Following the ratio of this decision it nust
be held that it is not open to this Court to pass a decree
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of pre-enption in favour of the appellants who were deprived
in 1960 of their right to secure such a decree in the
present suit. Indeed it was not open even to the Hi gh Court
to pass a decree of pre-enption in favour of the appellants
on January 6, 1967 and the decree of that court is
unexceptionable in this respect. The argument that the
appel l ants. had already cured a decree in their favour by
the trial Court, which decree has becone final, and that
they have fully conplied with its terns and further that in
the present appeal, they are nerely seeking nodification of
the decree of the High Court in favour of respondents 1 to 3
by getting the amount of pre-enption noney enhanced to Rs.
1,35,000/-, wthout clainmng any right of pre-enption in
their own favour, is unsustainable. This argunent ignores
that the scheme of s. 28 of the Act read with Order 20, r
14, Civil P.C. does not postulate decrees of pre-enption in
favour of rival pre-enptors on paynent of different amounts
of purchase npney in respect of the same sale. Such a
course nay lead to conflicting decisions on the question of
value of the property sought to be pre-enpted for the
pur poses of pre-enption suit. Besides the appellants’ right
to pre-enpt the sale under the unanended |law was admittedly
inferior to that of respondents 1 to 3 and the appellants
could only be held entitled to exercise their right after
the failure of the /'said respondents to conply with the terns
of the decree in their favour. The right of respondents 1
to 3 was determ ned by the High Court and it was clained on
their behalf at’ the Bar of this Court that they had already
deposited the preenption noney as required by the Hi gh Court
decree. Indeed this assertion was not disputed on behalf of
the appellants. W are accordingly unable to hold that the
appel l ants have successfully executed the decree of pre-
enption in their favour

The appellants further developed their argunent by
submitting that the decree passed by the trial Court in
their favour was
(1) [1968] 3 SC. R 858.
134
never appeal ed agai nst and that the sane has becone fina
and binding on all parties. The only appeal preferred by
respondents 1 to 3, according to this submssion was from
the decree in their own suit, with the result that the
decree in favour of the appellants passed by the trial Court
in their suit has by now beconme concl usive and unassail abl e.
We cannot accept this submi ssion. There is-nothing on the
record to show that the appeal presented in the H gh Court
by respondents 1 to 3 was directed agai nst the decree passed
intheir suit. Apparently, the appeal was filed against the
decree passed in the consolidated suits dealing wth the

rights of both the rival pre-enptors, and all the parties
interested in the right of pre-enption were inpleaded in the
appeal . Besides, this contention seens to us to be only

anot her way of putting the same argunent, nanely, that there
can be two or nore different determ nati ons of the ampunt of
pre-enption noney in the two consolidated suits for pre-
enpting the sale in question. It also postulates a claimby
an inferior pre-enptor to pre-enpt the sale by naking the
deposit of the pre-enption noney before the superior pre-
enptor has failed to conply with the terms of the decree in
his favour. This argunent, as the foregoing discussion
shows, is wthout nmerit. 1In the present case, a further
guestion arises as to whether or not it was open to the
appel | ant s to ask the Hgh Court not to vary t he
determ nation of pre-enption noney in the appeal preferred
by respondents 1 to 3 without formally preferring a separate
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appeal fromthe other decree considered to have been passed
in the other suit because passing of such an inconsistent
decree on appeal on the question of valuation would not be
permi ssible in law. No argument on these |ines was addressed
in the High Court. The effect of this om ssion has not been
canvassed in this Court either. W would, therefore,
express no opinion on this aspect. The final decree
relating to the rival clains of pre-enption in respect of
the sale in question, however, seens to be that of the High
Court which may well be considered to be binding on all the
parties to it. And then, if the appellants’ claimthat the
decree passed in their favour by the trial Court in their
suit has already becone final and their right is unaffected
by the decree of the High Court, then they cannot be
considered to be aggrieved by the inpugned decree, and,
therefore, they cannot claimany locus standi to appea
against it.

From whi chever point of view one |ooks at the position
the appellants cannot claima right of appeal from the
decree of the Hi-gh Court determ ning the pre-enption noney
to be Rs. 1 05,800, The right to appeal against that decree
can only be exercised by a person whose claimof pre-enption
in respect of the sale in question can be considered to have
been adversely affected by it. The appellants on their own
argunent possess no such right.

135

The prelimnary objection, therefore,  succeeds and
allowing the sane we disnmss the appeal wth costs.
Respondents 1 t0 3 claimto have deposited the amount within
the time specified by the Hi gh Court and as the appellants
do not as indeed cannot claima decree in their favour from

this Court, it becones unnecessary for us to specify any
date for the paynent of such deposit.
R K P.S. Appeal dism ssed.
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