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PETI TI ONER
MUTHAI AH SEKHAR

Vs.

RESPONDENT:
NESAMONY TPT. CORPORATI ON LTD. & ANR.

DATE OF JUDGVENT: 01/ 09/ 1998

BENCH
K. VENKATASWAM , A. P. M SRA

ACT:

HEADNOTE

JUDGVENT:
[WTH Cl VIL APPEAL NO 13385 OF 1996]
JUDGMENT
K. Venkat aswanmi, J.
G vil Appeal No. 13391/ 86:

Aggrieved by the dismssal of his appeal at the
adm ssion stage, the _appellant, who -sustained serious
injuries in a notor accident that took place on 10.8.84, has
preferred this appeal

The appellant along with his nother, brother and
sister-in-law were travelling in a taxi from Nagarcoil to
Trivandrumon 10.8.84. A bus, belonging to the respondent-
Corporation comng from the opposite direction, dashed
against the taxi while trying to overtake a bull'ock cart,
resulting in the death of the Driver and the appellant’s
not her. The ot her occupants i ncluding the appel | ant
sustained injuries. The appellant noved the Mdtor Accident
Cains Tribunal, Trivandrum dainmng a sumof Rs.5, 06, 091/-
as conpensation. At the tinme of accident, he was aged about
25 years and after practising as a Lawer for sone tine,
applied for and secured a seat in the Madras University for
pursuing his ML. course. He sustained in all seven-injuries
i ncluding dislocation of right hip, head injury and injury
to the left eye and ear. Initially, he was adnitted to the

Medi cal college Hospital, Trivandrum for treatnment’ and
after discharged therefrom he was admtted again to the
Madras Ceneral Hospital for further treatnment. It was the

claimof the appellant that he was to be treated for the
left carotid cavernous fistula; a condition which required
the treatment of balloon enbolisation. According to the
appel l ant, the said treatnent was not available in India and
his brother, who was a practising Doctor at New York, United
States, asked the appellant to go over there for treatnent.
Accordingly, he went to the United States and had his
treatment there. The Head of the Neurosurgery Departnent of
Trivandrum Medi cal Coll ege Hospital gave a Disability
Certificate assessing loss of 60%vision in the |left eye and
50% hearing in the left ear. He also opined that dislocation
of the right hip was permanent. Bringing all these factors
in his claimpetition, he made a claimof Rs.5,06,091/-.

The Tribunal was of the view that the claimtowards the
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travel ling expenses to New York and Medical expenses in the
Hospital at New York and nedi cal expenses in the Hospital at
New York and Medical expenses in the Hospital at New York

cannot be allowed as there was no record to show that the
facilities were not available in India for such treatnent.
The Tribunal after referring to the Disability Certificate
given by the Head of the Neurosurgery Departnent and ot her
factors, awarded the conpensation in a sumof Rs.1,76,000/-.

Aggrieved by the meager ampunt of conpensation awarded
by the Tribunal, the appellant preferred an appeal to the
Kerala High Court in MF.A No. 712/90. Unfortunately, the
appel l ant’ s appeal canme up for admission along wth the
appeal s filed by the other injured occupants of the taxi and
the |l egal representatives of the deceased person. A Division
Bench of the Kerala High Court sumarily dismssed all the
appeals at the adnmission  stage. Hence, this appeal by
speci al | eave.

Learned senior counsel appearing for the appellant,
placing reliance onthe disability Certificate issued by the
Head of  ‘the Neurosurgery Departnent and the letter witten
by a Doctor in New York to the U S. Consulate at Madras to
enabl e the appellant to get necessary visa for his treatnent
at United States and the oral evidence given by the Doctor,
who gave the Disability Certificate, submtted that the
findings of the Division Bench cannot be supported According
to the |earned senior counsel, the appellant has di scharged
the burden to prove his case that the treatnment he had in
New York was not ‘available in Indiaat that tine and there
is no iota of evidence on the side of the respondents to
dermol ish the claimof the appellant in this regard. In any

event, according to the [Iearned senior counsel, it was not
for the respondent to suggest what type of  treatnent the
injured has to wundergo. It was further contended that

neither the Tribunal nor the Hi gh Court had any nmaterial to
di sbelieve the evidence produced by the appellant. In the
absence of any positive evidence  from he side of the
respondent-Corporation, it was the contention of the |earned
seni or counsel for the appellant that the H gh Court should
have al |l owed the conpensation as claimed by the appel l'ant.

Cont endi ng contrary, | ear ned counsel for the
respondent -corporation subnitted that the H gh Court has
correctly appreciated the evidence and the Hi gh Court has
factually found that the Award of Rs. 1,76,000/- was on the
hi gher side. He also invited our attention to the ora
evi dence of the Doctor, who gave the Disability Certificate.

After going through the Award of the Tribunal and the
judgrment of the High Court, we are of the view that the
appel l ant was not given the just conpensation on the facts
of the case, to which he was entitled to. The Disability
Certificate was not totally accepted by the High Court only
on the ground that the Doctor, who gave the Certificate, has
no authority to give such a Disability Certificate in
respect of vision in the left eye and | oss of hearing.in the
left ear. We have perused he evidence of the Doctor, who
gave the Disability Certificate, and he has asserted in the
evi dence as foll ows: -

" Before | issued this certificate

Ext. A22 | saw the report of

neur ol ogi st  of the MCH The

respective departnents wll send

their reports. | referred the

patient to opthalmc hospital and

ENT specialist, MC H, Trivandrum

ENT rmust have seen it. Audeonetry

was done to him | did not exam ne
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his Vi si on. Opht hal nol ogi st
exam ned his vision. He had | ot of
problem Mainly Deplopia. Regarding
the nature of deplopea only the
Opht hal mi ¢ surgeon can expl ai n
Audi onetry was done and a report
was gi ven by ENT departnment. when |

treat a patient, | alone will issue
a disability certificate. O her
departrments will i ssue reports

about the treatnent nade by them |
have not seen any disability
certificate issued by the other
departnments. As head to he treating
unit the Neur ol ogi st = can issue
disability certificate. There is in
60% | oss of hearing in one ear

Wth respect to-vision also | have
seen the report. Your ar not
conpetent to issue a disability
certificate regardi ng  eye and —ear
(Q Not correct (ANs.) Othopaedic
surgeons are conpetent to issue
disability certificate in respect
of every systemof the body on the
basis of the MZ brid scale. Hs
left hip is affected. He had a
danage to optical nerve of the left
side. | nean the 2nd crani al nerve.
That was not nentioned in the |oss
certificate. when thereis a tota

| oss, each of the reasons need not

be nentioned. | say you have not
mentioned the reasons for assessing
50% disability (Q. | “have stated

inthe certificate the reasons. |

say wWithout getting reports from

the other departments you . have

i ssued the certificate (Q No

(Anser).

On a fair reading of the evidence, we are of the view
that the Hi gh Court was not justified in doubting the
correctness of the Disability Certificate. Further, it is on
record that the treatnment by balloon enbolisation of the
fistual was not available in India.

The Assistant Professor dinical Neurosurgery, New York
Uni versity School of Medicine, in his letter addressed to
the U. S. Consul ate, Madras, has stated thus:-

" M. Mithaiah Sekhar is a 27-year-

old Asian Indian male who was

i nvolved in a nmajor autonobile

accident in |India in August, 1984.

Hi s nother was killed in this

accident and M. Mithaiah Sekhar

hi nsel f sust ai ned nmul tiple
injuries. He presented to t he
Gover nnent  Gener al Hospi t al in

Madras with head injury, decreased
vision and bulging of left eye,
Exam nati on reveal ed mar kedl y
decreased visual acuity, pulsating
proptosis and a bruit in the |eft
eye. A cerebral angiogram clearly
showed the presence of a carotico-
cavernous fistul a.
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The npdern treatnment for this
condition is intra-arterial balloon

enbol i zati on of the fistual
sparing the carotid artery. This
procedure is not available in

India. the only procedure they
could offer himin Mdras was a
carotid ligation, which apart from

not being curative, is dangerous
and can cause di sastrous
conplications such as stroke.

| have reviewed all his nedica

records and angi ograns from nadras
and strongly feel that he should
come to the United States to have
the balloon enbolization. 1 can
make all the-arrangenents for this
procedure to be done at New York
Uni versity Medi cal Center. The

pati'ent’s brother, Dr. Mt hai ah
Sukumar an, is a practicing
physician in New York and is
willing to bear all expenses.

I would like to request that a visa

be issued to him as soon as

possi bl e bef ore t he pati ent

devel ops an irreversible

conplication 'such as blindness,

stroke, cerebral henorrhage or even

death."

This was not given the due inportance both by the
tribunal and by the High Court in rejecting the claimof the
appellant for travelling to New York and expenses incurred
for his treatnent at New York. As rightly pointed out by the
| earned senior counsel for the appellant, no attenpt was
made by the Respondent-Corporationto produce evidence ora
or docunentary to the effect that ‘the facility was avail abl e
in India. Even otherwise, the view taken by the H gh Court
that the appellant never inforned the respondent about his
going to New York for treatnment and he cannot burden the
Corporation with the expenses for ‘treatnent in foreign
country, is not correct. Nothing prevented the injured
person from taking the best available nedical facilities to
recover from the disabilities caused by the tortfeasor. W
have already noticed that the appellant was 25 years old and
was a student of ML. Course at the time of the accident and
he could not conplete the ML. Course because of the
accident and permanent disability he has sustained in the
accident. The Tribunal has found that he woul d have earned
at least Rs. 1,000/- a nobnth as a practioner in |law at the
begi nni ng st age.

We can wusefully refer at this stage to a ' recent
judgrment of this Court in Shashendra Lahri Vs. UNICEF & Os.
[(1197) 11 SCC 446]. |In that case, a 17 year old boy and a
student of B. Com, suffered nmultiple injuries in a notor
acci dent which occurred on 6.1.77. He suffered pernanent
disability of shortening his right leg by three inches. It
was also noticed that the injured thereafter continued his
education and has a good academic career. The Tribunal in
that case awarded a sumof Rs. 33,000/- only as against the
claimof Rs. 6, 00,000/- . On appeal, the H gh Court
enhanced the anmpbunt to Rs. 58, 000/-. This Court, on further
appeal , was of the view that having regard to the age of the
appel lant at the tine of accident and the prospects in view
of his good academ c career, the adverse effect of his
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permanent disability as a result of the notor accident on
his future prospects, is much nore than that assessed by the
H gh Court. On that basis, this court awarded further sum
of Rs. 4 lakhs in addition to that awarded by the High
Court.
[ Enphasi s suppl i ed]

Appl ying the above principle to the facts of this case,
we find no difficulty in awarding a sumof Rs. 3 lakhs in
addition to that awarded by the Tribunal confirned by the

H gh Court. This enhanced ampunt of conpensation will bear
interest at the rate of 12%p.a. fromthe date of the claim
petition till the date of payment.

The appeal is accordingly allowed. No costs.

Cvil Appeal No. 13385/ 96:

This appeal is preferred against the order in Review
Petition in MF. A No. 712/90. In view of the disposal of
the appeal against the "MF.A - No. 712/90, this appeal wll
al so stand disposed of accordingly with no order as to
costs.




