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CASE NO. :
Appeal (civil) 4803 of 2001
Appeal (civil) 4808 of 2001

Speci al Leave Petition (civil) 13102 of 1996
Speci al Leave Petition (civil) 13107 of 1996

PETI TI ONER:

DI STRICT M NI NG OFFI CER AND ORS.
Vs.

RESPONDENT:

TATA | RON & STEEL CO. & ANR.

DATE OF JUDGVENT: 31/ 07/ 2001

BENCH:

G B. Patt anai k, S.N. Phukan, B.'N. Agrawal

JUDGVENT:

PATTANAI K, J.

DELAY CONDONED.

LEAVE GRANTED I N ALL THE SLPS.

THI'S BATCH OF CASES RELATE TO THE CESS AND OTHER TAXES
ON M NERALS (VALI DATI ON) ACT, 1992 [ HEREI NAFTER REFERRED TO AS
"THE ACT']. THE QUESTION FOR CONSI DERATION IS, “BY THE
AFCRESAI D ACT, WHAT | N FACT HAS BEEN VALIDATED, IS |'T ONLY THE
TAXES ON M NERALS ALREADY REALI SED UNDER THE | NVALI D LAW OR
THE RI GHT TO LEVY TAX AND REALI SE THE SAME, VWHI CH BECAME DUE
UPTO 4TH OF APRIL, 19917 SEVERAL CASES ARl SI NG FROM DI FFERENT
STATES HAVE BEEN TAGGED ON TO THE MAI N MATTER ARI SI'NG QUT OF
THE JUDGVENT OF THE PATNA HI GH COURT, WERE LI STED TOGETHER,
BUT WVE THI NK | T APPROPRI ATE TO DECI DE THE Bl HAR MATTER, SO THAT
THE LAW LAI D DOWN THEREI N WOULD BE FOLLOWAED | N OTHER CASES.
I NCI DENTLY, THE EARLI ER JUDGVENT OF THI' S COURT ARl SI NG QUT OF
THE SAI D VALI DATI ON ACT I N RELATION TO THE LEVY OF TAX ON
M NERALS IN THE STATE OF TAML NADU IN THE CASE OF
P. KANNADASAN AND CRS. VS. STATE OF TAM L NADU AND
ORS., 1996(5) S.C.C. 670, IS REQU RED TO BE RECONS|I DERED AND
IT IS FOR THAT PURPOSE, THESE CASES HAVE BEEN REFERRED TO A THREE
JUDGE BENCH. I N THE CASE ARI SI NG QUT OF THE JUDGMVENT | N-PATNA
H GH COURT IN S.L.P.(CIVIL) NO 13102-13107 OF 1996, THE
STATE THROUGH THE DI STRICT M NI NG OFFI CER |'S THE PETI TI ONER AND
BY THE | MPUGNED JUDGVENT, THE H GH COURT THOUGH HAS
UPHELD THE VALI DI TY OF THE VALI DATI ON ACT, BUT HAS HELD THAT
THE SAI D VALI DATI ON ACT DOES NOT AUTHORI SE THE RECOVERY OF
ANY TAX OR CESS AFTER 4.4.91, EVEN IF THE LI ABI LI TY WAS | NCURRED
UNDER THE VALI DATED LAWS BEFORE 4. 4. 1991 AND CONSEQUENTLY,
THE DEMAND RAI SED BY THE STATE WERE QUASHED AND THE STATE
WAS RESTRAI NED FROM TAKI NG ANY STEPS TO REALI SE SUCH DEMAND.
BE | T BE STATED THAT A BATCH OF WRI T PETI TI ONS WERE FI LED BY
SEVERAL ASSESSEES, ASSAI LI NG THE LEGALI TY OF THE DEMANDS RAI SED
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BY THE M NI NG AUTHORI TI ES FOR PAYMENT OF CESS | N RESPECT OF
SUCH DUES, WH CH WOULD BE LEVI ABLE TILL 4TH OF APRIL, 1991. |IN
THE BATCH OF CASES RELATI NG TO STATE OF MADHYA PRADESH, AFTER
THE JUDGMVENT OF THI S COURT | N KANNADASAN S CASE, THE STATE

OF MADHYA PRADESH | SSUED NOTI CE TO SEVERAL ASSESSEES, RAI SI NG
THE DEMAND AND SUCH DEMAND WAS ASSAI LED BY FILING WRI T

PETI TIONS IN THE H GH COURT. APPLI CATI ONS HAD BEEN FI LED I N
THI'S COURT FOR GETTI NG THOSE WRI T PETI TI ONS TRANSFERRED, BUT NO
ORDER OF TRANSFER HAS BEEN PASSED BY THI S COURT AND AS SUCH
THE WRIT PETI TI ONS ARE STILL PENDI NG BEFORE THE H GH COURT OF
MADHYA PRADESH AND WE, THEREFORE, DO NOT PROPCSE TO DEAL

W TH THOSE MATTERS, SINCE THE H GH COURT CAN WELL DI SPCSE OF
THE SAME, ON THE BASI S OF OUR JUDGMVENT | N THE Bl HAR CASE.

ClVIL APPEAL NO. 9917 OF 1996, HOWEVER | S DI RECTED AGAI NST

THE JUDGVENT OF MADHYA PRADESH H GH COURT DATED

10.5.1995. BEFORE THE H GH COURT, THE VALIDI TY OF THE

ORDI NANCE NO. 7 OF1992 AS WELL  AS CESS VALI DATI ON ACT 16 OF
1992 HAD BEEN ASSAI LED. THE H GH CCURT, BY THE | MPUGNED
JUDGVENT UPHELD THE VALI DI TY OF THE AFORESAI D VALI DATI ON ACT.
WE ARE | N RESPECTFUL AGREEMENT W TH THE SAI D CONCLUSI ON AND
HOLD THE VALI DATI ON ACT TO BE CONSTI TUTI ONALY VALID. HENCE NO
| NTERFERENCE IS CALLED FOR I N'THE ClVIL APPEAL. BUT THE DI SPUTE,
WHETHER FRESH NOTI CE COULD BE | SSUED FOR COLLECTI ON AND LEVY

OF DUES | N RESPECT OF LIABILITY ACCRUED TILL 4.4.91 IS THE SUBJECT
MATTER I'N PENDI NG WRI T-"PETI TIONS IN THE H GH COURT. I N THE
CASES ARI SI NG QUT OF 'THE JUDGVENT | N KARNATAKA HI GH COURT,

THE H GH COURT HAS FOLLOWED THE JUDGMVENT OF THI S COURT I N
KANNADASAN AND THUS UPHELD THE RI GAT OF THE STATE TO LEVY
DEMAND AND COLLECT, WH CH WAS COLLECTABLE UPTO 4. 4.1991 AND
THE ASSESSEES ARE CHALLENG NG THE SAI D JUDGVENT IN THI S COURT.
SEVERAL WRI T PETI TI ONS WERE FI'LED UNDER ARTI CLE 32,

CHALLENG NG THE CONSTI TUTI ONAL VALI DI TY-OF THE VALI DATI ON ACT
AS WELL AS FOR QUASHI NG THE DEMAND NOTI CES DATED 1. 8.98 AND
2.9.98, |SSUED BY THE DEPARTMENT CF M NES AND ZOOLOGY | N

THE STATE OF KARNATAKA. I N-THE CASES ARI SI NG QUT OF ' JUDGVENT
OF ANDHRA PRADESH HI GH COURT, THE HI'GH COURT FOLLOWED THE
JUDGVENT OF THI S COURT | N KANNADASAN AND UPHELD THE

CONSTI TUTI ONAL VALI DI TY OF THE VALIDATI ON ACT AS WELL AS THE

Rl GHT OF THE STATE TO MAKE THE DEMAND UPTO 4.4.1991 AND THI S
JUDGVENT OF THE ANDHRA PRADESH HI GH COURT | S BEI NG ASSAI LED

BY THE ASSESSEES | N DI FFERENT SPECI AL LEAVE PETI TFONS. | N
KANNADASAN' S CASE, VWH CH ARI SES OQUT OF THE JUDGVENT OF

MADRAS HI GH COURT, AFTER THE JUDGMVENT OF THI S COURT, REVI EW
PETI TI ONS WERE FI LED BY THE ASSESSEES AND THI S COURT HAD
MERELY DI RECTED THOSE REVI EW PETI TI ONS TO BE TAGGED ON ' TO THE
SPECI AL LEAVE PETI TI ONS FI LED AGAI NST THE JUDGVENT OF PATNA

H GH COURT, BUT I N THOSE PETI TI ONS, NO FORMAL NOTI'CE HAD BEEN

| SSUED TO THE STATE OF TAM L NADU AND NECESSARI'LY THEREFORE,
THOSE REVI EW PETI TI ONS HAVE TO BE DE- LI NKED AND ONLY AFTER

DI SPOSAL OF THE SPECI AL LEAVE PETI TIONS FILED, ARI SING OUT OF THE
JUDGVENT OF PATNA HI GH COURT, THE REVI EW PETI TI ONSTCAN BE

LI STED FOR OBSERVANCE OF FORMALI TI ES AND DI SPOSAL.

THOUGH LARGE NUMBER OF COUNSEL ARGUED FCOR DI FFERENT
SETS OF PERSONS, BUT BASI CALLY TWO CONTENTI ONS WERE ADVANCED.
ONE BY MR RAKESH DW VEDI, THE LEARNED SENI OR COUNSEL,
APPEARI NG FOR THE STATE OF Bl HAR, CONTENDI NG THAT THE
VAL| DATI ON ACT AUTHCORI SES THE STATE GOVERNMENTS TO LEVY AND
REALI SE TAX WH CH WERE DUE UP TO THE DATE OF VALI DATI ON,
NAMELY, 4.4.1991 AND THERE SHOULD NOT BE ANY EMBARGO ON THE
STATE' S POAER TO REALI SE THE SAME NOTW THSTANDI NG THE FACT
THAT THE LI FE OF THE VALI DATI ON ACT WAS ONLY UPTO 4. 4. 1991.
THIS STAND OF MR DW VEDI, LEARNED SENI OR COUNSEL APPEARI NG
FOR THE STATE OF Bl HAR WAS SUPPORTED BY MR CHAUDHARY,
APPEARI NG FOR THE STATE OF MADHYA PRADESH, MR SANJAY
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HEGDE, APPEARI NG FOR THE STATE OF KARNATAKA AS WELL AS MR

MARI ARPUTHAM  APPEARI NG FOR THE STATE OF TAM L NADU.

ACCORDI NG TO VR. DW VEDI, THE JUDGVENT OF THI S COURT I N
KANNADASAN S CASE SQUARELY COVERS THE PO NT AND HAS RI GHTLY
BEEN DECI DED AND THE SAME DCES NOT REQUI RE ANY RE-

CONSI DERATI ON.  ON BEHALF OF DI FFERENT SETS OF ASSESSEES,
ARGUMENTS WERE ADVANCED BY DI FFERENT COUNSEL, PARTI CULARLY

BY MR SHANTI BHUSHAN, MR PARASARAN, MR KK VENUGOPAL,

DR A M SINGHVI, MR AK GANGULI AND MR RANJI T KUVAR,

ALL SENI OR COUNSEL, AND THE ESSENTI AL CONTENTI ON WAS THAT THE
PARLI AMENT | N FACT CAME FORWARD W TH THE VALI DATI ON ACT
AFTER DI FFERENT CESS ACTS WERE STRUCK DOAN ON THE GROUND OF
LACK OF LEG SLATI VE COVPETENCE SOLELY TO ENSURE THAT THE LEVI ES
COLLECTED ARE NOT REQUI RED TO BE REFUNDED BY THE STATES WHI CH
WOULD HAVE A SERI QUS | MPACT ON THE STATE REVENUES OF THE
CONCERNED STATE GOVERNMENTS, "AND THEREFORE, | N THE ABSENCE

OF ANY LAW SUBSEQUENT TO 4. 4.1991 THE AUTHORI TY TO COLLECT HAS
DI SAPPEARED AND CONSEQUENTLY THE DECI SION OF THI S COURT | N
KANNADASAN' S CASE HOLDI NG THAT NOT- ONLY THE TAXES ALREADY
CCOLLECTED_NEED NOT BE REFUNDED, BUT THE TAXES AND CESSES

VWH CH HAVE NOTALREADY BEEN COLLECTED ALSO BE COLLECTED IS NOT
CORRECT IN LAW | T WAS ALSO FURTHER CONTENDED THAT THI S COURT
VWH LE EXAM NI NG THE PROVI SIONS OF THE VALI DATI ON ACT I N THE

LI GHT OF THE PURPOSE THAT WAS SOUGHT TO BE ACHI EVED BY THE
PARLI AMENT HAS NOT/BORNE IN M ND THE VERY STATEMENT OF

OBJECTS AND REASONS AS WELL AS THE LANGUAGE OF SECTION 2 OF
THE VALI DATI ON ACT, AND THE ABSENCE COF A PROVISION I N THE

VAL| DATI ON ACT, CORRESPONDI NG TO THE PROVI SI ONS CONTAI NED | N
SECTION 6 OF THE GENERAL CLAUSESACT. I T IS THE UN FORM
CONTENTI ON OF ALL THE COUNSEL -APPEARI NG FOR DI FFERENT SETS OF
ASSESSEES THAT THE JUDGVENT OF THI S CCOURT | N KANNADASAN
CONFERRI NG RI GHT ON THE STATE TO LEVY AND COLLECT THE TAXES ON
M NERALS, WH CH COULD BE LEVI ABLE UNTI'L 4TH APRI L, 1991, WOULD
RUN CONTRARY TO ARTI CLE 265 OF THE CONSTI' TUTI ON AND WOULD
TRAVERSE BEYOND THE OBJECT OF THE VALI'DATI ON ACT, AND
CONSEQUENTLY | T WOULD BE APPROPRI ATE FOR THI' S LARGER BENCH TO
RE- CONSI DER THE EARLI ER JUDGVENT OF TWO JUDGE BENCH/ I N
KANNADASAN S CASE.

BEFORE WE PROCEED FURTHER | N. ENUVERATI-NG AND
EXAM NI NG THE CONTENTI ONS RAI SED BY THE COUNSEL FOR THE
PARTIES, | T WOULD BE APPROPRI ATE TO NOTI CE-THE H STORY LEADI NG
TO THE ENACTMENT OF THE VALI DATI ON ACT. THE STATES COF ANDHRA
PRADESH, Bl HAR, KARNATAKA, MADHYA PRADESH, TAM L NADU,
MAHARASHTRA AND ORI SSA HAD ENACTED SEVERAL LEG SLATI ONS
AUTHORI SI NG LEVY ON M NERALS. | N THE CASE OF | NDI A CEMENT
LTD. VS. STATE OF TAM L NADU - 1990 (1) SUPREME COURT
CASES 12, A SEVEN JUDGE BENCH OF THI S COURT CAME TO HOLD
THAT THE LEVY I N QUESTION IS ESSENTI ALLY A LEVY ON M NERALS AND
I S RELATABLE TO ENTRIES 23 AND 50 OF LIST I, BUT ON ACCOUNT OF
DECLARATI ON MADE BY PARLI AMENT CONTAI NED I N SECTI ON-2 OF
M NES AND M NERALS ( REGULATI ON AND DEVELOPMENT) ACT,
1957, THE STATE LEG SLATURES HAVE BEEN DENUDED OF THE POWER
TO LEVY TAX ON M NERALS AND, AS SUCH, THE | MPCSI TI ON OF TAX ON
M NERALS UNDER SECTI ON 115 OF THE TAM L NADU PANCHAYAT
ACT, 1958 IS ULTRA VIRES. TH S COURT FURTHER HOLD THAT THE
EARLI ER DECI SION OF THI' S COURT IN HRS MURTHY' S CASE - 1964
(6) SUPREME COURT REPORTS 666, HAS NOT BEEN CORRECTLY
DECI DED. SOVETI ME THEREAFTER A THREE JUDGE BENCH OF THI S
CCOURT DECI DED THE CASE OF ORI SSA CEMENT - 1991 SUPPL. (1)
SUPREME COURT CASES -430, AND FOLLOW NG THE LARGER BENCH
DECI SION OF THI'S COURT I N | NDI A CEMENT DECLARED | DENTI CAL
LEVI ES | MPCSED BY THE STATES OF ORI SSA, BI HAR AND MADHYA
PRADESH TO BE | NCOWPETENT AND VO D. THE COURT FURTHER HELD
THAT THE DECI SI ON TO BE OPERATI VE PROSPECTI VELY W TH EFFECT
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FROM THE DATE OF THE JUDGMENT |.E. 4.4.1991 SO FAR AS THE STATE
OF BIHAR | S CONCERNED, AND 22.12.1989 SO FAR AS ORI SSA WAS
CONCERNED, THE DATE ON WHI CH THE ORI SSA H GH COURT STRUCK
DOMN THE LEVY, AND 28. 3. 1989 SO FAR AS MADHYA PRADESH WAS
CONCERNED, THE DATE ON WHI CH THE MADHYA PRADESH HI GH

COURT STRUCK DOWN THE LEVY. I T IS AFTER THE AFORESAI D TWD
JUDGVENTS THE PARLI AMENT CAME FORWARD | NI TI ALLY BY

PROMULGATI NG AN ORDI NANCE, CALLED THE CESS AND OTHER TAXES

ON M NERALS (VALI DATI ON) ORDI NANCE, 1992, AND THEREAFTER BY
REPLACI NG THE SAME BY ACT 16 OF 1992 WH CH WAS PUBLI SHED | N
THE GAZETTE OF INDIA ON 4.4.1992. UNDER SECTION 2 OF THE
VALI DATI ON ACT THE PARLI AMENT BY LEGAL FI CTlI ON PURPCRTS TO
HAVE ENACTED THE PROVI SIONS OF THE ACTS MENTI ONED I N THE
SCHEDULE KEEPI NG THE PROVI SI ONS OF SUCH ACT TO HAVE

REMAI NED | N FORCE UPTO 4TH APRIL, 1991. THE SCHEDULE

CONSI STS OF 11 DI FFERENT ACTS, WH CH ACTS HAD BEEN DECLARED
BY THI S COURT TO BE ULTRA VI RES AS THE STATE LEG SLATURES WERE
DENUDED OF THEI R PONERS TO MAKE THOSE LAWS | N VI EW OF
DECLARATI ON MADE BY THE PARLI AMENT. CONTAI NED I N SECTION 2 OF
M NES AND. M NERALS ( REGULATI ON AND DEVELOPMENT) ACT,

1957. IN-THE EYE OF LAW THEREFORE, THOSE 11 ACTS MJST BE
HELD TO HAVE BEEN ENACTED BY THE PARLI AMENT UPTO 4TH APRIL,
1991. AFTER THE ENACTMENT OF THE VALI DATION ACT WRI T

PETI TI ONS WERE FI LED I N THE H GH COURT CHALLENG NG THE VALI DI TY
OF THE SAI D VALI DATI ON“ACT. THOSE WRI T PETI TI ONS HAVI NG BEEN
DI SM SSED BY THE HI G4 COURT, THE MATTER WAS CARRIED TO THI S
COURT | N KANNADASAN S CASE AND THE SAI'D CASE WAS DI SPOSED

OF BY JUDGVENT DATED JULY 26, 1996, REPORTED I'N 1996 (5)

SCC, 670. A TWDO JUDGE BENCH OF THI'S COURT CONSI DERED THE 7
CONTENTI ONS RAI SED BY THE ASSESSEE AND REJECTED ALL THE
CONTENTI ONS AND HELD AS FOLLOWS: -

(1) THAT BY ENACTI NG THE VALI DATI ON ACT, THE
PARLI AMENT DOES NOT SEEK TO OVER- TURN THE
DECI SI ON RENDERED BY THI S COURT.

(I'') A PERUSAL OF SECTION 2 OF THE I'MPUGNED
ENACTMENT AND SECTION 2 OF THE 1969

VAL| DATI ON ACT CONSI DERED I N KRI SHNA

CHANDRA GANGOPADHYAYA WOULD SHOW

THAT SECTION 2 OF THE | MPUGNED ENACTMENT

'S A FAl THFUL REPRODUCTI ON AND REPETI TI.ON OF
SECTION 2 OF THE 1969 VALI DATI ON ACT,

WORD TO WORD. THE ONLY ADDI TI ONAL WORDS
ARE I N SECTION 2(1), VIZ. 'AND SUCH

PROVI SI ONS SHALL BE DEEMED TO HAVE

REMAI NED | N FORCE UPTO THE 4TH DAY OF

APRI'L, 1991.°

(I''1) THE PREAMBLE OF THE ACT STATING "TO
VALI DATE | MPCSI TI ON AND COLLECTI ON OF
CESSES AND CERTAI N TAXES ON M NERALS

UNDER CERTAI N STATE LAWS" AS WELL AS THE
PROVI SI ONS OF THE VALI DATI ON ACT CREATE
THE LEVY AS WELL AS VALI DATE THE RECOVERY
ALREADY MADE AND THE EXPRESSI ON

" COLLECTI ON' DCES NOT MEAN WHAT | S
ALREADY COLLECTED ALONE BUT MEANS THE
FUTURE COLLECTI ON AS WELL. NEI THER THE
PREAMBLE NOR SECTI ON 2 SAY THAT WHAT HAS
ALREADY COLLECTED ALONE | S VALI DATED.

(1'V) THE CONTENTI ON OF THE ASSESSEE THAT A
PARLI AVENTARY ENACTMENT WLL NOT PERM T
THE LEVY OF TAXES AND CESSES AT DI FFERENT
RATES | N DI FFERENT STATES I N THE COUNTRY AS
THAT WOULD BE DI SCRI M NATORY AND
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VALI DATI ON OF ARTI CLE 14 OF THE

CONSTI TUTI ON | S M SCONCEI VED AS

PARLI AMENT HAS | NTERVENED AND BY

ENACTI NG THE | MPUGNED LAW I N EXERCI SE OF

| TS UNDOUBTED PONER VALI DATED THE LEVY

AND ALL THAT FLOAS FROM I T.

(V) THE CONTENTI ON OF THE ASSESSEE THAT THE
DENUDATI ON OF THE PONER OF THE STATE

LEG SLATURE TO LEVY TAXES ON M NERALS | S NOT
AN ABSOLUTE AND UNLI M TED ONE, | S WHOLLY

M SCONCEI VED, PARTI CULARLY I N VI EW COF THE
DECI SIONS OF THI'S CCURT LN | NDI A CEMENT
AND CRI SSA CEMENT.

(M) THE CONTENTI ON OF THE ASSESSEE THAT THE
TAXES REALI SED BY VI RTUE OF THE VALI DATI ON
ACT CAN ONLY BE REALI'SED FOR THE PURPCSE

OF REGULATI ON OF M'NES AND M NERALS
DEVELOPMENT | S ALSO BASED UPON A

M SCONCEPTI ON-ABOUT THE LAW RELATI NG TO
TAXES AND WHAT | S LEVI ED UNDER THE

| MPUGNED ENACTMENT 1S A TAX/ CESS AND NOT

A FEE AND AS SUCH, | T I S NOT NECESSARY THAT
ELEMENT OF QUI D PRO QUO SHOULD BE

ESTABLI SHED | N EACH 'AND EVERY CASE.

(M) MERELY BECAUSE THE LEVY CREATED BY AN
ENACTMENT |S LI M TED TO A PARTI CULAR

PERI OD, THE ACT | TSELF CANNOT BE SAI D' TO BE
A TEMPORARY STATUTE AND THE ACT VERY

MJUCH CONTI NUES IN FORCE AND W LL REMAI N

N FORCE TILL PARLI AVENT CHOOSES TO REPEAL
I T AND, THEREFORE, SECTION 6 OF THE CGENERAL
CLAUSES ACT SHOULD APPLY.

NOTW THSTANDI NG THE CESSATI ON OF LEVY
CREATED BY SECTION 2(1) WTH 4TH DAY CF
APRI'L, 1991, THE MACH NERY REQUI-SI TE FOR
REALI SI NG AND REFUNDI NG THE TAXES/ CESSES
YET TO BE COLLECTED OR WRONGLY COLLECTED,
AS THE CASE MAY BE, IS KEPT ALIVE AND I T
CANNOT BE SUGGESTED W TH ANY
REASONABLENESS THAT THE SAI D MACHI NERY | S
KEPT ALIVE ONLY FOR THE PURPOSES OF

REFUNDI NG THE EXCESSI VELY CCOLLECTED TAXES
BUT NOT FOR COLLECTI NG RECOVERI NG THE
UNCOLLECTED/ UNRECOVERED TAXES AND CESSES.

W TH THE AFCRESAI D CONCLUSI ONS THI' S COURT DI 'SM SSED THE
APPEALS PREFERRED BY THE ASSESSEE AGAI NST THE JUDGVENT OF THE
MADRAS HI GH COURT.

THE PATNA HI GH COURT DI SPOSED OF THE BATCH OF WRI T
PETI TI ONS ON 17TH JANUARY, 1996 BEFORE THE JUDGMENT OF THI S
COURT I N KANNADASAN' S CASE. | N THE | MPUGNED JUDGVENT THE
H GH COURT HAS HELD THAT:

(A) THE PARLI AMENT HAS NOT ENACTED THE ENTI RE CESS ACT
OF 1880 BUT HAS MERELY RE- ENACTED THE PROVI SI ONS
CONTAI NED THEREIN WHI CH RELATE TO CESS AND OTHER
TAXES ON M NERALS;

(B) THE LAWS WH CH HAVE BEEN ENACTED BY THE STATE
LEG SLATURE ARE DEEMED TO HAVE BEEN ENACTED BY
THE PARLI AMENT.

(O | T BECAME NECESSARY FOR THE PARLI AMENT TO

| NTERVENE AND TO ENACT A LAWWTH A VIEWTO
PROTECT A STATE FROM THE CONSEQUENCES THAT
FOLLOWED DECLARATI ON MADE BY THE SUPREME COURT
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N I NDI A CEMENT AND CRI SSA CEMENT.

(D) THE PARLI AMENT TOOK PRECAUTI ON TO | TSELF RE-

LEG SLATE ON THE SUBJECT MATTER I N EXERCI SE OF I TS
LEG SLATI VE PONER AND | T CHOSE TO LEG SLATE BY

| NCORPORATI ON , A METHOD OF LEG SLATI ON WELL

RECOGNI SED BY LAW

(E) THE LAWS ENACTED WERE DEEMED TO HAVE RENMAI NED
N FORCE UPTO 4TH APRI L, 1991.

(F) THE STATUTE I N QUESTI ON CAN BE DESCRI BED AS
PROMULGATED A TEMPCRARY LEG SLATI ON.

(G THE SUBM SSI ON THAT PARLI AMENT DI D NOT HAVE THE
COVPETENCE TO LEG SLATE ON THE SUBJECT MATTER FELL
W TH N THE EXCLUSI VE JURI'SDI CTI ON OF THE STATE

LEG SLATURE, PROCEEDS ON THE ERRONEQUS

ASSUMPTI ON THAT THE SUBJECT MATTER W TH WHI CH THE
PARLI AMENT DEALT W TH | N THE VALI DATI ON ACT WAS A
STATE SUBJECT CONTAINED I'N LI ST Il OF 7TH SCHEDULE.
(H THE COVWPETENCE OF PARLI AVENT TO MAKE ENACTMENT
'S BEYOND CHALLENGE:

(1) THE VALI'DATI ON ACT CANNOT BE | MPUGNED ON THE
GROUND THAT | T SOUGHT TO RE- VALI'-DATE THE SAI D ACT
VWH CH WAS DECLARED UNCONSTI TUTI ONAL BY THE

SUPREME COURT. THE POWER OF THE PARLI AMENT TO

LEQ SLATE RETROSPECTI VELY CANNOT BE DI SPUTED.
CONSEQUENTLY THE PARLI AMENT HAD PONER TO

LEG SLATE ON THE TOPI'C I T COULD MAKE AN-ACT ON THE
TOPI C BY ANY DRAFTI NG MEANS | NCLUDI NG BY

REFERENTI AL LEG SLATI ON.

(J) THERE I'S NOTH NG I'N THE | MPUGNED ACT W TH REGARD
TO THE ASSI GNVENT OF THE TAXES COLLECTED OR I'TS

DI STRI BUTI ON BETWEEN THE STATES. | T CANNOT
THEREFORE BE URGED THAT ANY PROVI SION I.N THE

| MVPUGNED ACT RUNS CONTRARY TO THE CONSTI TUTI ONAL
SCHEME W TH REGARD TO THE ASSI GNMENT TO THE STATES
OF THE TAXES REALI SED, OR THEIR DI STRI-BUTI ON BETWEEN
THE STATES.

(K) CONSI DERI NG THE BACKGROUND, ' FACTS AND HAVI NG
REGARD TO THE PURPCSE FOR WWHI CH THE LAW WAS

PASSED AND THE OBJECTI VE SCQUGHT TO BE ACHI EVED I T
CANNOT BE SAI D THAT THE VALI DATI ON ACT WAS

DI SCRI M NATORY MERELY BECAUSE DI FFERENT RATES OF
CESS ON ROYALTY WERE PRESCRI BED FCR DI FFERENT
STATES. THE DOM NANT OBJECTI VE OF THE ACT WAS TO
VALI DATE THE LEVIES ALREADY MADE, AND NOT TO

LEG SLATE ON THE SUBJECT BY NAM NG A LAW | MPOSI NG
CESS ON ROYALTY. I T WAS BECAUSE COF THI S OBJECTI VE
VWH CH THE LAW SOUGHT TO ACHI EVE, THAT THE LAW WAS
GVEN A LIMTED LIFE I.E.  TILL 4TH APRI'L, 1991. THE
LEQ SLATI VE H STORY AND THE MARCH OF EVENTS, EARLI ER
JUSTI FI ED BY A SUPREME COURT JUDGMENT, COULD NOT

BE | GNORED BY THE PARLI AMENT AND, THEREFORE,

TAKI NG | NTO ACCOUNT THE REALITY OF THE SI TUATI ON, THE
PARLI AMENT WAS LEFT W TH NO OPTI ON BUT TO VALI DATE
THE LEVY OF CESS ON ROYALTY TILL 4TH APRIL, 1991, THE
DATE OF THE SUPREME COURT JUDGVENT | N ORI SSA

CEMENT. ?THE LAW CEASES TO HAVE ANY EFFECT AFTER
THE DATE VWHI CH MAKES | T CLEAR THAT THE LEGQ SLATI ON
WAS NOT WTH A VIEW TO LEVY CESS ON ROYALTY, BUT
ONLY TO VALI DATE WHAT HAD HAPPENED I N THE PAST.

(L) SUB-SECTION (1) OF SECTION 2 OF THE ACT MAKES I T
CLEAR THAT THE | MPUGNED ACT DCOES NOT ENACT BY

VALI DATI ON A PERPETUAL LAW BUT A TEMPORARY ACT.

(M IN THE | MPUGNED ACT ADM TTEDLY THERE IS NO

PROVI SI ON SI M LAR TO SECTI ON 6 OF GENERAL CLAUSES
ACT NOR I'S THERE ANY SAVI NG CLAUSE WHI CH MAY
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JUSTI FY THE APPLI CATI ON OF PRI NCI PLES CONTAI NED I N
SECTI ON 6 OF GENERAL CLAUSES ACT.

(N) THE ACT WAS PROMULGATED FOR A LIM TED PURPCSE.
THE PARLI AMENT | NTERVENED AND GRANTED SANCTI TY TO
LAWS DECLARED VA D BY THE SUPREME COURT ONLY

WTH A VI EW TO ABSOLVE THE STATES OF THEIR LI ABILITY
TO REFUND THE TAXES |LLEGALLY COLLECTED AS THAT
WOULD HAVE CAST HEAVY FI NANCI AL BURDEN ON THE

STATE. | T ALSO PROVI DED FOR THE SAME CUT OFF DATE

| NSTEAD OF DI FFERENT CUT OFF DATES. THE PARLI AMVENT
DI D NOT | NTEND TO KEEP ALI VE AFTER 4.4.91, THE

OBL| GATI ONS OR LI ABI LI TI ES ACCRUED OR | NCURRED UNDER
THE TEMPORARY LAWS AND, THEREFORE, DI D NOT PROVI DE
FOR THE ENFORCEMENT OF SUCH OBLI GATI ONS OR
LIABILITIES IN FUTURE. ~AS A RESULT THE TAXES COLLECTED
BEFORE 4. 4. 91 ARE NOT' REQUIRED TO BE REFUNDED, BUT
THE ACT DOES NOT SANCTI ON THE RECOVERY OF ANY TAX
AFTER 4.4.91.

W TH THE AFORESAI D CONCLUSI ONS, THE DEMANDS MADE BY
THE STATE HAVI-NG BEEN QUASHED AND THE STATE HAVI NG BEEN
RESTRAI NED FROM TAKI NG ANY STEPS TO REALI SE THE DEMANDS THE

STATE THROUGH ITS M NI'NG OFFI CER | S | N APPEAL BEFORE THI S COURT.

VR, RAKESH DW VEDI, THE LEARNED SENIOR COUNSEL
APPEARI NG FCR THE STATE OF Bl HAR CONTENDED THAT THE LANGUAGE
OF SECTION 2(1) OF THE VALI DATI ON ACT 1S UNAMBI GUOUS AND | S
SUSCEPTI BLE OF THE ONLY CONSTRUCTI-ON THAT THE RELEVANT LAW
SPECI FI ED I N THE SCHEDULE WAS ENACTED BY THE PARLI AMENT AND
REMAI NED VALID UPTO 4TH OF APRIL, 1991 AND CONSEQUENTLY, THE
STATE |'S ENTI TLED TO COLLECT THE CESS OR TAXES ON M NERALS,
VWH CH BECAME PAYABLE UPTO 4TH OF APRIL, 1991. ABSENCE OF
ANY LAW SUBSEQUENT TO 4TH OF APRIL, 1991 WOULD NOT STAND AS A
BAR ON LEVY AND COLLECTI ON OF THE CESS AND TAXES ON M NERALS
AND ANY TAX OR CESS, WHICH I S VALI DLY LEVI ABLE UNDER A VALI D
LAW COULD BE COLLECTED EVEN AFTER THE EXPI RY OF THE LAWI N
QUESTION. THE HI GH COURT, THEREFORE, WAS IN ERROR'I N LI M TING
THE PROVI SIONS OF SECTION 2(1) OF THE VALI DATI ON-ACT BY
MAKI NG REFERENCE TO THE STATEMENT OF OBJECT AND REASONS.
MR DW VEDI FURTHER CONTENDED THAT THE PREAMBLE ALSO
UNEQUI VOCALLY | NDI CATES THAT THE ACT |'S TO VALI DATE THE
| MPOSI TI ON AND COLLECTI ON OF CESS AND CERTAI N OTHER TAXES ON
M NERALS UNDER CERTAI N STATE LAWS. NECESSARI LY, THEREFORE, THE
RI GHT TO | MPOSE THE LEVY AND CCOLLECT THE SAME BY VI RTUE OF THE
VALI DATI ON ACT, CANNCT BE NULLI FI ED OR TAKEN AWAY, MERELY
BECAUSE THE ACT HAD I TS LIFE TILL 4TH OF APRIL, 1991. MR
DW VEDI ALSO FURTHER CONTENDED THAT THE ACT | TSELF HAVI NG
BEEN ENACTED ON 4TH OF APRI L, 1992, THE DATE ON VWHICH I T
RECEI VED THE ASSENT OF THE PRESI DENT AND WAS PUBLI SHED | N THE
GAZETTE OF | NDI A AND | NDI CATI NG THEREI N THAT THE ENACTMENT I N
QUESTI ON MUST BE DEEMED TO HAVE BEEN MADE BY PARLI AMENT
AND KEEPI NG THE PROVI SI ONS VALI D UPTO 4TH OF APRIL, 1991 IS
CLEARLY SUGGESTI VE OF THE FACT THAT THE PARLI AMENT | NTENDED TO
ENACT THE RELEVANT PROVI SI ONS OF THE STATE LAWS DEALI NG W TH
THE LEVY AND COLLECTI ON OF CESS AND TAXES ON M NERALS,
THEREBY, CONFERRI NG RI GHT UPON THE STATE TO MAKE THE LEVY AND
COLLECT THE SAME | N RESPECT OF THE M NERALS ON WHI CH THE CESS
COULD BE LEVI ABLE UPTO 4TH OF APRIL, 1991, AND UNLESS SUCH AN
| NTERPRETATION | S G VEN, THE VALI DATI ON ACT WOULD BE
MEANI NGLESS AND WOULD NOT SUBSERVE THE PURPOSE FOR VWH CH
PARLI AVMENT BY DEEM NG FI CTI ON, LEG SLATE THE RELEVANT
PROVI SI ONS OF THE STATE ACTS, AS IF IT WAS AN ENACTMENT OF THE
PARLI AMENT. ADJUDGED FROM THI' S STAND PO NT, MR DW VEDI
CONTENDS THAT THE DECI SION OF THI'S COURT | N KANNADASAN S
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CASE, DOES NOT REQUI RE ANY RE- CONSI DERATI ON AND THE COURT

Rl GHTLY HELD THAT THE VALI DATI ON I N QUESTION IS NOT ONLY I N
RELATI ON TO THE CESS ALREADY CCLLECTED UNDER AN | NVALI D LAW BUT
ALSO I N RELATION TO THE RIGHT OF THE STATE TO LEVY, DEMAND AND
COLLECT, WH CH WOULD BE COLLECTABLE UPTO 4TH OF APRIL, 1991.
ACCORDI NG TO MR. DW VEDI, THE TWO FI CTI ONS ENGRAFTED I N

SECTION 2(1) OF THE VALI DATI ON ACT, MJST BE G VEN FULL PLAY
AND EFFECT AND, THEREFORE, IN THE EYE OF LAW A VALID STATUTE
ENACTED BY THE PARLI AMENT HAVI NG LEGQ SLATI VE COVPETENCE FOR
THE SAME BEI NG OPERATIVE TILL 4TH OF APRIL, 1991, THERE IS NO
RHYME OR REASON TO DEBAR THE STATE FROM MAKI NG ANY DEMAND

OR COLLECT THE CESS, WHI CH IS COLLECTABLE UPTO 4TH OF APRIL,
1991 ON THE M NERALS EXTRACTED. ACCORDI NG TO THE LEARNED
CQUNSEL, THE | MPUGNED VALI DATION ACT IS A UNI QUE PI ECE OF

LEG SLATI ON, BUT THE LEQ SLATI VE | NTENT | S APPARENT FROM THE
LANGUAGE USED AS WELL AS I N THE SETTI NGS I N WH CH THE

ENACTMENT WAS MADE, CONFERRI NG THEREBY UPON THE STATE
GOVERNMENT, A RIGHT TO LEVY AND CCOLLECT TAXES | N RESPECT OF
THE PAST PERI @D, EVEN AFTER THE EXPI RATI ON OF 4TH OF APRI L, 1991.
VR, DW VEDI - URGED THAT I N CONSTRU NG SUCH A UNI QUE PI ECE OF
LEG SLATION, THE COURTS MUST ADOPT A DYNAM C APPROACH AND | T
DOES NOT' REQUI RE ANY ELABORATE ARGUMENT TO DI SCOVER THE

LEGQ SLATI VE | NTENT WHI'CH HAS BEEN WELL EXPRESSED | N THE
LANGUAGE USED I N THE STATUTE | TSELF. ACCORDI NG TO MR

DW VEDI , THE VALI DATI ON ACT CANNCT BE HELD TO BE A TEMPORARY
STATUTE AND REMAI NS AS A VALI D PI ECE OF 'LEQ SLATI ON, CONFERRI NG
THE RI GHT TO COLLECT AND MAKE THE LEVY, VWH CH WOULD BE
COLLECTABLE UPTO 4TH OF APRI L, 1991 AND THE PROVI SI ONS OF
GENERAL CLAUSES ACT WOULD BE APPLI CABLE. VR, DW VEDI

URGED THAT THERE |'S NO QUARREL W TH THE CONSTI TUTI ONAL

PROPCOSI TI ON ENGRAFTED | N-ARTI.CLE 265 OF THE CONSTI TUTI ON THAT
LEVY AND CCOLLECTI ON SHOULD BE BY AUTHORITY OF LAW ' BUT IN
RESPECT OF M NERALS EXTRACTED UPTO 4TH OF APRIL, 1991, |IF ANY
CESS OR TAX | S TO BE LEVI ED AND COLLECTED | N ACCORDANCE W TH
THE MACHI NERY PROVI DED FOR THE SAME, THAT RI GHT OF THE STATE
WLL NOT GET FRUSTRATED, MERELY BECAUSE THE LEG SLATION I N
QUESTION IN THE EYE OF LAWWAS EFFECTI VE TILL 4TH OF APRIL, 1991.
THE COUNSEL URGED THAT WHAT THE PARLI AMENT | NTENDED, IS THAT
THE STATE COULD LEVY AND COLLECT CESS ON M NERALS EXTRACTED TILL
4TH OF APRIL, 1991, BUT WOULD NOT BE ENTI TLED-TO MAKE ANY LEVY
OR COLLECT CESS ON M NERALS EXTRACTED SUBSEQUENT TO 4TH OF

APRI L, 1991. ACCORDI NG TO MR. DW VEDI, EVEN WH LE THE
RELEVANT ACT WAS STRUCK DOWN BY THE JUDGVENT OF THI S COURT

IN ORI SSA CEMENT' S CASE, | N THE VERY JUDGVENT, [T WAS

| NDI CATED THAT THERE WOULD BE NO LI ABI LI TY ON THE PART OF THE
STATE TO REFUND THE CESS ALREADY COLLECTED Tl LL THE DATE OF THE
JUDGMVENT |.E. 4.4.1991, AND I T WAS UNNECESSARY FOR THE

PARLI AMENT TO | NCLUDE THAT ACT I N THE SCHEDULE AND VALI DATE

THE PROVI SIONS OF THE ACT BY A DEEM NG FI CTI ON OF ENACTMENT

BY THE PARLI AVMENT MERELY FOR THE PURPOSE OF ABSOLVI'NG THE
STATE FROM THE LI ABI LI TY OF REFUNDI NG THE CESS ALREADY
CCOLLECTED, AS SUCH A DI RECTI ON WAS PART OF THE JUDGVENT OF THI S
COURT | N ORI SSA CEMENT CASE. I T CANNOT BE ASSUMED THAT

THE PARLI AMENT ENACTED THE PROVI SI ONS OF THE RELEVANT ACT UPTO
4TH OF APRIL, 1991 W THOUT ANY PURPOSE OR OBJECT. | T WOULD,
THEREFORE, BE RATI ONAL TO CONSTRUE THAT THE PURPOSE COF THE
ENACTMENT | N QUESTI ON WAS TO HAVE A VALID LAWTILL 4TH OF APRIL,
1991, THEREBY, CONFERRI NG THE STATE THE RI GHT TO LEVY AND
COLLECT ALL CESS AND TAXES ON M NERALS, WH CH WAS COLLECTABLE
UPTO THE 4TH OF APRIL, 1991. THE CONSTRUCTI ON PUT- FORTH BY THE
PATNA H GH COURT I N THE | MPUGNED JUDGVENT |'S, THEREFORE,
ERRONEQUS. W TH REFERENCE TO THE PRESS NOTE THAT WAS | SSUED
ON 17.2.1992, MR DWVED CONTENDS THAT THE EXPRESSI ON " THAT
THE GOVERNMVENT HAS DECI DED TO VALI DATE THE COLLECTI ON OF

CESSES AND OTHER LEVI ES UPTO 4. 4.91" WOULD UNEQUI VOCALLY
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| NDI CATE THAT THE COLLECTI ON ALREADY MADE AS VELL AS THE
COLLECTI ON TO BE MADE | N RESPECT OF THE COLLECTABLE DUES UPTO
4.4.91 WAS | NTENDED TO BE VALIDATED. I T IS THE CONTENTI ON OF
THE LEARNED COUNSEL THAT ALL LEVI ES WHI CH WOULD BE VALI DLY

| MPOSABLE UPTO 4. 4. 91 COULD BE COLLECTED BY THE STATE AND
THAT WAS THE OBJECT FOR WHI CH THE PARLI AVENT MADE THE
ENACTMENT. | T WAS ALSO URGED THAT | F THE LANGUAGE USED IN
SECTION 2(2) |'S READ | N JUXTAPOSI TI ON TO LANGUAGE USED I N
SECTION 2(1), | T WOULD BE APPARENT THAT SECTI ON 2(1) WAS NOT
CONFI NED TO THE VALI DATI ON OF THE LEVY THAT HAS ALREADY BEEN
COLLECTED, BUT IT WAS A VALI D LAW MAKI NG THE STATE ENTI TLED TO
COLLECT THE CESS REALI SABLE UPTO 4.4.91. | N RESPONSE TO THE
CONCLUSI ONS OF THE HI GH COURT ON THE QUESTI ON OF A SAVI NG
CLAUSE, MR DW VEDI CONTENDS THAT THE SAI D ABSENCE OF A

SAVI NG CLAUSE |'S NOT DECI SI VE AND EVEN | F THE ACT |'S HELD TO BE
A TEMPORARY ACT, |F THE LIABILITY IS OF AN ENDURI NG NATURE, THE
SAME WOULD SURVI VE EVEN AFTER THE EXPI RY OF THE ACT | TSELF, AS
WAS HELD BY THI S COURT I N THE CASE OF BHUPENDRA BOSE, 1962
SUPP. (2) 'S.C.R 380. ACCORDING TO MR DWVEDI, BY

PROCESS OF RE- ENACTMENT OF THE STATE LEG SLATI ONS BY THE

PARLI AVENTS | TSELF, THE PARLI AVENT WAS | N FACT BALANCI NG
BETWEEN THE PUBLI C | NTEREST | NVOLVED | N THE MATTER OF

DI RECTI ON OF REFUND BY THE SUPREME COURT AND AS SUCH WANTED
TO PLACE ALL THE STATES UNI FORM.Y BY MAKI NG THE LEG SLATI ON
ENACTED TILL 4TH OF APRIL, 1991. |N THE MATTER OF BALANCI NG
SUCH PUBLI C | NTEREST, | T WOULD BE UNREASONABLE TO HOLD THAT
PERSONS FROM WHOM TAX COULD NOT BE COLLECTED WOULD BE IN A
BETTER POSI TI ON THAN THE PERSONS FROM WHOM THE TAX HAD
ALREADY BEEN COLLECTED. ON THE OTHER HAND, | T WOULD BE MORE
LOG CAL TO HOLD THAT LI'ABI LI TY TO PAY THE TAX ON THE M NERALS
EXTRACTED UPTO 4TH OF APRIL, 1991 WOULD BE UNI FORMLY APPLI ED
AND, THEREFORE, THE STATE WOULD HAVE THE RI GHT TO MAKE THE
LEVY AND COLLECT THE SAME. W TH REFERENCE TO THE VARI OUS
VALI DATI NG ACTS AND THE PATTERN OF VALI DATI ON, AS
DEMONSTRATED BY THE ASSESSEES, MR DWVEDI CONTENDS THAT

WH LE CONSTRUI NG THE PROVI SI ONS OF A PARTI CULAR STATUTE, THE
LANGUAGE USED | N THAT STATUTE |'S OF PARAMOUNT CONSI DERATI ON

| NASMUCH THE | NTENTI ON OF THE LEG SLATURE |'S WELL EXPRESSED | N
THE LANGUAGE USED. FURTHER THE DECI'SI ON OF THI'S COURT I N
JOURA SUGAR M LLS, 1966(1) S.C.R 523,  AND THE RATIO

THEREI N WOULD SQUARELY APPLY TO THE CASE | N HAND AND,
THEREFORE, | T WOULD BE ONLY REASONABLE TO CONSTRUE THAT THE
STATE COULD RECOVER ALL THE CESS AND TAX ON M NERALS, WHI CH
WOULD BE FOUND DUE UPTO 4. 4.91 AND THERE SHOULD NOT BE ANY
FETTER ON THE POAER OF THE STATE TO COLLECT SUCH DUES MERELY
BECAUSE THE LI FE OF THE ACT HAS EXPI RED ON 4.4.91. ACCORDI NG
TO MR DWVED, TH'S COURT WH LE DECI DI NG THE TRUE | MPORT AND
EFFECT OF THE VALI DATI ON ACT | N KANNADASAN S CASE, BORNE I N

M ND THE BACKDROP OF A SPECI AL HI STORI CAL SI TUATI ON WHERE CESS
AND TAXES ON M NERALS WERE BEI NG COLLECTED BY DI FFERENT

STATES UNDER THEI R LAWS AT DI FFERENT RATES OVER A LONG PERI OD,
WH CH LAWS WERE STRUCK DOWN BY THE SUPREME COURT, ON THE
GROUND OF LACK OF LEG SLATI VE COMPETENCE. THE DECI SI ON
RENDERED BY THI'S COURT | N KANNADASAN S CASE, THEREFORE,

MUST BE HELD TO BE CORRECT AND DOES NOT REQUI RE ANY

RECONSI DERATI ON.

MR CHAUDHARY, LEARNED COUNSEL APPEARI NG FCR THE STATE
OF MADHYA PRADESH | N THE TRANSFERRED APPLI CATI ONS SUPPORTED
THE ARGUMENTS ADVANCED BY MR RAKESH DW VEDI, APPEARI NG
FOR THE STATE OF BI HAR AND FURTHER CONTENDED THAT THE PURPCSE
OF THE VALI DATION ACT IS TO PROVI DE THE LEQ SLATI VE COVPETENCE
FOR THE ENACTMENT | N QUESTION UP TO 4TH APRIL, 1991. THE
CONSEQUENCES FLOW NG THEREFROM WOULD CONFER AN UNFETTERED
Rl GHT ON THE STATE GOVERNMENT TO | MPOSE AND COLLECT CESS AND
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TAXES ON M NERALS WHI CH WAS | MPCSABLE UP TO 4TH APRI L,

1991, AND THAT RI GHAT CANNOT BE NULLI FI ED MERELY BECAUSE THE
ACT REMAINED I N FORCE TILL 4TH APRIL, 1991. MR CHAUDHARY
CONTENDED THAT THE AMPLI TUDE OF THE SUBSTANTI VE PROVI SI ON
CONTAI NED I N SECTION 2(1) OF THE VALI DATI ON ACT CANNOT BE
CURTAI LED BY LOOKI NG TO THE OBJECTS AND REASONS OF THE

LEQ SLATI ON, AND JUDGED FROM THI'S STAND PO NT THE CONCLUSI ON
I'S I RRESI STI BLE, AS WAS HELD BY THI S COURT | N KANNADASAN S
CASE, THAT IT PERM TS BOTH LEVY AND CCOLLECTI ON EVEN AFTER
4.4.1991 IN RESPECT OF THE LI ABI LI TIES ACCRUED UNTIL 4TH APRIL,
1991. I N SUPPCRT OF THI S CONTENTI ON HE PLACED RELI ANCE ON THE
DECISION OF THIS COURT IN THE CASE CF M S. BURRAKUR COAL

CO LTD. VS. THE UNION OF | NDI A AND OTHERS - 1962 (1) SCR

44. MR SANJAY HEGDE, LEARNED COUNSEL APPEARI NG FOR THE
STATE OF KARNATAKA ADCPTED THE ARGUMENTS ADVANCED BY MR
RAKESH DW VEDI, APPEARI NG FOR THE STATE OF BIHAR. MR N. N
GOSWAM , LEARNED SENI OR COUNSEL; APPEARI NG FOR THE UNI ON OF

I NDI A, 'SUBM TTED THAT TO AVO D ANY DI SCRI M NATI ON BETWEEN THE
GROUP OF PERSONS FROM WHOM THE CESS AND TAX ON M NERALS

HAVE BEEN COLLECTED, AND THE OTHERS FROM WHOM | T HAS NOT

BEEN CCOLLECTED THOUGH THEY ARE LI ABLE, THE LEG SLATION IN
QUESTI ON EVEN THOUGH GOES BEYOND THE OBJECT, MJST BE
CONSTRUED TO HOLD THAT I'T PERM TS LEVY AND COLLECTI ON OF THE
DUES WH CH WOULD BE COLLECTABLE UPTO 4. 4.1991.

VR SHANTI BHUSHAN, LEARNED SENI'OR COUNSEL APPEARI NG
FOR THE ASSESSEE | N Bl HAR CASE CONTENDED THAT ARTI CLE 265 OF
THE CONSTI TUTI ON PUTS AN EMBARGO THAT NO TAX COULD BE LEVI ED
OR COLLECTED EXCEPT BY AN AUTHORI'TY OF LAW AND | F, LAWIN
QUESTI ON NEVER REMAI NED | N FORCE AFTER 4. 4. 1991 THEN THE
QUESTI ON OF CONFERRI NG RI.GHT UPON THE STATE TO LEVY OR
CCOLLECTI ON DOES NOT ARISE. THE RI GHT TO LEVY AND COLLECTI ON,
VWH CH WAS THERE W TH THE STATE HAVI NG DI SAPPEARED W TH
EFFECT FROM 4. 4. 1991, THE DATE ON WH CH THE LI FE OF THE ACT
EXPI RES, UNLESS THERE | S ANY PROVI S| ON' CONFERRI NG THE RI GHT
UPON THE STATE TO MAKE LEVY OR COLLECT ANY LEVY, THAT
COLLECTI ON WOULD BE W THOUT THE AUTHORI TY OF LAW AND WOULD
CONTRAVENE ARTI CLE 265 OF THE CONSTI TUTI ON.  ACCORDI NG TO MR
SHANTI BHUSHAN, SECTION 2(1) OF THE VALI DATI ON ACT CANNOT BE
HELD TO BE AN ENACTMENT AND REPEAL, AS CONTENDED BY MR
DW VEDI , APPEARI NG FOR THE STATE OF BI'HAR. THE LEARNED
COUNSEL URGED THAT IT I'S TRUE THAT IN VIEWOF THE JUDGVENT OF
THI'S COURT IN ORI SSA CEMENT' S CASE I'T WAS NOT NECESSARY FOR
THE PARLI AMENT TO MAKE THE ENACTMENT, BUT MERELY BECAUSE I T
WAS SO ENACTED | T CANNOT BE CONSTRUED WHI CH.I' S NOT APPARENT
IN THE ACT | TSELF. ACCCORDI NG TO THE LEARNED COUNSEL THE
VALI DATI ON ACT WAS ENACTED ONLY FOR PREVENTI NG ANY REFUND OF
THE TAX, ALREADY CCOLLECTED, AS I T WOULD HAVE GOT SERI QUS
REPERCUSSI ONS ON THE STATE REVENUE, AND THAT IS ALSO EXPLICI T
FROM  THE OBJECTS AND REASONS OF THE VALI DATI ON ACT, AS VELL
AS THE PRESS NOTE | SSUED, AND THEREFORE, THE HI GH COURT UNDER
THE | MPUGNED JUDGMVENT WAS FULLY JUSTIFIED I N COM NG TO THE
CONCLUSI ON THAT BECAUSE OF THE VALI DATI ON ACT, THE STATE
CANNOT BE SAI D TO HAVE BEEN CONFERRED ANY RI GHT TO LEVY AND
COLLECT DUES, VWH CH WAS COLLECTABLE UPTO 4.4.1991. MR
SHANTI BHUSHAN CONTENDS THAT SECTI ON 2(2) OF THE VALI DATI ON
ACT, ON A PLAIN READI NG WOULD SUGGEST, THAT I T VALI DATES ALL THE
PAST ACTS OF CCOLLECTI ON BUT HAS NOT CONFERRED ANY RI GHT TO
MAKE ANY FRESH COLLECTI ON OR LEVY ANY CESS ON M NERALS. MR
SHANTI BHUSHAN CONTENDED THAT | N KANNADASAN S CASE THI S
COURT CONSI DERED FROM A WRONG PREM SE, I N AS MUCH AS, WHAT
WAS NECESSARY FOR CONSI DERATION IS AS TO WHETHER THE RELEVANT
STATUTE WH CH LACK LEG SLATI VE COVPETENCE AND WAS ENACTED | S
A TEMPORARY LEG SLATION OR NOT? AND AS SUCH, THE FACT THAT
PARLI AMENT DI D NOT PROVI DE SAVI NG CLAUSE IS | NDI CATI VE OF THE
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TRUE | NTENTI ON, NAMELY, THE PARLI AMENT NEVER PERM TTED THE
STATES TO LEVY AND COLLECT THE LI ABI LI TI ES ALREADY ACCRUED, BUT
I T ONLY VALI DATED THE CCOLLECTI ON AND LEVY ALREADY MADE UNDER

AN | NVALI D LAW VWH CH OTHERW SE THE STATE WOULD HAVE BEEN

LI ABLE TO REFUND. MR SHANTI BHUSHAN ALSO REFERRED TO THE
JUDGVENT OF THI'S COURT I N JOURA SUGAR M LLS CASE- 1996 (1)

SCR- 523 AND PO NTED QUT THE DI FFERENCE | N THE VALI DATI ON

ACT VWH CH WOULD CLI NCH THE | SSUE.

MR PARASARAN, THE LEARNED SENI OR COUNSEL APPEARI NG FOR
THE RESPONDENTS | N SOVE OF THE SPECI AL LEAVE APPLI CATI ONS,
ARI SI NG QUT OF THE JUDGMVENT OF THE PATNA HI GH COURT,
CONTENDED, THAT AS SEVERAL STATE LEGQ SLATI ONS WERE BEI NG G VEN
LI FE THROUGH PARLI AMENTARY ENACTMENT, THE PARLI AVENT THOUGHT
IT FIT TO PUT UP THE COMWON DATE FOR ALL THE STATE LAWS TILL THE
DATE OF THE JUDGVENT I N ORI'SSA CEMENT CASE, 4TH APRIL, 1991,
WTH THE SOLE OBJECT THAT NONE -OF THE COLLECTI ON MADE WOULD
BE REQUIRED TO BE REFUNDED. BUT IN THE ABSENCE OF ANY
PROVI SI ON/I N THE VALI DATI NG ACT" PROVI DI NG FOR A RI GHT TO MAKE
LEVY AND COLLECTI'-ON BEYOND THE DATE AND SI NCE SECTION 6 OF THE
GENERAL CLAUSES ACT HAS NO APPLI-CATI'ON I T WOULD BE WHOLLY
| LLEGAL TO HOLD THAT THE STATE CAN MAKE LEVY AND COLLECT TAX
EVEN AFTER 4. 4.1991 | N RESPECT OF THE DUES WH CH WERE
COLLECTABLE UPTO THAT DATE. ACCCORDI NG TO MR PARASARAN, THE
PARLI AMENT CAME FORWARD BY FI CTI ONALLY ENACTI NG PROVI SI ONS
OF DI FFERENT STATE LAWS DEALI NG W TH THE TAX AND CESS ON
M NERALS AS AN ACT OF BALANCI NG PUBLI.C I'NTEREST, AS OTHERW SE I T
WAS FELT THAT I T WOULD BE A SEVERE BLOW ON THE STATE REVENUE | F
THE STATE | S REQUI RED TO REFUND THE TAXES AND CESS ALREADY
COLLECTED. I T IS THUS CONTENDED BY MR PARASARAN THAT THE
JUDGVENT OF THI S COURT I'N KANNADASAN | S ERRONEQUS AND | T
MUST BE HELD THAT BY THE VALI DATI ON ACT, STATE WOULD NOT BE
LI ABLE TO REFUND THE CESS ALREADY COLLECTED BUT NO RI GHT CAN BE
SAI D TO HAVE BEEN CONFERRED UPON THE STATE TO MAKE ANY
FURTHER LEVY OR COLLECTI ON | N RESPECT OF DUES COLLECTABLE UP TO
4.4.91, AS WAS HELD I N KANNADASAN S CASE.

MR K K. VENUGOPAL, LEARNED SENI OR COUNSEL APPEARI NG
FOR THE RESPONDENT HI NDALCO I N SPECI'AL LEAVE PETI'TI ON'NO.
13106 OF 1996, CONTENDED W TH VEHEMENCE, THAT I N | NDI A
CEMENT" S CASE AS WELL AS IN ORI SSA CEMENT' S CASE THE
QUESTI ON FOR CONSI DERATI ON WAS WHETHER THE STATE LEGQ SLATURE
CAN MAKE ANY LAW TAX ON M NERALS AND THI' S COURT I N NO
UNCERTAI N TERM5 HELD THAT THE STATE LEG SLATURE DI D NOT' HAVE THE
LEG SLATI VE COVWPETENCE. BUT HAVI NG HELD SO THE COURT
| NNOVATED THE DEVI CE OF PROSPECTI VE OVER RULI NG FOLLOW NG THE
PRI NCI PLE ENUNCI ATED I N GOLAKNATH S CASE. THE TRUE | MPORT | S
THAT THE PROSPECTI VE | NVALI DATI ON WAS POSTPONED. Tl LL 4. 4. 1991,
BUT THERE BEI NG NO LEG SLATI ON AFTER 4. 4. 1991 NOTW THSTANDI NG
THE RE- ENACTMENT OF THE STATE LAWS BY THE PARLI AMENT UP TO
THAT DATE THERE CANNOCT BE ANY AUTHORI TY OF LAW TO MAKE ANY
DEMAND BY THE STATE OF ANY TAX OR CESS ON M NERALS.
ACCORDI NG TO MR.  VENUGOPAL, THE LAWS HAVI NG MET A NATURAL
DEATH ON 4.4.1991 AND ONLY PAST ACTI ONS HAVI NG BEEN SOUGHT
TO BE VALI DATED BY VI RTUE OF THE VALI DATI ON ACT NO PONER CAN
BE SAI D TO HAVE BEEN CONFERRED ON THE STATES TO COLLECT THE
PAST LI ABILITY I NCURRED, BUT WHI CH ARE NOT COLLECTED. EVEN IF
THERE HAS BEEN A LEVY BUT NOT COLLECTED PRI OR TO 4. 4.1991
CANNOT BE PERM TTED TO BE COLLECTED I N THE ABSENCE OF ANY
VALI D LAW AS I N THAT EVENT | T WOULD CONTRAVENE ARTI CLE 265.
ACCORDI NG TO MR.  VENUGOPAL, |F THERE IS NO AUTHORI TY OF LAW
AFTER 4. 4.1991 THEN THERE WOULD BE NO QUESTI ON CF ElI THER
| MPCSI NG LEVY OR COLLECTI NG LEVY, WH CH M GHT HAVE BEEN
| MPCSED, AND JUDGED FROM THI S ANGLE THE JUDGMENT OF THI S
COURT | N KANNADASAN S CASE MUST BE HELD TO BE WRONGLY
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DECI DED.

DR A M SINGHVI, THE LEARNED SENI OR COUNSEL, APPEARI NG
FOR THE ASSESSEE- RESPONDENT IN S.L.P.(CIVIL) NO 13106/96
AND S. L. P. (CIVIL) NO 15442-15443/98 CONTENDED THAT THE
I NTENTI ON OF THE PARLI AMENT | N ENACTI NG THE VALI DATI ON ACT
WAS ONLY TO SAVE THE STATE GOVERNMVENTS FROM REFUNDI NG THE
MONI ES ALREADY COLLECTED UNDER STATUTES DECLARED VO D AB-
INITIO BY THE COURTS AND I T NEVER | NTENDED TO CONFER A RI GHT
ON THE STATE TO MAKE ANY FRESH LEVY OR COLLECTI ON | N RESPECT OF
THE CESS AND TAXES, WH CH COULD BE COLLECTED UPTO 4.4.91, AS
CONTENDED BY MR. DW VEDI , APPEARI NG FCR THE STATE COF BI HAR
ACCORDI NG TO DR. SI NGHVI, WHEN THIS COURT I N ORI SSA
CEMENT' S CASE, FOLLOW NG THE EARLI ER JUDGMVENT OF THE COURT
N I NDI A CEMENT, | NVALI DATED LEVI ES MADE UNDER DI FFERENT
STATUTES ENACTED BY THE STATES OF ORI SSA, MADHYA PRADESH AND
Bl HAR AND | SSUED A MANDAMUS, DI RECTI NG REFUND OF THE
MONI ES' COLLECTED UNDER SUCH VO D STATUTES, THE STATE
GOVERNMENTS WOULD HAVE BEEN UNDER A CONSTI TUTI ONAL
OBLI GATI ON. TO CARRY QUT THE DI RECTI ONS | SSUED AND WERE BOUND
TO REFUND THE MONI ES COLLECTED FROM THE RESPECTI VE STATES
FROM THE DATE OF THE JUDGVENT OF THE H GH COURT, WH CH
WOULD HAVE RUI NOUS CONSEQUENCES ON THE STATES ECONOW.
WHEN THE STATE GOVERNMENTS APPRI SED THESE PROBLEMS TO THE
CENTRAL GOVERNMENT, THE PARLI AMENT | NTERVENED AND TO SAVE
THE STATE GOVERNMENTS FROM REFUNDI NG THE MONIFES COLLECTED,
ENACTED THE CESS AND OTHER TAXES ON M'NERALS (VALI DATI ON)
ACT, 1992 TO VALI DATE | MPCSI TI ON-AND COLLECTI ON OF SUCH LEVI ES
UNDER THE STATE LAWS WHI CH WERE DECLARED VO D BY THE COURT.
THE STATEMENT OF OBJECT AND REASONS OF THE VALI DATI'ON ACT
UNEQUI VOCALLY PROCLAI M5 THAT THE ACT WAS PROMULGATED. TO
VAL| DATE COLLECTI ON OF SUCH LEVI ES BY THE STATE GOVERNMENTS
UPTO 4TH OF APRIL, 1991. THE DATE 4. 4.91 WAS CHOSEN BECAUSE
ON THAT DATE, THE SUPREME COURT DELI VERED THE JUDGVENT I N
ORI SSA CEMENT CASE. TO BRI NG ABOUT THE UNI FORM TY AMONG
ALL THE STATES, THE CUT OFF DATE WAS SELECTED | N THE VALI DATI ON
ACT AS 4.4.91. PARLI AVENT ALSO CONSCI QUSLY DI D NOT DESI RE OR
CHOOSE TO PRESCRI BE DI FFERENT DATES FOR DI FFERENT STATES I N THE
SCHEDULE TO VALI DATI ON ACT CONTAI NI NG 11 ENACTMENTS 1 N
RESPECT OF 7 STATES. THE PARLI AMENT, THUS DEVI SED THE METHCOD
OF PROSPECTI VE OVERRULI NG AND THE LANGUAGE USED I N SUB-
SECTION (2) OF SECTION 2 OF THE VALI DATI ON ACT MAKES THE
I NTENTI ON MORE EXPLI CI T, AND AS SUCH IT MUST BE HELD THAT I T
ALLONED THE STATES TO RETAIN THE AMOUNT OF CESS ALREADY
CCOLLECTED BUT DI D NOT AUTHORI SE  TO MAKE ANY. FRESH COLLECTI ON
VWH CH HAS NOT BEEN CCOLLECTED UPTO 4. 4. 91. DR SI NGHVI
FURTHER CONTENDS THAT THE DELI BERATE AND CONSCI OUS OM SSI ONS
BY PARLI AMENT OF A SAVI NG CLAUSE I N THE VALI DATI ON ACT,
PERM TTI NG LEVI ES OR ACTI ONS AFTER 4.4.91 PO NTS TO THE ONLY
EFFECT THAT PARLI AMENT DI D NOT | NTEND ANY LEVY TO BE | MPOSED
OR ANY COLLECTION TO BE MADE AFTER 4.4.1991. HAD I T BEEN THE
I NTENTI ON, THEN A SPECI FI C AND UNAMBI GUOUS SAVI NG CLAUSE
COULD HAVE BEEN PROVI DED AS WAS DONE | N JOARA SUGAR M LLS
CASE 1966(1) S.C.R 523 AND PRI THVI COTTON M LLS LTD.
CASE- 1969(2) S.C C. 283. A BARE PERUSAL OF THE VALI DATI ON
ACT IN JOARA SUGAR M LLS CASE AND THE VALI DATI ON ACT I N THE
PRESENT CASE WOULD UNEQUI VOCALLY | NDI CATE THAT IN THE CASE I N
HAND, THE PARLI AMENT NEVER | NTENDED TO CONFER A RI GHT ON THE
STATES TO COLLECT AND | MPOSE ANY LEVY SUBSEQUENT TO 4. 4. 91
AND ON THE OTHER HAND MERELY ALLOWED THE STATE TO RETAIN THE
CCOLLECTI ON ALREADY MADE. ACCCORDI NG TO DR. SINGHVI I N
KANNADASAN S CASE, THI S COURT DREW WRONG ANALOGY FROM
GANGOPADHAYAYA' S CASE AND HELD THAT THE PROVI SI ONS THEREI N
VERE | DENTI CAL TO THE PROVI SI ONS | N THE VALI DATI ON ACT, WHI CH
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WAS UNDER CONSI DERATI ON.  DR. SI NGHVI FURTHER URGED THAT THI S
COURT | N KANNADASAN S CASE, HAS NOT APPRECI ATED THE FACT

THAT PARLI AVENT DELI BERATELY AND CONSCI QUSLY OM TTED TO

| NCORPORATE A SAVI NG CLAUSE I N THE VALI DATI ON ACT. DR

SINGHVI URGED THAT BY THE VALI DATI ON ACT LI FE WAS | NFUSED | NTO
VO D STATE STATUTES ONLY UPTO 4.4.91 AND CONSEQUENTLY, THE
LEVI ES WH CH MAY HAVE ACCRUED PRI OR TO 4. 4.91 COULD NOT BE
PERM TTED TO BE COLLECTED AFTER 4.4.91. W TH REFERENCE TO
ARTI CLE 265 OF THE CONSTI TUTI ON, THE LEARNED COUNSEL URGED
THAT THE CONSTI TUTI ON OF INDI A | MPOSES A LI M TATI ON ON THE
TAXI NG PONER OF THE STATE IN SO FAR AS | T PROVI DES THAT NO TAX
CAN BE LEVI ED OR COLLECTED EXCEPT BY AUTHORI TY OF LAW  THUS,
NOT' ONLY THE LEVY, BUT ALSO THE COLLECTI ON MUST BE ONLY BY
AUTHORI TY OF LAW THE EXPRESSI ON "AUTHORI TY OF LAW WOULD
MEAN THAT THERE SHOULD BE | N EXI STENCE, A LAWFUL ENACTMENT,

VWHI CH AUTHORI SES THE LEVY OR COLLECTION OF A TAX. AFTER 4.4.91,
THERE BEI NG NO VALI'D LAW I N EXI.STENCE, WH CH COULD AUTHCORI SE
COLLECTION OF THE LEVY OF CESS AND TAXES ON M NERALS, IT IS

Dl FFI CULT ' TO COMPREHEND HOW THE STATE COULD BE PERM TTED TO
MAKE THE LEVY AND COLLECTI ON-OF THE DUES SUBSEQUENT TO

4.4.91. ACCORDI NG TO DR _SI NGHVI, ANY | NTERPRETATI ON OF THE
PROVI SI ONS OF THE VALI DATI ON_ACT, AUTHORI SI NG REALI SATI ON COF
LEVY AFTER 4.4.91 FOR THE PAST PERI CD WOULD BE CONTRARY TO
EQUI TY, JUSTI CE AND FAI R-PLAY.

MR GANGULI, THE LEARNED SENI OR COUNSEL, APPEARI NG FOR
THE | NDI AN ALUM Nl UM CO. LTD., RESPONDENT IN SLP(CIVIL) NO
13104 OF 1996 AS VELL AS | NTERVENOR | NDI A CEMENT,
CONTENDED THAT THE JUDGMVENT | N KANNADASAN S CASE | S
ERRONEQUS | N THE TEETH OF THE PROVI SI ONS OF SECTI'ON 2(2) OF THE
VAL| DATI ON ACT WHI CH VALI DATES ONLY "CESSES OR OTHER TAXES
ON M NERALS REALI SED UNDER ANY SUCH LAWS". ~ ACCORDI NG TO MR
GANGULI, THE JUDGVENT | N KANNADASAN, RUNS CONTRARY TO THE
PURPOSE AND | NTENT OF THE VALI DATI ON ACT, AS | NDI CATED | N THE
STATEMENT OF OBJECTS AND REASONS AND THE LI M TED PURPOSE OF
THE VALI DATI ON ACT IS TO DECLARE THAT ENACTMENTS MENTI ONED I N
THE SCHEDULE THERETO BE DEEMED TO HAVE BEEN ENACTED BY THE
PARLI AMENT AND BE DEEMED ALWAYS TO HAVE BEEN VALI'D, AS
REGARDS THE PROVI SI ONS RELATI NG TO CESSES AND OTHER TAXES ON
M NERALS ARE CONCERNED AND DECLARE THAT THE PROVI SI ONS
CONTAI NED I N THE SAI D ENACTMENTS BE DEEMED TO HAVE REMAI'NED
N FORCE UPTO 4. 4.91, THE DATE ON WHI CH THI S CCURT DELI VERED
THE JUDGVENT I N ORI SSA CEMENT CASE. ACCORDI NG TO MR
GANGULI, THE VALI DATI ON ACT MERELY DECLARES THAT THE LAWS
SPECI FI ED IN THE SCHEDULE TO THE ACT SHALL BE DEEMED ALWAYS
TO HAVE BEEN AS VALID, AS | F THE PROVI SI ONS CONTAI'NED THEREI N
RELATI NG TO CESS AND OTHER TAXES ON M NERALS HAD BEEN ENACTED
BY THE PARLI AMENT, AND SUCH PROVI SI ONS SHALL BE DEEMED TO
HAVE BEEN REVAI NED IN FORCE TILL 4TH OF APRIL, 1991, THUS ON
15TH OF FEBRUARY, 1992, THE PARLI AMENT MERELY DECLARED THAT I T
HAD ENACTED THE LAWS I N QUESTI ON IN THE PAST, AND THAT ALL THE
SAI D LAWS STOOD EXPlI RED EVEN BEFCORE THE VALI DATI ON ACT ‘| TSELF
CAME | NTO FORCE. I N SUB-SECTION (1) OF SECTION 2, PARLI AMENT
DI D NOT MAKE ANY FURTHER PROVI SI ON, EXCEPT MAKI NG THE
AFORESAI D DECLARATI ON. I N SUB- SECTION (2) OF SECTION 2, THE
PARLI AMENT DECLARED THAT ALL ACTI ONS TAKEN, THI NGS DONE, CESSES
AND OTHER TAXES ON M NERALS REALI SED I N ANY OF THE STATE LAWS
SHALL BE DEEMED TO HAVE BEEN TAKEN OR REALI SED AS | F SECTI ON 2
HAVE BEEN I N FORCE, WHEN SUCH ACTI ONS WERE TAKEN, THI NGS
DONE OR CESSES AND OTHER TAXES WERE REALI SED, NOTW THSTANDI NG
ANY JUDGMENT, DECREE OR ORDER OF ANY COURT. SUB- SECTI ON (2)
OF SECTI ON FURTHER PROVI DES THAT NO SUI T OR OTHER PROCEEDI NGS
SHALL BE MAI NTAI NED OR CONTI NUED | N ANY COURT FOR THE REFUND
OF CESSES AND OTHER TAXES REALI SED UNDER ANY SUCH LAWS.  THUS,
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VWH LE THE FI RST PART OF THE DECLARATI ON | N SUB- SECTI ON ( 2)

ENTI RELY RELATES TO THE PAST ACTI ONS, THE SECOND PART COF THE
DECLARATI ON ALSO RELATES TO PAST ACTI ONS NAMELY CESSES AND
OTHER TAXES REALI SED BUT THE EFFECT OF THE DECLARATI ON OPERATES
AS ON THE DATE OF COM NG | NTO FORCE THE ACT |.E. 15.2.1992.
SUB- SECTI ON (3) OF SECTION 2 | NCORPORATES THE CONSTI TUTI ONAL
MANDATE I N ARTI CLE 265 AND, THEREFORE, ANY AMOUNT PAI D

W THOUT THE AUTHORI TY OF LAW BECOVES REFUNDABLE TO THE
ASSESSEE AND COULD NOT BE RETAI NED BY THE STATE. SUB- SECTI ON
(3), THUS WAS ENACTED TO CLARI FY THAT ONLY TO A LI M TED EXTENT
SUCH PROCEEDI NGS FOR REFUND OF TAXES COULD BE MAI NTAI NED,

AND | T | NCORPORATES A LI M TED SAVI NG CLAUSE AND IS A SPECI AL
PROVI SI ON REGARDI NG SAVI NG, PARLI AMENT, THUS DI D NOT W SH
THAT THE CGENERAL PRI NCI PLES CONTAI NED I N SECTION 6 OF THE
GENERAL CLAUSES ACT BE NMADE APPLI CABLE TO THE VALI DATI ON

ACT AND HENCE CHOSE TO ENACT A LI M TED SAVI NG CLAUSE, AS
CONTAINED | N SUB-SECTION (3) OF SECTION 2. TH S BEING THE
PCSI TI ON,  THE PATNA HI-GH COURT WAS FULLY JUSTIFIED I N

| NTERPRETI'NG THE PROVI SI ONS OF THE VALI DATI ON ACT AND | N

HOLDI NG THAT THERE I'S NO RI GHT IN THE STATE TO MAKE ANY FRESH
LEVY OR COLLECTI ON AND ONLY THE LEVI'ES ALREADY COLLECTED WOULD
NOT BE REFUNDED. ACCORDI NG'TO MR GANGULI, THE ENACTMENTS
MENTI ONED | N THE SCHEDULE REMAI NED | N FORCE ONLY UPTO 4TH OF
APRIL, 1991 AND, THEREFORE, NEI THER THERE WOULD BE ANY

CHARG NG PROVI SI QN NOR MACHI NERY UNDER THE ACT MENTI ONED

IN THE SCHEDULE AFTER 4TH OF APRIL, 1991, WH CH WOULD

AUTHORI SE THE STATE TO MAKE ANY LEVY OR COLLECTI ON OF TAX
REFERABLE TO THE PERIOD PRI OR TO 4TH OF APRIL, 1991. ACCCORDI NG
TO MR GANGULI, THE DECI SI ON OF TH-S COURT | N KANNADASAN,

RELYI NG UPON THE CONSTI TUTI ON-BENCH DECI SI ON-'1 N JAORA SUGAR

M LLS CASE, MJST BE HELD TO BE ERRONECUS, AS SPECIFI C

PROVI SI ONS CONTAI NED I N SECTION 3 OF THE ACT I'N JACRA SUGAR

M LLS CASE HAVE NOT BEEN PROPERLY APPRECI ATED. W TH
REFERENCE TO SUB- SECTI ON (3) OF SECTION 2, MR GANGULI
CONTENDS THAT THE SAME | S AN EXCEPTI ON TO THE SUBSTANTI VE
PROVI SI ON CONTAI NED I N SUB- SECTION(2) OF SECTION 2. ' IT IS CLEAR
FROM THE WORDI NGS OF SUB- SECTI ON(3). ALL THAT SUB- SECTI ON (3)
PROVI DES | S THAT | F AN ASSESSEE HAD MADE AN APPLI CATI ON FOR
REFUND W THI N THE TI ME PRESCRI BED BY THE STATE ENACTMENT, BUT
THE SAME HAD NOT BEEN REFUNDED, THEN THE EXCESS TAX PAI D W LL
HAVE TO BE REFUNDED, EVEN THOUGH THE STATE ENACTMENT I N THE
EYE OF LAW REMAI NED VALID TILL 4TH OF APRIL,1991. ACCCRDI NG
TO THE LEARNED COUNSEL, THE PROVI SI ONS OF SECTION 6 OF THE
GENERAL CLAUSES ACT WOULD HAVE NO APPLI CATI ON AND COULD NOT

BE | N\VOKED TO WDEN THE LI M TED SAVI NG PROVI.SI ONS | N SECTI ON
2(3). I N SUPPORT OF THE CONTENTI ON THAT NO FRESH TAX BEYOND
THE LI FE OF THE STATUTE BE PERM SSI BLE, THE COUNSEL RELI ES UPON
THE DECI SION OF THE COURT I N ROYALA CORPCRATI ON 1970( 1)

S.C R 639. MR GANGULI URGED THAT THE ACT COULD NOT BE

| NTERPRETED TO BE AN AUTHORI SATI ON FOR | MPOSI TI ON OF A FRESH
LEVY AND CCLLECTI ON THEREOF, AFTER 4.4.1991, PERTAILNI NG TO A
PERI OD PRI CR THERETO, SPECI ALLY WHEN THERE IS NO EXPRESS

PROVI SI ON TO THAT EFFECT IN THE | MPUGNED ACT.

MR RANJI T KUMAR, APPEARI NG FOR THE PETI TI ONER | NDI A
CEMENT LIMTED IN S. L. P. (CIVIL) NOS. 12994-12995 OF 1998,
SUBM TTED THAT WHAT HAS BEEN VALI DATED UNDER THE
PARLI AMENTARY ENACTMENT | S WHAT HAS BEEN ALREADY COLLECTED,
SO THAT THE STATE GOVERNMENTS W LL NOT BE LI ABLE FOR ANY
REFUND AND | T NEVER AUTHORI SED ANY | MPOSI TI ON OR COLLECTI ON OF
THE LEVY AFTER 4. 4.1991 EVEN FOR THE EARLI ER PERI OD. ACCORDI NG
TO MR RANJI T KUVAR, THE VERY LANGUAGE OF THE VALI DATI ON ACT
VWHEN READ W TH THE STATEMENT OF OBJECTS AND REASONS, WOULD
MAKE | T EXPLICI TLY CLEAR THAT | T DOES NOT AUTHORI SE ANY FRESH
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| MPOSI TI ON OR COLLECTI ON FOR AN ANTERI CR PERI OD, | F THERE HAS
BEEN NO SUCH CCOLLECTION PRICR TO 4.4.1991. I N OTHER WORDS, THE
ACT ONLY VALI DATES WHAT HAD BEEN | LLEGALLY COLLECTED AND THE
LACK OF LEG SLATI VE COVPETENCE WAS CURED BY THE PARLI AMENT
STEPPI NG IN, FOR ENSURI NG THAT THE STATES VWH CH WERE AFFECTED
BY THE JUDGVENT OF THI S COURT I N I NDI A CEMENT CASE AND

ORI SSA CEMENT CASE WOULD NOT' BE REQUI RED TO REFUND.

ACCORDI NG TO MR. RANJI T KUMAR, THE STATEMENT OF OBJECTS

AND REASONS CAN BE WELL LOOKED | NTO FOR ASCERTAI NI NG THE

I NTENTI ON OF THE PARLI AMENT | N ENACTI NG THE VALI DATI ON ACT AND
THE SAI D STATEMENT OF OBJECTS AND REASONS ARE CATEGORI CAL IN
TERVS AND ONLY REFERS TO WHAT HAD ALREADY BEEN COLLECTED,
WOULD NOT' BE REQUI RED TO BE REFUNDED. ACCORDI NG TO THE
LEARNED COUNSEL, THE RELEVANT STATE LAWS, WH CH BECAME THE
CENTRAL LAW BY VI RTUE COF FI CTlI ONAL RE- ENACTMENT, UNDOUBTEDLY
ARE TEMPORARY ACT AND AFTER THE EXPI RY DOES NOT ALLOW ANY
FURTHER ACTI ON UNDER THE EXPI RED ACT. I N SUPPCORT OF THI S
CONTENTI' QN, THE LEARNED COUNSEL \PLACED RELI ANCE ON THE
STATUTORY /| NTERPRETATI ON BY FRANCI'S BENNI ON, FI RST EDI Tl ON,
PARAGRAPH 178 AS WELL AS CRAI'ES ON STATUTE LAW AT PAGES 407-
409. W TH REFERENCE TO THE OBSERVATI'ONS MADE BY THI S COURT

I N KANNADASAN THAT THE ACT MJST BE HELD TO BE AN ACT BY

| NCORPORATI ON, MR RANJI T KUVAR SUBM TTED THAT THE

LEGQ SLATI ON BY | NCORPORATI ON OF PROVI SIONS | N THE ACT HAS BEEN
HELD TO BE ARCHI VAL DRAFTI NG I N THE WORDS OF FRANCI S BENNI ON,
VWHERE THE LEARNED AUTHOR STATES: " THE TECHNI QUE OF

| NCORPORATI ON HAS RECEI VED SO MJUCH JUDI CI AL AND OTHER
CRITICISM THAT I T IS SELDOM USED TODAY". THE LEARNED AUTHOR
FURTHER STATES : " THE TECHNI QUE MAY BE CALLED ARCHI VAL

DRAFTI NG BECAUSE | T REQUI RES PERSONS APPLYI NG THE ACT AFTER A
CONSI DERABLE PERI CD HAS ELAPSED SI NCE THE RELEVANT DATE TO
ENGAGE I N HI STORI CAL RESEARCH I N ORDER TO FI ND QUT WHAT THE LAW
THUS | MPORTED AMOUNTS TO'. MR RANJI T KUMAR ALSO PLACED
RELI ANCE ON THE OBSERVATI ONS MADE BY CRAI'ES ON STATUTE LAW
7TH EDI TI ON AT PAGE 29, TO THE EFFECT :- "LEGQ SLATI ON BY
REFERENCE, WHI CH WAS | NCREASI NG | N 1875, WAS DESCRI BED BY

THE SELECT COW TTEE OF THAT YEAR'AS MAKI NG AN ACT SO

AMBI GUOUS, SO OBSCURE AND SO DI FFI CULT, THAT THE JUDCES
THEMSELVES CAN HARDLY ASSI GN A MEANING TO I T, AND THE

ORDI NARY CI TI ZEN CANNCT UNDERSTAND TO I-T, W THOUT LEGAL ADVI CE.
WTH TH S PARLI AMENTARY CRI TI Cl SM JUDI Cl AL OPI NI ON' CO NCI DES" .
ACCORDI NG TO MR RANJI'T KUVAR, THE ENHANCEMENT OF ROYALTY

BY | SSUANCE OF A NOTI FI CATI ON BY THE CENTRAL GOVERNMENT

UNDER SECTION 9 OF THE M NES AND M NERALS ( REGULATI-ON &
DEVELOPMENT) ACT, 1957, AS NOTICED IN THE DECI SION OF THI S
COURT IN THE CASE OF STATE OF MADHYA PRADESH VS.

MAHALAXM FABRI CS, 1995 SUPP. (1) S.C.C. 642,  AND THE
OBSERVATI ONS MADE BY THI S COURT I N THE SAI D CASE THAT THE
AFCORESAI D NOTI FI CATI ON WAS FOR THE PURPOSE OF ADEQUATELY
COVPENSATI NG THE STATES FOR THE LOSS THAT THEY HAVE SUSTAI NED
ON ACCOUNT OF THE DECLARATI ON OF LAW MADE BY THI S COURT I N

| NDI A CEMENT CASE AND ORI SSA CEMENT CASE, AND THE

NOTI FI CATI ON WAS HELD TO BE VALI D, PROTECTI NG THE STATE
GOVERNMENTS FROM THE LOSS OF REVENUE | N THE FUTURE AND THE
VALI DATI ON ACT PROTECTI NG THE STATE GOVERNMENTS | N RESPECT

OF THE COLLECTI ON ALREADY MADE. CONSEQUENTLY, BY VI RTUE OF
THE VALI DATI ON ACT, THE STATE GOVERNMENTS WOULD RETAI N WHAT
HAD ALREADY BEEN CCLLECTED BUT CANNOT CLAIM TO HAVE A RIGHT TO
MAKE ANY FRESH LEVY OR COLLECTI ON SUBSEQUENT TO 4. 4. 1991.

MR RANJIT KUMAR ALSO URGED THAT THE | NDI A CEMENT LI M TED

HAD CHALLENGED THE LEVY OF CESS, RIGHT FROM THE DATE OF

I NCEPTI ON OF THE LEVY UNDER THE TAM L NADU ACT AND THE HI GH
COURT HAD GRANTED STAY OF THE OPERATI ON OF THE ACT. EVEN
AFTER THE JUDGVENT OF THE H GH COURT, WH LE THE MATTER WAS
PENDI NG IN THI S COURT | N APPEAL, THE STAY ORDER WAS OPERATI NG
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AND THE ASSESSE, THEREFORE, NEVER PASSED ON THE CESS LEVI ED TO
ANY CONSUMER NOR COULD I T DO SO BECAUSE THE COMMODI TY WAS

A CONTROLLED COMMODI TY AND THE LI TI GATI ON ENDED W TH A
JUDGMVENT I N FAVOUR OF THE ASSESSE. TO RE- OPEN SUCH CASES I N
THE GARB OF THE VALI DATI ON ACT AND SEEKI NG TO | MPCSE LEVY

AND COLLECTI ON FROM THE YEAR 1964 WOULD NOT' ONLY BE
UNREASONABLE, BUT ALSO WOULD BE CONTRARY TO THE VERY

JUDGVENT PASSED | NTER- PARTI ES AND THE CCOURT HAVI NG STAYED

THE OPERATI ON OF THE ACT I N FAVOUR OF THE ASSESSEE. ACCORDI NG
TO MR RANJI T KUVAR, THE ASSESSEE HAVI NG NOT COLLECTED THE
CESS FROM THE END USER, WOULD BE REQUI RED TO PAY THE SAME, IN
VI EW OF THE | NTERPRETATI ON G VEN BY THI S COURT I N

KANNADASAN' S CASE, AND SUCH A VIEWW LL BE WHOLLY

UNREASONABLE AND WOULD BE BEYOND THE OBJECT FOR WHI CH THE
PARLI AMENT | NTERVENED AND VAL| DATED, TO SAVE THE STATE
GOVERNMENTS FROM A DI-FFI CULT FI NANCI AL SI TUATION. MR RANJIT
KUVAR, LASTLY SUBM TTED THAT THE JUDGVENT OF THI S COURT | N
KANNADASAN MUST BE HELD TO BE WRONGLY DECI DED AND MUST

HAVE TO BE RECONS| DERED.

MR AJI T KUVAR SI NHA, ~“APPEARI NG FOR BHARAT COKI NG
COAL LIMTED, PETITIONER I N'SLP(CIVIL) NO 7555 OF 1998,
SUBM TTED THAT THE VALI DATI ON ACT WAS TO CONFER THE AUTHORI TY
OF LAW TO MEET THE ' REQUI REMENT OF ARTI CLE 265 OF THE
CONSTI TUTION .  THE SAID NEED AROSE AS THE STATE WAS DENUDED
OF I TS COVWETENCE AND JURI SDI CTI ON TO LEVY CESS ON ROYALTY I N
THE OCCUPI ED FI ELD UNDER THE MVRD ACT, 1957. HE ALSO
BROUGHT TO OUR NOTI CE THE FACT THAT W TH EFFECT FROM THE DATE OF
THE JUDGMVENT OF THE HI GH COURT ON 6. 11. 90, THE PETI Tl ONER
COVPANY STOPPED THE CCOLLECTI ON OF CESS FROM THE CONSUMERS
AND THE ORDER/ JUDGMVENT OF THE HI GH COURT DATED 6.11.90 WAS
ASSAI LED BY THE STATE OF BIHAR IN Cl VIL APPEAL NO. 3010-3024
OF 1991. THE COURT HAD PASSED AN ORDER TO THE FOLLOW NG
EFFECT: -

"I'N THE MEANTI ME, WE HOLD THAT THE STATE
GOVERNMENT 1S BOUND TO COWPLY W TH THE
JUDGVENT OF THI S COURT AND REFUND ALL AMOUNT
CCOLLECTED ON CR AFTER 4. 4. 1991. | F. THERE | S-ANY
DELAY BEYOND AUGUST, 1991 I N MAKI NG THE REFUNDS,
THE AMOUNT OF REFUNDS W LL BEAR | NTEREST OF 18%
FROM 4. 4.1991 TILL THE REFUND | S MADE. "

NOTW THSTANDI NG THE AFCRESAI D OCRDERS, THE STATE GOVERNMVENT
STARTED RAI SI NG DEMAND BECAUSE OF THE VALI DATION ACT AND
WHEN THE COVPANY RAI SED THE DEMAND AGAI NST THE CONSUMERS,

THE CONSUMERS CHALLENGED THE SAME AND OBTAI NED STAY CORDERS
FROM THE CALCUTTA H GH COURT AS WELL AS THE RANCHI BENCH OF
PATNA H GH COURT AND, THEREFORE, NO DEMAND COULD BE REALI SED
IN VIEW OF THE ORDERS OF THE COURT. NOW UNDER SUCH SI TUATI ON
| F THE PROVI SIONS OF THE VALI DATI ON ACT ARE | NTERPRETED I N THE
MANNER AS CONTENDED BY STATE OF BI HAR, AND | F THE JUDGVENT
OF THI'S COURT | N KANNADASAN |'S UPHELD, THEN THE PETI TI ONER-
COVPANY  WOULD BE GROSSLY PREJUDI CED, AS I T WOULD BE LI ABLE
TO PAY CESS TO THE STATE GOVERNVENT AND YET COULD NOT COLLECT
THE SAVE FROM THE CONSUMERS. ACCORDI NG TO THE LEARNED
COUNSEL, SECTION 2 OF THE | MPUGNED VALI DATI ON ACT DOES NOT
CREATE ANY FRESH LEVI ES AND, THEREFORE, WHAT PURPORTS TO HAVE
BEEN VALI DATED IS THE COLLECTI ON ALREADY MADE AND BY NO
STRETCH OF | MAG NATI ON, A FRESH RI GHT TO MAKE ANY LEVY OR
CCOLLECTI ON.

IN THE CONTEXT OF THE SUBM SSI ONS MADE BY THE COUNSEL
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FOR DI FFERENT PARTI ES, NOTED ABOVE, THE CRUTI AL QUESTI ON THAT
ARl SES FOR CONSI DERATION IS WHAT REALLY PARLI AMVENT | NTENDED TO
VAL| DATE BY ENACTI NG THE VALI DATI ON ACT? ON A PLAI N READI NG
OF SECTION 2(1) OF THE SAID ACT IT IS CRYSTAL CLEAR, THAT IT
PURPCORTS TO VALI DATE CERTAI N STATE LAWS AND ACTI ONS TAKEN AND
THI NGS DONE THEREUNDER, BY PROVI DI NG THAT THE PROVI SI ONS
RELATI NG TO CESSES AND OTHER TAXES ON M NERALS FI CTlI ONALLY MJST
BE HELD TO HAVE BEEN ENACTED BY THE PARLI AMENT, AND KEEPI NG
THOSE PROVI SI ONS ALIVE TILL 4TH APRIL, 1991. | T MAY BE BORNE I N
M ND THAT UNDER THE VALI DATI ON ACT PARLI AMENT NEVER RE-

ENACTED THE 11 ACTS MENTI ONED | N THE SCHEDULE, BUT MERELY

PROVI DED THE LEQ SLATI VE COMPETENCE FOR THOSE PROVI SIONS | N
THOSE ACTS WHI CH RELATED TO CESSES OR TAXES ON M NERALS. THE
LEG SLATI VE HI STORY BEH ND THE ENACTMENT OF THE AFCORESAI D

VAL| DATI ON ACT UNEQUI VOCALLY PO NTS QUT TO THE FACT THAT THE
STATE LEG SLATURE HAD ENACTED DI FFERENT STATUTES CONFERRI NG

Rl GHT OF LEVY AND COLLECTI ON O CESS AND TAXES ON M NERALS, AND
THE SUPREME COURT CAME TO THE CONCLUSI ON THAT THE STATE

LEG SLATURE DI'D NOT-HAVE THE RI-GHT TO MAKE LAW CONFERRI NG RI GHT
TO LEVY. 'AND COLLECTI ON ON M'NERALS AS THE FI ELD HAD BEEN
OCCUPI ED BY THE UNI ON LEG SLATURE ON-THE ENACTMENT OF THE

M NES AND M NERALS REGULATI ON-AND DEVELOPMENT ACT, 1957.

THE JUDGVENT OF THI S COURT I'N I NDI A CEMENT AS WELL AS IN

ORI SSA CEMENT NECESSARI LY LEAD TO A Sl TUATI ON WHEREUNDER NOT
ONLY THE 11 ACTS MENTI.ONED I N THE SCHEDULE OF THE VALI DATI ON
ACT WERE DECLARED NULL AND VA D, BUT ALSO THE COLLECTI ONS

MADE UNDER SUCH | NVALI D LAW BECAVME REFUNDABLE. I T IS NO

DOUBT TRUE, THAT I N ORI SSA CEMENT CASE THE SUPREME COURT

BORNE | N M ND THE PRI NCI PLE OF PROSPECTI VE OVER-RULI NG AS HAD
BEEN DONE | N GOLAKNATH S CASE, | NDI CATED THE DATES W TH EFFECT
FROM WHI CH THE JUDGVENT WOULD- OPERATE BUT THE ACTS HAVI NG

BEEN DECLARED NULL AND VO D THE STATE GOVERNMENTS BECAME
APPREHENSI VE THAT A HUGE AMOUNT OF TAX, ALREADY COLLECTED
UNDER LAWS, FOR WHI CH STATE LEG SLATURES DI D NOT' HAVE THE
COVPETENCE TO LEG SLATE WOULD BE REQUI'RED TO BE REFUNDED.

THE PARLI AMENT ALSO WAS OF THE SAME-CPI NI ON, AS WOULD

APPEAR FROM THE STATEMENTS OF OBJECTS AND REASONS OF THE

VAL DATI ON ACT AND THE PARLI AMENT. CAME FORWARD BY A UNI QUE

DEVI CE OF PROVI DI NG LEG SLATI VE COVWPETENCE | N RESPECT OF

CERTAI N PROVI SIONS OF THE STATE LAWS AND THAT TOO ONLY KEEPI NG
THE ACT ALI VE UPTO 4TH APRIL, 1991, THE DATE ON WHI CH THE
SUPREME COURT DELI VERED THE JUDGVENT | N ORI'SSA CEMENT

CASE. IT IS IN TH S CONTEXT THE PROVI SI ONS OF THE VALI DATI'-ON ACT
AS WELL AS THE OBJECT FOR WHI CH THE ACT WAS ENACTED W LL HAVE
TO BE ASCERTAI NED. A STATUTE IS AN EDI CT OF THE LEG SLATURE AND
I N CONSTRU NG A STATUTE, I T IS NECESSARY, TO SEEK THE | NTENTI ON OF
I TS MAKER. A STATUTE HAS TO BE CONSTRUED ACCORDI.NG TO THE

I NTENT OF THEM THAT MAKE | T AND THE DUTY OF THE COURT | S TO ACT
UPON THE TRUE | NTENTI ON OF THE LEGQ SLATURE. | F A STATUTCRY
PROVI SION | S OPEN TO MORE THAN ONE | NTERPRETATI ON THE COURT

HAS TO CHOCSE THAT | NTERPRETATI ON VWHI CH REPRESENTS THE TRUE

| NTENTI ON OF THE LEG SLATURE. TH S TASK VERY OFTEN RAI SES THE
Dl FFI CULTI ES BECAUSE OF VARI QUS REASONS, IN AS MJUCH AS THE
WORDS USED MAY NOT BE SCI ENTI FI C SYMBOLS HAVI NG ANY PRECI-SE

OR DEFI NI TE MEANI NG AND THE LANGUAGE MAY BE AN | MPERFECT

VEDI UM TO CONVEY ONE' S THOUGHT OR THAT THE ASSEMBLY OF

LEG SLATURES CONSI STI NG OF PERSONS OF VARI QUS SHADES OF

OPI Nl ON PURPORT TO CONVEY A MEANI NG VWHI CH MAY BE OBSCURE.

IT 1S I MPCSSI BLE EVEN FOR THE MOST | MAG NATI VE LEG SLATURE TO
FORESTALL EXHAUSTI VELY SI TUATI ONS AND Cl RCUMSTANCES THAT MAY
EMERCGE AFTER ENACTI NG A STATUTE VWHERE | TS APPLI CATI ON MAY BE
CALLED FOR. NONETHELESS, THE FUNCTION OF THE COURTS IS ONLY TO
EXPOUND AND NOT TO LEG SLATE. LEG SLATION IN A MODERN STATE | S
ACTUATED W TH SOME POLI CY TO CURB SOME PUBLIC EVIL OR TO
EFFECTUATE SOVE PUBLI C BENEFI T. THE LEG SLATION IS PRI MARI LY
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DI RECTED TO THE PROBLEMS BEFORE THE LEGQ SLATURE BASED ON

| NFORVATI ON DERI VED FROM PAST AND PRESENT EXPERIENCE. I T

MAY ALSO BE DESI GNED BY USE OF CGENERAL WORDS TO COVER

SI M LAR PROBLEMS ARI SI NG | N FUTURE. BUT, FROM THE VERY NATURE
OF THINGS, I T I'S I MPGSSI BLE TO ANTI Cl PATE FULLY THE VARI ED

SI TUATI ONS ARI SING | N FUTURE | N WHI CH THE APPLI CATI ON OF THE
LEQ SLATI ON | N HAND MAY BE CALLED FOR, AND, WORDS CHOSEN TO
COMVUNI CATE SUCH | NDEFI NI TE REFERENTS ARE BOUND TO BE IN

MANY CASES LACKING IN CLARITY AND PRECI SI ON AND THUS @ VI NG

RI SE TO CONTROVERSI AL QUESTI ONS OF CONSTRUCTI ON.  THE PROCESS
OF CONSTRUCTION COVBI NES BOTH LI TERAL AND PURPCSI VE
APPRCACHES. | N OTHER WORDS THE LEQ SLATIVE INTENTION | . E., THE
TRUE OR LEGAL MEANI NG OF ‘AN ENACTMENT | S DERI VED BY

CONSI DERI NG THE MEANI NG OF THE WORDS USED | N THE ENACTMENT

IN THE LI GHT OF ANY DI SCERNI BLE PURPOSE OR OBJECT WHI CH
COMPREHENDS THE M SCH EF AND | TS REMEDY TO WH CH THE

ENACTMENT |'S DI RECTED. THE AFORESAI D PRI NCI PLE WAS

ENUNCI ATED AND APPLI ED BY THI'S COURT I N THE CASE OF STATE OF
H MACHAL PRADESH VS. KAI LASH CHAND MAHAJAN - 1992

SUPPL. (2) SCC 351. LORD SOMERVELL I N THE CASE OF

ATTORNEY- GENERAL VS. HRH PRI NCE ERNEST AUGUSTUS

(1957) 1 ALL ER 49 HAS STATED "THE M SCHI EF AGAI NST WHI CH
THE STATUTE | S DI RECTED AND, PERHAPS THOUGH TO AN UNDEFI NED
EXTENT THE SURROUNDI'NG CI'RCUMSTANCES CAN BE CONSI DERED.

OTHER STATUTES I N PARI “MATERI A AND THE STATE OF THE LAW AT THE
TIME ARE ADM SSIBLE. " 1T IS ALSO A CARDI NAL. PRI NCI PLE OF
CONSTRUCTI ON THAT EXTERNAL Al DS ARE BROUGHT I'N BY W DENI NG THE
CONCEPT OF CONTEXT 'AS | NCLUDI NG NOT" ONLY OTHER ENACTI NG

PROVI SI ONS OF THE SAME STATUTE, BUT I TS PREMBLE, THE EXI STI NG
STATE OF LAW OTHER STATUTES I'N PARI MATERI A“AND THE M SCHI EF
VWH CH THE STATUTE WAS | NTENDED TO REMEDY. - CHI NNAPPA

REDDY, J. I N THE RESERVE BANK CF | NDI A VS. PEARLESS

GENERAL FI NANCE AND | NVESTMENT CO. - (1987) 1 SCC 424,

HAD OBSERVED , "I NTERPRETATI ON MUST DEPEND ON THE TEXT AND
THE CONTEXT. THEY ARE THE BASES OF | NTERPRETATI ON. = ONE MAY
VELL SAY | F THE TEXT IS THE TEXTURE, CONTEXT | S WHAT G VES
COLOUR. NEI THER CAN BE | GNORED.. (BOTH ARE | MPORTANT. THAT

| NTERPRETATI ON | S BEST WHI CH MAKES THE TEXTUAL | NTERPRETATI ON
MATCH THE CONTEXTUAL. A STATUTE |'S BEST | NTERPRETED WHEN W\E
KNOW WHY | T WAS ENACTED. MOST FAI R AND RATI ONAL METHOD FOR

| NTERPRETI NG A STATUTE |'S BY EXPLORI NG THE | NTENTION OF THE
LEGQ SLATURE THROUGH THE MOST NATURAL AND PROBABLE S| GNS VHI CH
ARE ' El THER THE WORDS, THE CONTEXT, THE SUBJECT MATTER, THE
EFFECTS AND CONSEQUENCES, OR THE SPIRI T AND REASON COF THE LAW
IN THE COURT OF LAWWHAT THE LEG SLATURE | NTENDED TO BE DONE OR
NOT TO BE DONE CAN ONLY BE LEG TI MATELY ASCERTAI NED FROM THAT
WHAT | T HAS CHOSEN TO ENACT, EITHER I N EXPRESS WORDS OR BY
REASONABLE AND NECESSARY | MPLI CATI ON.  BUT THE WHOLE OF WWHAT

I S ENACTED ' BY NECESSARY | MPLI CATI ON' CAN HARDLY' BE

DETERM NED W THOUT KEEPI NG IN M ND THE PURPOSE OR OBJECT OF
THE STATUTE. A BARE MECHANI CAL | NTERPRETATI ON OF THE WORDS
AND APPLI CATI ON OF LEG SLATI VE | NTENT DEVO D OF CONCEPT OR
PURPOSE W LL REDUCE MOST OF THE REMEDI AL AND BENEFI CENT

LEQ SLATION TO FUTILITY. THE COURTS, HOWEVER, ARE ALVWAYS
WARNED THAT THEY ARE NOT ENTI TLED TO USURP LEG SLATI VE FUNCTI ON
UNDER THE DI SGUI SE OF | NTERPRETATI ON AND THAT THEY MJST AVO D
THE DANGER OF DETERM NATI ON OF THE MEANI NG OF A PROVI SI ON
BASED ON THEI R OAN PRECONCEI VED NOTI ONS OF | DECLOG CAL
STRUCTURE OR SCHEME | NTO WHI CH THE PROVI SI ON TO BE | NTERPRETED
'S SOVEHOW FI TTED. BEARING I N M ND THE AFORESAI D RULES OF
CONSTRUCTI ON AND EXAM NI NG THE PROVI SI ONS OF THE VALI DATI ON
ACT, THE CONCLUSION IS | RRESI STI BLE THAT THE PARLI AMENT ADOPTED
A UNI QUE DEVI CE OF PROVI DI NG THE LEG SLATI VE COVPETENCE TO
CERTAI N PROVI SI ONS OF DI FFERENT STATE LEG SLATI ONS WHI CH

LEGQ SLATI ONS HAVE ALREADY BEEN STRUCK DOWN FOR LACK OF
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LEQ SLATI VE COWETENCE. AS THE PARLI AMENT THOUGHT THAT ON
ACCOUNT OF THE JUDGVENTS OF THE SUPREME COURT THE STATE
GOVERNMENTS WOULD BE LI ABLE TO MAKE REFUND, OF CESS AND
OTHER TAXES CCOLLECTED BY THEM WH CH WAS LIKELY TO HAVE A
SERI QUS | MPACT ON STATE REVENUE, AND TO PREVENT THE LI ABI LI TY
OF REFUND, THE PARLI AMENT | NTENDED TO VALI DATE COLLECTI ON OF
LEVI ES ALREADY MADE BY THE STATE GOVERNMENTS UP TO 4TH APRI L,
1991. THI'S CONCLUSI ON OF OURS | S BASED ON, NOT ONLY THE
LANGUAGE USED I N SECTI ON 2(1) BUT ALSO THE STATEMENT OF
OBJECTS AND REASONS, WH CH CLEARLY ENUNCI ATES THE SAME.

THE STATEMENTS OF OBJECTS OF REASONS |'S EXTRACTED

HEREI NBELOW | N EXTENSQO: -

" STATEMENT OF OBJECTS AND REASONS. - CERTAI N

STATE ACTS | MPCSI NG CESSES AND OTHER TAXES ON

M NERALS HAD BEEN STRUCK DOMN BY COURTS

I NCLUDI NG THE SUPREME COURT OF 1 NDI A I N DI FFERENT
CASES. ~ AS A RESULT OF JUDGMVENTS I N THESE CASES,
STATE GOVERNVMENT BECAME LI ABLE TO REFUND CESSES
AND OTHER TAXES COLLECTED BY THEM  SI NCE REFUND
WAS LI KELY TO HAVE A SERI QUS | MPACT ON STATE
REVENUES OF THE CONCERNED STATE GOVERNMENTS AND
HAVI NG REGARD TO THE FACT THAT IT IS EXTREMELY

DI FFI CULT TO ENSURE THAT THE LEVI ES COLLECTED ARE
REFUNDED TO THE LARCGE NUMBER OF END USERS OF

M NERALS WHO HAVE ACTUALLY BORNE THE BURDEN OF
SUCH LEVIES, THE CESS AND OTHER TAXES ON M NERALS
(VALI DATI ON) ORDI NANCE, 1992 (ORD. 7 OF 1992)

WAS PROMULGATED BY THE PRESI DENT-ON THE 15TH
FEBRUARY, 1992, TO VAL| DATE COLLECTI ON OF SUCH
LEVIES B BY STATE GOVERNMENTS-UP TO THE 4TH DAY OF
APRIL, 1991."

THOUGH MR DW VEDI, THE LEARNED SENI OR COUNSEL, APPEARI NG

FOR THE STATE OF BI HAR, CONTENDED THAT THE PREAMBLE TO THE
EFFECT, "AN ACT TO VALI DATE THE | MPCSI TI ON AND CCLLECTI ON OF
CESSES AND CERTAI N OTHER TAXES ON'M NERALS UNDER CERTAI'N STATE
LAWS" | S MUCH W DER THAN THE STATEMENT OF OBJECTS AND

REASONS AND IS | N CONSONANCE W TH THE LANGUAGE USED I N
SECTION 2(1) OF THE ACT. BUT, WE ARE OF THE CONSI DERED

OPI NI ON, THAT THE EXPRESSI ON ' | MPOSI TI' ON AND COLLECTI ON

WOULD MEAN, | MPCSI TI ON ALREADY MADE COR COLLECTI ON ALREADY

MADE UNDER CERTAI N STATE LAWS AND THE PREAMBLE CANNOT BE
CONSTRUED TO MEAN TO CONFER A FURTHER RI GHT OF | MPCSI TI ON AND
CCOLLECTI ON OF CESSES ON THE M NERALS EXTRACTED UP TO 4TH APRI L,
1991. THAT APART, THE VERY HEADI NG OF SECTI'ON 2( 1), NAMELY,
"VALI DATI ON OF CERTAI N STATE LAWS AND ACTI ONS TAKEN AND

THI NGS DONE THEREUNDER', WOULD SUGGEST THAT THE PARLI AMENT

BY LEGAL FI CTI ON | NDECTED LEG SLATI VE COVPETENCE TO THE LAWS
ENACTED BY THE STATE LEGQ SLATURE AND GAVE LI FE TO SUCH LAWS
UPTO 4TH APRI L, 1991, THE DATE ON WH CH THE JUDGVENT OF THE
SUPREME CCURT I N ORI SSA CEMENT CASE WAS DELI VERED, FOR

THE PURPOSE OF VALI DATI NG THE ACTI ONS TAKEN, THI NGS DONE
UNDER SUCH LAWS DECLARED VO D BY THE SUPREME COURT. IT IS

NO DOUBT TRUE, THAT I N KANNADASAN S CASE, A BENCH CF TWD
LEARNED JUDCGES OF THI' S COURT | NTERPRETED THE PROVI SI ONS AND
HELD THAT THE EFFECT OF VALI DATI ON WOULD CONFER A RI GHT ON THE
STATE GOVERNMENT TO MAKE FRESH LEVY AND CCOLLECTI ON OF DUES

VWH CH WAS COLLECTABLE UPTO 4TH APRI'L, 1991, BUT WE ARE IN
RESPECTFUL DI SAGREEMENT W TH THE AFORESAI D CONCLUSI ON, AS IN
OUR CONSI DERED OPI NI ON, NEI THER THE LANGUAGE OF SECTI ON 2(1)
NOR THE OBJECTS AND REASONS APPENDED TO THE VALI DATI ON ACT,

AS PREFATORY NOTE, STI PULATES THAT TO BE THE OBJECT, NOR EVEN
THE PARLI AMENT THOUGHT I T FIT TO HAVE A SAVI NG CLAUSE I N THE
VALI DATI ON ACT, AS WAS DONE | N JOARA SUGAR M LLS CASE. ON
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A CONSTRUCTI ON OF THE PROVI SI ONS CF THE VALI DATI ON ACT, AND
BEARI NG IN M ND THE SI TUATI ON UNDER WHI CH THE ACT WAS

ENACTED AND A VO D ACT WAS d VEN LI FE UPTO A PARTI CULAR

PERI OD BY DRAFTI NG LEG SLATI VE COVMPETENCE FOR THE SAME | N THE
TEETH OF THE PROVI SI ONS CONTAI NED | N ARTI CLE 265 OF THE
CONSTI TUTI ON, WE ARE PERSUADED TO ACCEPT THE ARGUMENTS
ADVANCED BY THE LEARNED COUNSEL APPEARI NG FCR THE ASSESSEE

I N DI FFERENT CASES, MR SHANTI BHUSHAN, MR, KK VENUGOPAL,

MR PARASARAN, DR SINGHVI, MR RANJI T KUVAR, AND OTHERS
THAT THE SAI D VALI DATI ON ACT CANNOT BE CONSTRUED TO HAVE
CONFERRED A RI GHT TO MAKE LEVY AND COLLECTI ON OF CESS OR TAXES
ON M NERALS WHI CH WAS COLLECTABLE UP TO 4TH APRI L, 1991, AS
WAS HELD | N KANNADASAN S CASE, BUT | T MERELY VALI DATED THE
CCOLLECTI ONS ALREADY MADE SO THAT THE STATE WLL NOT BE
BURDENED W TH THE LI ABIL LI TY OF REFUNDI NG THE AMOUNT, ALREADY
CCOLLECTED UNDER VO D-LAW I N OUR CONSI DERED OPI NI ON,
THEREFORE, THE EARLI ER DECI SI ON. I N KANNADASAN' S CASE TO THE
CONTRARY MUST BE HELD TO HAVE BEEN NOT CORRECTLY DECI DED.

AT THI' S STAGE | T WOULD BE APPROPRI ATE TO DI SCUSS THE
PROVI SI ONS_ OF -ARTI CLE 265 OF THE CONSTI TUTI ON AND | TS | MPACT
ON THE | NTERPRETATI ON OF THE VALI DATI ON ACT. UNDER ARTI CLE
265 OF THE CONSTI TUTI. ON, NO TAX SHALL BE LEVIED OR COLLECTED
EXCEPT BY AUTHORITY OF LAW | T IS THUS EXPLICI'T THAT NOT ONLY
THE LEVY, BUT ALSO THE COLLECTI ON OF A TAX MUST BE UNDER THE
AUTHORI TY OF SOVE LAW THE AUTHORI TY OF LAW REFERS TO A VALID
LAWWH CH I N TURN WOULD MEAN THAT THE TAX PROPOSED TO BE
LEVI ED MUST BE W THI N THE LEG SLATI'VE COVPETENCE OF THE
LEA SLATURE, | MPOSI NG THE TAX AND THE LAW MJUST BE VALI DLY
ENACTED. | T MJUST NOT ALSO CONTRAVENE THE SPECI FI C PROVI SI ONS
OF THE CONSTI TUTI ON AND THE TAX | N QUESTI ON MUST BE
AUTHORI SED BY SUCH VALID LAW THE EXPRESSI-ON "LEVY AND
CCOLLECTI ON' ARE USED I N ARTI CLE 265 I'N A COVPREHENSI VE SENSE
AND ARE | NTENDED TO | NCLUDE THE ENTI RE PROCESS COF TAXATI ON
COMMENCI NG FROM TAXI NG STATUTE TO THE TAKI NG AWAY COF THE
MONEY FROM THE CI TI ZEN.  WHAT THE ARTI CLE ENJO NS | S THAT
EVERY STAGE IN TH' S ENTI RE PROCESS MJUST BE AUTHORI SED BY THE
LAW TH'S BEING THE PCSITION, IN ~THE CASE I N HAND, SEVERAL
TAX LEG SLATI ONS ENUMERATED | N THE SCHEDULE TO THE VALDI ATI ON
ACT HAVI NG BEEN DECLARED ULTRA VI RES, ON THE GROUND THAT THE
STATE LEG SLATURE HAD NOT THE LEGQ SLATIVE COWPETENCE TO
MAKE THE LEG SLATI ON, THERE EXI STED NO AUTHORI TY OF LAW FOR
MAKI NG ANY LEVY OR COLLECTI ON OF TAX AND CESSES ON M NERALS:
THE PARLI AMENTARY | NTERVENTI ON BY ENACTI NG THE VALI DATI ON
ACT AND G VI NG | T RETROSPECTI VE EFFECT AND MAKI NG THE LAW
EXI STED TILL 4.4.91. WHAT HAS BEEN ACHI EVED | S A VALI D AND
LEGAL TAXI NG PROVI SI ON AND THEN BY FI CTI ON, MAKI NG THE TAX
ALREADY COLLECTED TO STAND UNDER THE RE- ENACTED LAW | N THE
ABSENCE OF ANY PROVI SIONS |N THE VALI DATI ON ACT, . THE RELEVANT
PROVI SI ONS OF THE STATE LAWS, WH CH STOOD EXPI RED ON
4.4.1991, TO HOLD THAT THE VALI DATI ON ACT AUTHORI SES,
| MPCSI NG AND COLLECTI ON OF TAX AND CESSES ON M NERALS, EVEN
AFTER 4. 4.1991, |IN RESPECT OF THE M NERALS EXTRACTED TILL 4TH OF
APRI'L, 1991, ON WHI CH THE CESS WAS CCOLLECTABLE, WOULD
CONTRAVENE ARTI CLE 265 OF THE CONSTI TUTI ON, | NASMJUCH AS
THERE DI D NOT EXI ST ANY VALI D PROVI SI ON OR AUTHORI TY OF LAW FOR
MAKI NG SUCH COLLECTION. IN TH'S VIEW CF THE MATTER, WE ARE
PERSUADED TO AGREE W TH THE SUBM SSI ON MADE BY MR SHANTI
BHUSHAN ON THI S QUESTI ON THAT THE PARLI AMENT NEVER | NTENDED
TO CONFER AN AUTHORI TY ON THE STATE GOVERNMENT TO MAKE ANY
FRESH LEVY AND COLLECTI ON OF THE CESS AND TAXES ON M NERALS,
VWHI CH WAS COLLECTABLE UPTO 4TH OF APRIL, 1991 UNDER THE
VAL| DATI ON ACT AND THE JUDGMVENT OF THI S COURT I N
KANNADASAN S CASE, MJST, THEREFORE, BE HELD NOT TO HAVE
BEEN CORRECTLY DECI DED.
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LET US NOW EXAM NE THE QUESTI ON, AS TO WHETHER THE
STATUTE | S A TEMPCRARY STATUTE OR NOT? WHEN WE EXAM NE THI S
QUESTION IN THE CASE I N HAND, WE ARE NOT EXAM NI NG THE
VALI DATI ON ACT, BUT WE ARE REQUI RED TO EXAM NE THE RELEVANT
PROVI SI ONS OF THE DI FFERENT STATE LAWS, | NCLUDED I N THE
SCHEDULE TO THE VALI DATI ON ACT, WH CH LAWS HAD BEEN
DECLARED ULTRA VIRES BY THI'S COURT IN THE DECI SION OF | NDI A
CEMENT AND ORI SSA CEMENT, ON THE GROUND OF LACK OF
LEGQ SLATI VE COMPETENCE AND THAT LEG SLATI VE COVPETENCE HAS
BEEN PURPCORTED TO HAVE BEEN CONFERRED BY VI RTUE COF A
DEEM NG ENACTMENT BY PARLI'AMENT AND FURTHER ENACTI NG THAT
SUCH PROVI SI ONS SHALL BE DEEMED TO HAVE BEEN REMAI NED | N
FORCE UPTO THE 4TH DAY OF APRIL, 1991. A STATUTE CAN BE SAI D
TO BE ElI THER PERPETUAL OR TEMPORARY. I T 1S PERPETUAL WHEN NO
TIME IS FI XED FOR I'TS DURATI ON AND SUCH A STATUTE REMAINS I N
FORCE UNTIL | TS REPEAL WH CH MAY BE EXPRESS OR | MPLI ED. BUT A
STATUTE | S TEMPORARY VWHEN | TS DURATION IS ONLY FOR A SPECI FI ED
TI ME AND 'SUCH A STATUTE EXPI RES ON THE EXPI RY OF THE SPECI FI ED
TI'ME, UNLESS I'T | S REPEALED EARLI ER ~ THE RELEVANT PROVI SI ONS OF
THE DI FFERENT STATE LAWS RELATI NG TO CESSES CR TAXES ON
M NERALS HAVI NG BEEN DEEMED TO HAVE BEEN ENACTED BY
PARLI AMENT AND HAVI NG BEEN DEEMED TO HAVE REMAI NED | N
FORCE UPTO 4TH DAY/ OF APRIL, 1991 UNDER THE VALI DATI ON ACT,
THOSE LAWS RELATI NG TO CESSES OR TAXES ON M NERALS MJST BE
HELD TO BE TEMPORARY STATUTE IN THE EYE OF LAW NECESSARI LY,
THEREFORE, | TS LIFE EXPI RED AND | T WOULD BE DI'FFI CULT TO
CONCEIl VE THAT NOTW THSTANDI NG THE EXPI RY OF THE LAW | TSELF,
THE COLLECTI NG MACHI NERY UNDER THE LAW COULD BE OPERATED
UPON FOR MAKI NG THE COLLECTI ON OF THE CESS OR TAX COLLECTABLE
UPTO 4. 4.1991. ADM TTEDLY, TO A TEMPORARY STATUTE, THE
PROVI SI ONS OF SECTI ON 6 OF THE GENERAL CLAUSES ACT, 1897
W LL HAVE NO APPLI CATI ON. VERY OFTEN LEGQ SLATURE ENACTS I N THE
TEMPORARY STATUTE A SAVI NG PROVI-SI ON, -SI M LAR | N EFFECT TO
SECTION 6 OF THE GENERAL CLAUSES ACT, AS WAS DONE | N JOURA
SUGAR M LLS, 1966(1) S.C. R 523. BUT | N THE ABSENCE OF
SUCH A PROVI SI ON | N THE VALI DATI ON-ACT I N QUESTI O\, WHI CH HAS
PURPORTED TO HAVE CONFERRED THE LEG SLATI VE COVPETENCE | N
RESPECT OF THE SEVERAL STATE LAWS MENTIONED | N THE SCHEDULE
AND KEPT | T ALIVE TILL 4.4.91, AND NOT - BEYOND THAT DATE, THE LI FE
OF SUCH STATE LAWS STOOD EXPI RED ON 4TH OF APRI'L, 1991.
CONSEQUENTLY, THERE WOULD BE NO RESI DUARY PROVI SI ON_CR
AUTHORI TY OF LAW CONFERRI NG A PONER ON THE STATE TO MAKE ANY
LEVY OR COLLECTION OF CESS OR TAXES ON M NERALS, “AFTER THE
EXPIRY OF THE RELEVANT LAWS. A TEMPORARY STATUTE EVEN I N THE
ABSENCE OF A SAVI NG PROVI SI ON LI KE SECTI ON 6 OF THE GENERAL
CLAUSES ACT MAY NOT BE CONSTRUED DEAD FOR ALL PURPOSES AND
THE EFFECT OF EXPIRY IS ESSENTI ALLY ONE OF THE CONSTRUCTI ON OF
THE ACT. THE LEADI NG AUTHORITY ON THE PO NT IS THE CASE OF
STEAVENSON VS. OLI VER (1841) 151 ER, 1024. THESE
PRI NCI PLES HAVE BEEN APPLI ED BY THI S COURT IN THE CASE OF
STATE OF ORI SSA VS. BHUPENDRA KUVAR BOSE Al R
1962(SC) PACE 945, AND IT IS IN TH S CONTEXT, THE ARGJVENT
OF MR DWVEDI, REGARDI NG LAW OF AN ENDURI NG NATURE
REQUI RES CONSI DERATI ON. I N STATE OF ORI SSA VS. BHUPENDRA
KUVAR BOSE, ON WHI CH MR DW VEDI HEAVILY RELI ED UPCN,
VWHAT ARCSE FOR CONSI DERATI ON BEFORE THI' S COURT, IS WHETHER
THE ELECTORAL ROLLS WERE | MPROPERLY PREPARED, AND THE COURT
HAVI NG DECLARED THE ELECTI ONS | NVALI D AND VALI DATI NG THE
ORDI NANCE, WHI CH HAD BEEN PROMULGATED VALI DATI NG THE
ELECTI ONS TO THE MUNI Cl PALI TY AS WELL AS VALI DATI NG THE
ELECTORAL ROLLS PREPARED | N RESPECT OF OTHER MUNI ClI PALI Tl ES.
VWHEN THE VALIDI TY OF THE ORDI NANCE WAS ASSAI LED BEFORE THE
H GH COURT, THE H GH COURT STRUCK DOAN THE ORDI NANCE AS
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HAVI NG CONTRAVENED ARTI CLE 14 AND I T WAS HELD TO HAVE

OFFENDED ARTI CLE 254(1) OF THE CONSTI TUTI ON. ON APPEAL, THI'S
COURT HELD THAT THE ORDI NANCE DI D NOT OFFEND ARTI CLE 14 OF THE
CONSTI TUTI ON AND THAT | T EFFECTI VELY REMOVED THE DEFECTS I N
THE ELECTORAL ROLLS FOUND BY THE FI RST JUDGVENT OF THE HI GH
COURT. WHEN ARGUMENTS WERE ADVANCED THAT THE | NVALI DI TY OF
THE ELECTORAL ROLLS AND THE ELECTIONS TO THE MUNI CI PALI TY DI D
NOT REVI VE ON THE EXPI RY OF THE ORDI NANCE, THAT WAS REPELLED
BY THI S COURT, THAT THE RI GHT THAT HAD BEEN CREATED BY THE
STATUTE NAMELY THE VALI DATI NG ORDI NANCE, 1S OF AN ENDURI NG
CHARACTER AND HAS VESTED I N THE PERSON CONCERNED, NAMELY THE
VOTERS, A RIGHT TO VOTE AS WELL AS THE ELECTED COUNCI LORS. THAT
Rl GHT CANNOT BE TAKEN AWAY MERELY BECAUSE THE ORDI NANCE HAS
LAPSED, SINCE THE OBJECT OF THE ORDI NANCE WAS TO REMOVE THE

I NVALI DI TY PERMANENTLY. ~ I T IS I N THAT CONTEXT THE COURT
OBSERVED THAT | F THE RI GHT CREATED BY A STATUTE IS OF AN
ENDURI NG NATURE AND HAS VESTED | N THE PERSON, THAT RI GHT
CANNOT /BE TAKEN AWAY, BECAUSE THE STATUTE BY VHICH I T

CREATED HAS EXPI RED. | N APPLYI'NG THAT PRI NCI PLES TO THE FACTS
OF THAT CASE, THE COURT OBSERVED:

"IN OQUR OPI Nl ON,~ HAVI'NG REGARD TO THE OBJECT
OF THE ORDI NANCE AND TO THE RI GHTS CREATED BY THE
VALI DATI NG PROVI SIONS, | T WOULD BE DI FFI CULT TO
ACCEPT THE CONTENTION THAT AS SOON AS THE ORDI NANCE
EXPI RED THE VALI DI TY OF THE ELECTI ONS CAVE TO AN END
AND THEI R I NVALI DI TY WAS REVI VED. THE RI GHTS
CREATED BY THI S ORDI NANCE ARE, | N OQUR OPI NI ON, VERY
SIM LAR TO THE Rl GHTS W TH WH CH THE COURT WAS
DEALI NG I N THE CASE OF STEAVENSON AND THEY MJST BE
HELD TO ENDURE AND LAST EVEN-AFTER THE EXPI RY OF THE
ORDI NANCE. "

APPLYI NG THE RATI O OF THE AFORESAI D CASE TO THE CASE I'N HAND
AND I N VI EW COF OUR CONCLUSI ON EARLI ER-AS TO THE TRUE OBJECT AND
| MPORT FOR WHI CH THE VALI DATI ON ACT HAD BEEN ENACTED BY THE
PARLI AMENT, G VING THE LI FE TO A STATE LAWTILL 4TH OF APRI L,
1991, IT I'S NOT POSSI BLE FOR US TO HOLD THAT ANY RI'GHT' CAN BE
SAI D TO HAVE BEEN CREATED I N FAVOUR OF THE STATE CF AN

ENDURI NG NATURE, WH CH COULD BE ENFORCED EVEN-AFTER THE

EXPIRY OF THE LIFE OF THE ACT | TSELF.  THE PARLI AMENT HAD
STEPPED | N AND HAD FI CTI ONALLY ENACTED CERTAI'N PROVI SI ONS OF
THE STATE LAWS BEI NG CONFRONTED W TH THE SI TUATI ON THAT THE

LI ABI LI TY TO REFUND THE TAXES, |LLEGALLY COLLECTED WOULD HAVE A
DI SASTROUS EFFECT ON THE STATE ECONOWY. | T-WAS I'NDI CATED ALSO
THAT A VALI DATI ON ORDI NANCE HAD BEEN PROMULGATED BY THE

PRESI DENT TO VALI DATE COLLECTI ON OF SUCH LEVI ES BY THE STATE
GOVERNMENT UPTO THE 4TH OF APRIL, 1991. |IN THE CONTEXT, IT
OBVI QUSLY REFERS TO THE COLLECTI ON OF LEVI ES ALREADY IADE AND
WOULD NEVER RELATE TO ANY CCLLECTI ON TO BE MADE THEREAFTER IN
TH'S VIEW OF THE MATTER, WE ARE NOT I N A POSI TI ON TO ACCEPT THE
SUBM SSION OF MR DWVEDI, APPEARI NG FOR THE STATE OF BI HAR
THAT ON ACCOUNT OF THE VALI DATI ON ACT, THE RELEVANT PROVI SI ONS
OF THE CESS ACT OF 1880, AS APPLI CABLE I N THE STATE OF BIHAR
CONFERRED AN | NDEFEASI BLE RI GHT ON THE STATE GOVERNMENT TO
MAKE LEVY AND COLLECT CESS OR TAXES ON M NERALS, WH CH WAS
COLLECTABLE UPTO 4TH OF APRI L, 1991, EVEN AFTER THE EXPI RY OF
THE VERY LAWITSELF. | N OQUR CONSI DERED OPI NI ON, THE DECI SI ON OF
THI'S COURT I N STATE OF ORI SSA VS. BHUPENDRA KUMAR BOSE

CASE, W LL HAVE NO APPLI CATI ON TO THE FACTS OF THE PRESENT CASE.
THE NEXT CASE, MR DW VEDI RELIED UPON WAS THE CASE OF R C.
JALL VS. UNION OF INDI A, 1962 SUPP.(3) S.C R, 436. |IN THAT
CASE, AN ORDI NANCE HAD BEEN PROVULGATED ON 26TH AUGUST,

1944 | N EXERCI SE OF PONERS VESTED | N THE GOVERNOR GENERAL COF

| NDI A UNDER SECTION 72 OF THE NI NTH SCHEDULE TO THE
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GOVERNMENT COF | NDI A ACT, 1935 READ W TH | NDI A AND BURVA
(EMERCGENCY PROVI SI ONS) ACT, 1940, CALLED THE CCQAL

PRCDUCTI ON FUND ORDI NANCE, 1944, FOR CONSTI TUTI NG A FUND FOR
FI NANCI NG CF ACTI VI TI ES FOR THE | MPROVEMENT OF PRODUCTI ON,
MARKETI NG AND DI STRI BUTI ON OF COAL AND COKE. THE SAI D

ORDI NANCE WAS A PERVANENT ONE AND WAS TO BE CONTI NUED TO

BE I N FORCE Tl LL REPEALED, AS | S APPARENT FROM THE JUDGVENT OF
THI'S COURT I N HANSRAJ MOCLJI’' S CASE, 1957 S.C.R 634. A
SECOND ORDI NANCE WAS PROMULGATED, REPEALI NG THE EARLI ER ONE
ON 26TH OF APRIL, 1947 AND I N THE REPEALI NG ORDI NANCE, AN
EXPRESS TERM WAS THERE, MAKI NG THE PROVI SI ONS OF SECTION 6 OF
THE GENERAL CLAUSES ACT, SHALL APPLY I N RESPECT OF THE REPEAL.
THE QUESTI ON ARCSE WHETHER AFTER EXPI RY OF THE LI FE OF THE
REPEALI NG CRDI NANCE ON NOVEMBER 01, 1947, WHAT WOULD BE

I TS EFFECT I N RESPECT OF THE LI ABI LI TY CONTI NUED | N RESPECT OF THE
PAST TRANSACTI ONS? THI S COURT HELD THAT THE REPEALI NG

ORDlI NANCE HAD CONTI'NUED THE LI FE OF THE ORIG NAL , WHI CH WAS A
PERMANENT  ONE, I'N RESPECT OF PAST TRANSACTI ONS AND, THEREFORE,
THE EXPI RY OF 1 TS LI'FE(LI FE OF REPEALI NG ORDI NANCE) COULD NOT
HAVE ANY EFFECT ON THAT LAW TO THE EXTENT SAVED, AND,
THEREFORE, | T-"MJUST BE HELD TO HAVE CONTI NUED TO HAVE FORCE
UNDER ARTI CLE 372 OF THE CONSTI TUTI ON, UNTIL I'T WAS ALTERED,
REPEALED OR AMENDED BY COVWPETENT LEG SLATURE, AND
CONSEQUENTLY, | T CANNOT BE SAI D THAT THE COAL CESS WAS LEVI ED
OR COLLECTED W THQUT THE AUTHORI TY OF LAW VWE FAIL TO
UNDERSTAND HOW THI'S DECI SI ON W LL BE OF ‘ANY ASSI STANCE TO THE
CASE I N HAND, WHERE THE ORI G NAL LAW NAMELY THE CESS ACT OF
1880, AS APPLI CABLE IN THE STATE OF BI'HAR, DI D NOT HAVE THE
LEQ SLATI VE COMPETENCE AND AS SUCH WAS DECLARED VO D. BY

THE VALI DATI ON ACT, PARLI AMENT FI'CTI ONALLY AND BY A DEEM NG
PROVI SI ON, ENACTED THE PROVI SIFONS OF THE I'NVALI D LAWI N

RELATI ON TO CESS OR TAXES ON M NERALS AND THAT ALSO TILL 4TH OF
APRIL, 1991. THUS, THERE WAS NO PERVANENT LAW AUTHORI SI NG
THE LEVY WH CH WAS BEI NG VALI DATED BUT ON THE OTHER HAND BY

A FI CTI ONAL ENACTMENT, A LAW PERM TTI NG COLLECTI ON MADE UPTO
4TH OF APRIL, 1991 WAS ALLOWED TO BE RETAI NED. AS HAS BEEN
OBSERVED EARLI ER IN THE VALI DATI.ON ACT, NO PROVI SI ON HAS BEEN
MADE, CORRESPONDI NG TO THE PROVI S| ON CONTAI NED | N SECTI ON 6

OF THE GENERAL CLAUSES ACT, AND THEREFORE, AFTER THE EXPI RY OF
THE LI FE OF THE LAW THAT IS AFTER 4.4.1991, THERE CANNCI BE ANY
AUTHORI TY OF LAW FOR MAKI NG ANY LEVY OR COLLECTI ON OF THE CESS
AND TAXES ON M NERALS. THI'S DECI SI ON ALSO W LL HAVE NO

APPLI CATI ON TO THE CASE | N HAND. THE OTHER DECI SI ON-OF THI'S
COURT RELI ED UPON BY MR- DWVEDI |S THE CASE OF M S VELJI
LAKHAMSI AND CO. AND OTHERS VS. M S. BENETT COLEVAN

AND CO AND OTHERS - 1977 (3) SCC 160. IN TH'S CASE THE
QUESTI ON FOR CONSI DERATI ON WAS WHETHER THE MUNI Cl PAL

COW SSI ONER COULD ORDER DEMOLI TI ON OF A BUI LDI'NG | N

EXERCI SE OF POAER UNDER THE PROVI SIONS OF CI TY OF BOVBAY (

BU LDI NG WORKS RESTRI CTI ON) ACT, 1944, AFTER THE EXPI RY OF THE
SAI D ACT, WH CH WAS A TEMPORARY STATUTE? THI S COURT I N THE
AFORESAI D CASE HELD THAT QUESTI ON WHETHER THE RESTRI CTI ONS,

Rl GHTS AND OBL| GATI ONS FLOW NG FROM THE PROVI SI ONS OF A
TEMPORARY STATUTE WH CH CAME TO AN AUTOVATI C END BY EFFLUX

OF TIME EXPIRE WTH THE EXPIRY OF THE STATUTE OR WHETHER THEY
ENDURE AND SURVI VE AFTER THE EXPI RY OF THE STATUTE DEPENDS
UPON THE CONSTRUCTI ON OF THE STATUTE AND THE NATURE AND
CHARACTER OF THE RI GHTS, RESTRI CTI ONS AND OBLI GATI ONS AND NO
RI G D AND | NFLEXI BLE RULE CAN BE LAID DOWN IN THI S BEHALF. IT IS
I N THAT CONTEXT, THE COURT ALSO FURTHER OBSERVED THAT THE
TRANSACTI ONS VWHI CH ARE CONCLUDED AND COVPLETED UNDER THE
TEMPORARY STATUTE WHI LE THE SAME WAS | N FORCE OFTEN ENDURE
AND CONTI NUE | N BEI NG DESPI TE THE EXPI RY OF THE STATUTE AND SO
DO THE RI GHTS OR OBLI GATI ONS ACQUI RED OR | NCURRED THEREUNDER
DEPENDI NG UPON THE PROVI SI ONS OF THE STATUTE AND NATURE AND
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CHARACTER OF THE RI GHTS AND LI ABI LI TIES. APPLYI NG THE AFORESAI D
RATIO TO THE CASE IN HAND, IT IS DI FFI CULT FOR US TO HOLD THAT THE
STATE LAWS WHICH I NFUSED LI FE I NTO I T UNDER THE VALI DATI ON ACT
BY A FI CTI ONAL ENACTMENT OF THE LAWS BY PARLI AMENT AND

KEEPING I T ALIVE TILL 4TH APRI L, 1991, CAN AT ALL BE SAID TO HAVE
CREATED ANY RI GHT ON THE STATE TO LEVY AND COLLECT THE CESS AND
TAX ON M NERALS VWH CH CAN BE HELD TO BE OF ENDURI NG NATURE SO
AS TO ENABLE THE STATE TO LEVY AND COLLECT EVEN AFTER THE EXPI RY
OF THE STATE LAWS I N QUESTI ON. CONSEQUENTLY, THE AFORESAI D
DECISION | S ALSO OF NO ASSI STANCE TO THE STATE OF BIHAR. THE
ONLY OTHER CASE RELI ED UPON BY MR- DWVEDI |S THE CASE OF

T. VENKATA REDDY AND OTHERS VS. STATE OF ANDHRA PRADESH

- 1985 (3) SCC 198. IN TH S CASE BY VI RTUE OF PROMULGATI ON

OF AN CORDI NANCE CERTAI N PCSTS WERE ABCLI SHED, BUT THE

ORDI NANCE COULD NOT BE MADE AN ACT AS THE STATE LEQ SLATURE

DI D NOT APPROVE OF THE SAME. - THE QUESTI ON FOR CONSI DERATI ON
WAS VHETHER AFTER THE EXPI RY OF THE LI FE OF AN ORDI NANCE, THE
PCST WHI CH STOCD ABCLI'SHED CAN BE SAI D TO HAVE BEEN REVI VED?
TH' S COURT, ON EXAM NI NG THE PROVI SIONS OF SECTION 3 OF THE
ORDI NANCE | TSELF -CAMVE TO HOLD THAT THE POST OF PART-TI ME

VI LLAGE OFFI CERS STOOD ABOLI SHED ON 6TH JANUARY, 1984 AND THE
EMPLOYEES CEASED TO BE EMPLOYEES OF THE STATE GOVERNVENT.

THESE MATTERS BECAME ACCOWVPLI SHED ON THAT DATE AND WERE
COVPLETED EVENTS AND CONSEQUENTLY EVEN | F THE ORDI NANCE | S
ASSUMED TO HAVE CEASED TO OPERATE FROM A SUBSEQUENT DATE THE
EFFECT OF SECTI ON 3 OF THE ORDI NANCE WAS | RREVERSI BLE EXCEPT

BY EXPRESS LEG SLATION. I N QUR CONSI DERED CPI'NION, THI' S

DECI SION | S ALSO OF NO ASSI STANCE TO SUPPORT THE CONTENTI ON OF
MR DW VEDI, APPEARI NG FOR THE STATE OF BI HAR, ' I'N AS MJCH AS
VWH LE I NFUSI NG LI FE | NTO THE VO D STATE LAWS BY FI CTI ONAL

PARLI AMENTARY ENACTMENT -UNDER-THE VALI DATI'-ON ACT AND

KEEPI NG I T ALIVE TILL 4TH APRIL, 1991, THE PARLI AMENT NEVER
CONFERRED ANY RI GHT UPON THE STATE GOVERNMENT TO MAKE ANY

LEVY OR COLLECT CESS WH CH HAVE NOTI'" BEEN COLLECTED THOUGH
COLLECTABLE UPTO 4.4.1991. THE PARLI AVMENT MERELY CONFERRED

THE LI FE TO THE VO D STATUTE BY FI CTI ONAL RE- ENACTMENT AND
GRANTI NG LEG SLATI VE COVPETENCE FOR LI M TED PURPGCSE SO THAT

THE STATE WOULD NOT BE CALLED UPON TO REFUND THE CESS ALREADY
COLLECTED UNDER SUCH VO D LAW | N THE AFCORESAI D-PREM SES, WE
DO NOT FI ND MUCH FORCE IN THE CONTENTION OF MR~ DW VEDI

ABOUT THE ENDURI NG NATURE OF THE LAW I'N QUESTI ON AND WE HOLD
THAT RELEVANT PROVI SIONS OF THE STATE LAWS WHI CH WERE

VALI DATED UNDER THE VALI DATI ON ACT AND WERE ALI VE TI LL

4.4.1991 HAVI NG EXPI RED ON THAT DATE THERE | S NO AUTHORI TY OF
LAW UNDER WHI CH THE STATE WOULD RAI SE ANY DEMAND OR MAKE

ANY COLLECTI ON OF CESS AND TAX ON M NERALS UNDER THE EXPI RED
PROVI SI ONS OF THE STATE LAWS. THE CONCLUSI ON.OF THI' S COURT I N
KANNADASAN' S CASE TO THE CONTRARY, THEREFORE, MJST BE HELD

TO BE NOI' CORRECT | N LAW I N ORI SSA CEMENT CASE, TH' S
COURT THOUGH DECLARED THE LEVY OF CESS TO BE UNCONSTI TUTI ONAL,
BUT FURTHER DI RECTED THAT THERE SHALL BE NO DI RECTI.ON TO REFUND
TO THE ASSESSEE OF ANY AMOUNTS OF CESS COLLECTED UNTIL THE DATE
ON WHI CH THE LEVY I N QUESTI ON HAS BEEN DECLARED

UNCONSTI TUTI ONAL.  THI' S DATE SO FAR AS Bl HAR WAS CONCERNED,

WAS THE DATE OF THE JUDGVENT |.E. 4.4.91, IN CASE OF ORI SSA, THE
DATE WAS 22ND DECEMBER, 1989 AND | N CASE OF MADHYA

PRADESH, THE DATE WAS 28TH OF MARCH, 1986. I T WAS HELD THAT
ANY CESS COLLECTED AFTER THE AFCRESAI D DATES BY THE RESPECTI VE
STATES HAS TO BE REFUNDED AND THE STATES CANNOT BE PERM TTED
TO RETAIN THE CESS COLLECTED. I T IS TO OBVI ATE THE AFORESAI D
DI FFI CULTY, PARTI CULARLY | N CASE OF STATES OF ORI SSA AND MADHYA
PRADESH, THOUGH SUCH DI FFI CULTY WAS NOT THERE I N CASE OF

Bl HAR, THE PARLI AVMENT CAME FORWARD W TH THE VALI DATI ON ACT.
ITIS TRUEL AS MR DWVED CONTENDED THAT THERE WAS NO

NECESSI TY FOR | NCLUDI NG THE BI HAR ACT I N THE SCHEDULE, SI NCE
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THE PARLI AMENT WAS ENACTI NG THE ACT ONLY TILL 4.4.1991, BUT

SI NCE SEVERAL STATE LAWS WERE BEI NG RE- ENACTED AND 4. 4. 91

WAS THE LAST DATE OF THE JUDGVENT OF THI S COURT I N ORI SSA
CEMENT, I T WAS THOUGHT FIT TO HAVE THE LEG SLATI ON EFFECTI VE
TILL 4.4.91 BUT FOR THE LI M TED PURPCSE, SO THAT THE STATE WOULD
NOT' BE LI ABLE TO REFUND ANY CESS VHICH I T M GHT HAVE COLLECTED
EVEN SUBSEQUENT TO THE RELEVANT STATE LAWS HAVI NG BEEN

DECLARED UNCONSTI TUTI ONAL.  WE FI ND SUFFI Cl ENT FORCE ALSO I N
THE CONTENTI ON OF MR K K. VENUGCOPAL THAT THE LAW NEVER

EXI STED AFTER 4. 4. 1991 AND CONSEQUENTLY, THERE CANNOT BE ANY

R GHT WTH THE STATE TO MAKE ANY LEVY OR COLLECTI ON OF THE CESS,
VWH CH WAS COLLECTABLE UPTO 4. 4. 91. MR, VENUGCOPAL | S RI GHT

IN H'S SUBM SSI ON THAT UNDER THE VALI DATI ON ACT, ONLY PAST

ACTI ONS HAVE BEEN SCUGHT TO BE VALI DATED AND THAT TCO BY A

FI CTI ONAL ENACTMENT OF THE STATE LAWS BY THE PARLI AMENT,
KEEPING I T ALIVE TILL 4.4.91. THERE I S ALSO SOME FORCE I N THE
CONTENTI ON OF MR VENUGOPAL THAT EVEN | F THERE M GHT HAVE

BEEN AN | MPCGSI TI'ON OF LEVY BUT NOT COLLECTED, THE SAME CANNOT
BE COLLECTED AFTER 4.4.91, AS THE MACH NERY FOR COLLECTI ON
WOULD NOT._BE AVAI'LABLE AND PERM TTI NG ANY SUCH COLLECTI ON
BEYOND THAT DATE WOULD CONTRAVENE ARTI CLE 265 AND SUCH AN

ACTI ON MAY BE VI OLATI VE OF ARTI CLE 300A OF THE CONSTI TUTI ON.
THE EXPRESSI ON "LAW I'N THE CONTEXT OF ARTI CLE 300A MJST

MEAN AN ACT OF PARLI'AMENT OR OF A STATE LEG SLATURE, A RULE OR
A STATUTORY CRDER HAVING THE FORCE OF LAW AS HAS BEEN HELD BY
THI' S COURT I N Bl SHAMBHAR DAYAL, 1982(1) SCC 39.

CONSEQUENTLY, I N THE ABSENCE OF ANY SUCH LAWAFTER 4. 4.91

BEI NG | N FORCE, THE STATE CANNOT BE CONFERRED A RI GHT TO LEVY OR
COLLECTI ON AFTER 4. 4. 91.

WHEN PARLI AMENT ENACTED THE VALI'DATI ON ACT AND
I NFUSED LI FE I NTO THE VO D ACT FOR LACK COF LEGQ SLATI VE
COMPETENCE, | T MUST BE ASSUMED THAT THE PARLI AMENT KNEW THE
CONSTI TUTI ONAL PCSI TI ON AND WAS FULLY AWARE OF THE POSI TI ON OF
LAW AND THE NECESSI TY OF PROVI DI NG A SAVI NG CLAUSE, IN THE
EVENT, THE PARLI AMENT | NTENDED TO/ CONFER A RI GHT OF CCOLLECTI ON
AS WELL AS LEVY SUBSEQUENT TO 4. 4. 91. THE DELI BERATE AND
CONSCI QUS OM SSI ON OF THE SAVI NG CLAUSE BY THE PARLI AMENT, AS
CONTENDED BY DR A-M SINGHVI, IS OF CONSI DERABLE
SI GNI FI CANCE AND CANNOT BE LI GHTLY BRUSHED ASI DE, -AS
CONTENDED BY MR. DW VEDI, APPEARI NG FOR THE STATE OF BI HAR
IT IS TRUE THAT THE PATTERN OF VALIDATI ON, AS | NDI CATED BY MR
PARASARAN, MAY NOT BE A CLI NCHI NG FACTOR I N CONSTRUI NG THE
PROVI SI ONS OF THE ACT, BUT AT THE SAME TI ME.THE FACT THAT IN
JOARA SUGAR M LLS CASE AS WELL AS I N SOVE OTrHER CASES,
VWHI LE VALI DATI NG, LAWS HAVE BEEN ENACTED AND SAVI NG CLAUSE
HAS BEEN PROVI DED WHI CH ARE I N PARI MATERIA WTH SECTION 6 OF
THE GENERAL CLAUSES ACT AND ABSENCE OF SUCH A PROVI SI ON'IN
THE PRESENT VALI DATI ON ACT IS I N CONSONANCE W TH THE VERY
OBJECT AND REASONS, AS APPENDED TO THE ACT. THE SAILD OBJECT
BEI NG TO VALI DATE THE CESS AND TAXES ON M NERALS, ALREADY
COLLECTED UNDER A VO D LAW DR SINGHVI IS ALSO RIGHT \IN H' S
SUBM SSI ON THAT THI'S COURT | N KANNADASAN S CASE DREW
VRONG ANALOGY FROM GANGOPADHYAY' S CASE AND ERRONEQUSLY
HELD THAT PROVI SI ONS THEREI N WERE | DENTI CAL TO THE PROVI SI ONS
OF THE VALI DATI ON ACT OF 1992. SECTION 2(1) OF THE VALI DATI ON
ACT HAVI NG USED THE EXPRESSI ON "UPTO 4.4.91", IT
UNEQUI VOCALLY | NDI CATES THAT WHAT | S VALI DATED | S THE PROCESS
OF LEVY AND COLLECTI ON MADE UPTO THAT DATE AND NO FURTHER
THI' S BEI NG THE PCSI TI ON AND THE VALI DATI ON ACT NOT HAVI NG
PROVI DED ANY PROVI SI ON, PERM TTI NG LEVY OR COLLECTI ON AFTER
4.4.91, WE ARE OF THE OPI NlON THAT THE ACT NEVER CONFERRED A
R GHT OF LEVY OR COLLECTI ON AFTER 4.4.91. THE JUDGVENT OF
PATNA H GH COURT, THEREFORE, MJST BE HELD TO BE | N ACCORDANCE
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WTH LAW AND THE JUDGVENT OF THI' S COURT I N KANNADASAN S
CASE MUST BE HELD TO HAVE BEEN WRONGLY DECI DED.

I N KANNADASAN' S CASE, THI S COURT WHI LE | NTERPRETI NG
THE VALI DATI ON ACT, HELD THAT THE ACT AUTHORI SES LEVY AND
COLLECTI ON EVEN AFTER 4.4.91, AS OTHERWSE, |IT WLL BE HELD TO BE
DI SCRI M NATCORY AND VI OLATI VE OF ARTICLE 14 I NASMJCH AS | F TWD
PERSONS WOULD BE EQUALLY LI ABLE TO PAY, THE PERSON WHO HAS
PAI D THE TAX WOULD BE AT THE DI SADVANTAGE, THAN THE PERSON,
WHO DI D NOT PAY AND CHALLENGE THE DEMAND THI S REASONI NG
OF THE COURT | N KANNADASAN RUNS CONTRARY TO THE
OBSERVATI ONS OF THI' S COURT | N MAFATLAL | NDUSTRI ES, 1997(5)
SCC 536, WHILE TH' S COURT DEALI NG W TH THE PRI NCI PLE OF
UNJUST ENRI CHVENT, CATEGORI CALLY STATED THAT A PERSON WHO HAS
NOT PAI D AND HAS SUCCESSFULLY. CHALLENGED THE DEMAND IN A
COURT OF LAW STANDS ON A DI FFERENT FOOTI NG FROM A PERSON WHO
HAS CHOSEN TO PAY AND HAS NOT CHALLENGED THE SAME. VE ARE,
THEREFORE, OF THE CONSI DERED OPI NI ON THAT THI S COURT
ERRONECQUSLY HELD THAT ARTI CLE 14 WOULD BE ATTRACTED UNLESS THE
PROVI SI ON-OF THE VALI DATI ON ACT 1S I'NTERPRETED TO MEAN THAT I T
NOT ONLY VALI DATES THE COLLECTI ON MADE BUT ALSO ENTI TLES FRESH
COLLECTI ON AND LEVY, EVEN AFTER 4.4.91 OF THE DUES WH CH WAS
COLLECTABLE UPTO 4. 4. 91.

THE CONTENTI ON ADVANCED BY THE STATE W TH REFERENCE TO
SECTION 2(3) OF THE VALI DATI ON ACT TO THE EFFECT THAT IT IS
| NDI CATI VE TO CONFER A SUBSTANTI VE POAER TO LEVY. AND CCLLECT
CESS AND OTHER TAXES ON-M NERALS, IS I N OUR GPI NI ON, WHOLLY
M SCONCEI VED. ALL THAT SUB- SECTION (3) OF SECTION 2 MEANS,
VWHI CH HAS BEEN | NTRODUCED FOR REMOVAL OF DI FFI'CULTY | S THAT
NOTW THSTANDI NG THE FACT THAT THE STATE LAW REMAI NED | N FORCE
TILL APRIL, 1991, |IF AN ASSESSEE HAS PAID MORE THAN WHAT HE I S
LEGALLY LI ABLE TO PAY AND AN APPLI CATI'ON FOR REFUND HAD ALREADY
BEEN MADE, THEN HE WOULD HAVE THE RI'GHT TO GET REFUND OF THE
EXCESS TAX PAI D, EVEN THOUGH THE LI FE OF THE ACT EXPI RES ON
APRIL 04, 1991. TH S CAN BE HELD TO BE A LI M TED SAVI NG
CLAUSE, CONFERRI NG A RI GHT OF REFUND ON THE ASSESSEE, '| F SUCH
ASSESSEE HAS PAI D I N EXCESS OF WHAT | S DUE AND THE SAI D
PROVI SI ON CANNCT BE | NVOKED TO G VE A W DER | NTERPRETATI ON" OF
SECTION 2(1) OR SECTION 2(2). |IN TH' S CONTEXT, WE ARE
PERSUADED TO ACCEPT THE SUBM SSI ON CF MR GANGULI THAT THE
REMOVAL OF DI FFI CULTY CLAUSE, ENGRAFTED I N SECTION-2(3) OF THE
VAL| DATION ACT | S OF A LI M TED APPLI CATI ON, - DEALI'NG W-TH THE
Rl GHT OF THE ASSESSEE TO GET REFUND OF THE EXCESS TAX PAI D AND
BY NO STRETCH OF | MAG NATI ON COULD BE CONSTRUED TO HOLD THAT |I'T
CONCEI VES OF BOTH LEVY AND COLLECTI ON OF CESS AND TAXES ON
M NERALS BY THE STATE EVEN AFTER EXPI RY OF 4.4.1991.

I T WLL BE APPRCPRI ATE TO NOTI CE ONE OF THE CONTENTI ONS

RAI SED BY MR. RANJI T KUVAR, APPEARI NG FOR | NDI A CEMENT

LIMTED IN S. L. P. (CIVIL) NOS. 12993-12995 CF 1998 TO THE

EFFECT THAT NOTW THSTANDI NG THE PROMULGATI ON OF THE TAM L

NADU ACT, THE ASSESSEE CHALLENGED THE LEVY AND THE HI GH
COURT HAD GRANTED STAY OF THE LEVY AND COLLECTI ON OF CESS.

EVEN AFTER THE JUDGMENT OF THE HI GH COURT, WH LE THE APPEAL
WAS PENDI NG I N THI' S COURT, THE STAY ORDER WAS OPERATI NG AND
THE ASSESSEE NEVER PASSED ON THE CESS COVPONENT TO THE
CONSUMER OR END USER, AND ALSO COULD NOT HAVE PASSED ON THE
SAME, AS THE COVMODI TY WAS A CONTRCLLED COWODI TY. | F
AFTER THI' S LENGTH OF TI ME, THE VALI DATI ON ACT | S | NTERPRETED TO
MEAN A RI GHT BEI NG CONFERRED UPON THE STATE TO | MPOSE THE

LEVY AND COLLECTI ON OF THE SAME FROM 1964, | T WOULD WORK
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QUT GROSS I NJUSTI CE TO THE ASSESSEE AND EVEN WOULD RUN

CONTRARY TO THE VERY JUDGVENT OF THE COURT | NTER- PARTI ES.

THOUGH THI'S CONTENTI ON MAY NOT BE A CLI NCHI NG | SSUE I N

| NTERPRETI NG THE PROVI SI ONS OF THE VALI DATI ON ACT, BUT IT
CANNOT BE TOTALLY LOST SI GHT OF, AND | F ANY OTHER | NTERPRETATI ON
I'S PERM SSI BLE, THEN THE SAME MJST BE ADHERED TO, PARTI CULARLY,
IN RELATION TO A TAXI NG STATUTE. WE DO FI ND CONSI DERABLE FORCE
N THE AFORESAI D SUBM SSION, AS IN CUR VIEW THE | NTERPRETATI ON,
WE HAVE ALREADY G VEN TO THE VALI DATI ON ACT WAS THE REAL

I NTENTION  OF THE PARLI AMENT AND I T NEVER | NTENDED TO CONFER A
Rl GHT OF COLLECTI ON OF CESS. | N AGREEMENT W TH THE CONCLUSI ON
ARRI VED AT BY PATNA HI GH COURT, WE HOLD THE VALI DATI ON ACT TO
BE VALI D, BUT SUCH VALIDATED ACTS DO NOT AUTHORI SE ANY FRESH
LEVY OR COLLECTION I N RESPECT OF LI ABILITIES ACCRUED PRI OR TO
4.4.91, THOUGH I T PRCH BI TS REFUND OF THE COLLECTI ON ALREADY
MADE PRI OR TO THAT DATE.

IN VI EW OF QUR CONCLUSI-ONS; AS AFORESAI D, VE DO NOT FI ND
ANY | NFIRM-TY W TH THE CONCLUSI ON OF THE DI VI SI ON BENCH OF
PATNA H GH COURT REQUI RI NG OUR I'NTERFERENCE W TH THE SAME.
THE SAI D JUDGMENT OF THE DI VI.SI ON BENCH OF PATNA HI GH
COURT |'S ACCORDI NGLY UPHELD.: C. A. NOS. 13102-13107 STAND
DI SM SSED. THE BATCH OF CASES FROM THE JUDGVENT OF
KARNATAKA HI GH COURT ARE ALLONED AND THE JUDGVENT OF
KARNATAKA HI GH COURT /FOLLOW NG THE DECI SION OF THI'S COURT I N
KANNADASAN S CASE | S SET ASIDE. THE BATCH OF CASES ARl SI NG
QUT OF THE JUDGVENT OF ANDHRA PRADESH  HI GH COQURT FOR THE
SELF SAVME REASON ARE ALLOAED AND THE JUDGVENT OF. ANDHRA
PRADESH H GH COURT | S SET ASIDE. ~ THE REVI EWPETI TI ONS FI LED
IN THI'S COURT FOR REVI EW NG THE JUDGVENT ~OF KANNADASAN S
CASE AT THE BEHEST OF THE ASSESSEES CANNOT BE DI SPOSED OF,
NOTW THSTANDI NG OUR CONCLUSI ON THAT THE DECI SI ON OF \TH S COURT
I N KANNADASAN' S CASE IS NOT CORRECT IN LAWIN AS MUCH AS NO
FORMAL NOTI CE HAD BEEN | SSUED TO THE STATE OF TAM L NADU.
NOTl CE MAY, THEREFORE, BE | SSUED TO THE STATE OF TAM L NADU
IN THOSE REVI EW PETI TI ONS WHEREAFTER THE REVI EW PETI'TI ONS
CQULD BE POSTED FCR DI SPOSAL. SO FAR AS THE BATCH OF CASES
VWHI CH ARE PENDI NG BEFORE MADHYA PRADESH HI GH COURT,
THOUGH APPLI CATI ON UNDER ARTI CLE 139(A) HAD BEEN FI.LED FOR
GETTI NG WRI T PETI TI ONS TRANSFERRED, BUT NO ORDER OF TRANSFER HAD
BEEN PASSED AND, AS SUCH, THE WRI T PETI TI ONS ARE STI LL PENDI NG
BEFORE THE H GH COURT OF MADHYA PRADESH. | N THESE
Cl RCUMSTANCES, THE TRANSFER APPLI CATI ONS FI LED STAND DI SPOSED
OF WTH THE DI RECTI ON THAT THE HI GH COURT W LL DI'SPOSE OF THE
PENDI NG WRI T PETITION I N THE LI GHT OF CUR JUDGVENT I'N Bl HAR
CASE. BUT CIVIL APPEAL NO. 9917/96 AGAI NST THE JUDGVENT OF
MADHYA PRADESH HI GH COURT, DI RECTED AGAI NST THE JUDGVENT OF
THE SAI D CCURT DATED 10.5. 95, STANDS DI SPOSED OF.. SI M LARLY,
REVI EW PETI TI ONS NCS. 2363, 2364 AND 2365 OF 1998, FILED IN
ClVIL APPEAL NOS. 9913 OF 1996, 9912 OF 1996 AND 9905 OF
1996 ALSO STAND DI SPOSED OF.

ALL THESE APPEALS AND APPLI CATI ONS STAND DI SPOSED. OF
ACCORDI NGLY. THERE W LL BE NO OCRDER AS TO COSTS.
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