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(Arising out of SLP) No. 14175 of 2003)

RUVA PAL, J.

Leave granted.

The appellant has two mlls in which it

manuf actures hot rolled steel products. Wth effect
from1lst Septenber 1997, the Government of |ndia
notified ingots and billets under Section 3-A of the
Central Excise Act, 1944 for levy of excise duty on the
basi s of the annual capacity of production (ACP) of the
factory. To give effect to the schene, Rules were
franmed for determination of the annual capacity of
production of a factory producing such notified goods
known as the | nduction Furnace Annual Capacity

Determ nation Rules 1977. By the Rules, the ACP of 'a
factory was taken to be a fixed nultiple of the tota
capacity of the furnaces installed in the factory. The
manner of |evy and collection of duty was governed by
Rul e 96(ZP) of the Central Excise Rules, 1944 al so

i ssued under Section 3A of the Act. Gircular dated

26t h February 1998 had been issued by way of a
clarification in answer to questions raised in connection
with the operation of the Rules. One of the questions
so rai sed was:

"How woul d t he annual capacity of

production be determned if a unit

has nmore than one rolling mll in

the sanme preni ses but operates

only one rolling mll at a tinme."

In answer to this, it was clarified that:

“I'f a unit has one re-heating furnace
with two rolling mlls, then the
capacity of the higher of the two
mlls should be taken as the

assessed annual capacity for the
unit. However, if each rolling mll
has a reheating furnace, the

capacity of the unit would be the
sumtotal of the capacity of each
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rolling mll in the unit".

Prior to 1st Septenber 1999, the appellant had

one heating furnace and the appellant’s ACP was fi xed

on that basis. The appellant then installed a second
furnace but, according to the appellant, there was only
one electric notor which neant that the both furnaces
could not be operated simultaneously. The appell ant
notified the change to the Conmi ssioner under Rule 4

of the Rules. According to the appellant, the approva
was conmuni cated to the appellant by the

Conmi ssioner’s letter dated 25th August 1999 after

whi ch the appellant filed a revised declaration on

1st Septenber 1999. Response was given to this on

17th Cctober 2000 by the Conmi ssioner’s office which
sought to club the capacity of both the rolling nills
since the second heating furnace had been installed on
the basis of the circular dated 26th February 1998. The
appel | ant’’s subni ssion that the circular did not have
any appli'cation to the appellant’s case because both

the furnaces could not be operated sinultaneously was
rejected by the Conmi ssioner who then proceeded to

fix the ACP by clubbing the capacity of both the rolling
mills. An appeal was preferred by the appellant to the
Custons Excise and/ Gold Control Appellate Tribuna
(CEGAT) which rejected the appellant’s appeal and
affirmed the Conmissioner’s order. The appellant filed
a Reference Petition under Section 35-H (1) of the Act
as well as a wit petition contending that the
respondents were not justified in determ ning the ACP

of the appellant by taking the capacity of boththe mlls
together. The High Court dism ssed the Reference
Application and the Wit Petition holding that no
guestion of |aw arose fromthe order of the Tribunal., ' It
was al so found that the CEGAT had consi dered al

aspects of the matter and had correctly determ ned the
guestion raised.

The appel | ant has contended that all the fora had

erred in overl ooking the formula provided under Rule 3
for determ nation of the ACP which showed that a vita

el ement of the formula included the revol utions per

m nute of the drive. This, according to the appellant,
showed that the formula for calculating the ACP was on
the basis of one notor per unit. It is therefore
submitted that despite having two el ectric furnaces
since there was only one notor which was conmon to

both, then in terms of the circul ar issued by the Board
itself the capacity of the higher of the mlls should have
been taken as the ACP. The second submission is that
the appellant had subnmitted a certificate fromthe
National Institute of Secondary Steel Technol ogy, a
Government Institute, which certified that the two mills
could not be run simultaneously with the sane notor

and common flywheel . It is contended that the
Conmi ssi oner could not discard the opinion of an

expert and determine the technical issue on the basis

of his own opinion. It was finally submitted that the
Comm ssi oner had hinsel f approved the setting up of

the second furnace within the ACP of the units.

Lear ned counsel appearing for the respondents

has submitted that the circular dated

26t h February 1998 relied upon by both the parties had
been m sconstrued by the appellant. It is subnmtted
that the question of taking the higher capacity of the
two mlls would only arise if there was one re-heating
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furnace. According to the respondents, the installation
of the two rolling mlls and two heating furnaces had
not been disputed by the appellant before the

Commi ssioner. It is said that the Conmi ssioner had
applied his mnd to the expert’'s certificate but had
rejected it because it was issued after a | apse of nine
nonths fromthe date of the withdrawal of the capacity
based assessnent scheme on 31st March 2000. The

Commi ssioner in fact determined the issue on the basis
of the adnitted facts and on an interpretation of the
1998 circul ar.

The respondent’s contentions are correct. It is not

the appellant’s case that the 1998 circul ar was
incorrect. On the contrary it has been relied on to claim
that the ACP should have been deternined with

reference to the mll which had the hi gher capacity
alone. The circular in answer to a query which exactly
reflects the issue inthis case, clearly says that the
capacity of the higher of the two mlls would be taken
for assessing the ACP only if each rolling mll did not
have a separate re-heating furnace. ~If each rolling mll
had a separate heating furnace, as the appell ant

adm ttedly does, thenthe capacity of the unit would be
the sumtotal of the capacity of each rolling mll in the
unit irrespective of the fact that only one mll| operated
at a tine. The |language could not be plainer. Wat the
appel l ant’ s argunent overlooks is that the schene did
not operate on the basis of the actual production but on
the capacity of the rolling mlls to produce. = W,
therefore, see no reason to differ with the view
expressed by the Comm ssioner, CEGAT and the Hi gh

Court.

The criticismof the action of the Tribunal in

H ndustan Ferodo Ltd. v. Collector of Centra
Exci se: 1997 (89) ELT 16(SC) where the Tribuna

had entered into the arena of dispute and in effect

gi ven evi dence on behal f of the Revenue before itself,
woul d not apply here. The Revenue in that case had

I ed no evidence in support of its case. The assessee
had. In the present case CEGAT proceeded on the

basis of the admtted facts and relied on the | anguage
of the circular to reject the appellant’s appeal

The appel | ant has al so sought support froma

deci sion of the Kol kata Bench of CEGAT in Aditya

Steel Industries Ltd. v. CCE & C, Bhubaneswar:

2002 (53) RLT 1068. The Tribunal relied upon the
Board's circulars No.325/41/97-CX dated 25.7.1997

and 326/42/97-CX to hold that where it was not
technically possible to run two mlls sinultaneously
because of a common power supply, the capacity of the
stand by nmill was not to be taken into consideration for
determini ng the ACP.

We do not agree. Separate schemes were

formul ated under Section 3A of the Act in relation to

i nduction furnaces and hot re-rolling mlls. Crcular 325
dated 25.7.1997 dealt with induction furnaces and
specifically provided:

"In this context, it is understood that

some induction furnace units have, what

they call "idle" crucible. It is reported

that at any point of time only one

crucible is used and the other remains

idle. In such cases, it is clainmed, the

i nduction furnace unit has one

transforner and one electrical panel. As
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such the capacity of the induction
furnace is relatable to crucible(s),
excluding the "idle (separate or stand
by)" crucible. This aspect may kindly be
exanm ned on basis of facts of each such
case and the furnace capacity may be
ascertai ned accordingly".

Crcular No. 326 al so dated 25.7.1997 dealt with

the capacity of production of hot re-rolling mlls. There
is no paragraph in this circular simlar to the quoted
par agraph relating to the ACP of induction furnaces.

Par agraph 18 of Circular No. 326 says that the
paragraphs in the circular explain the salient features of
Section 3A schene as applicable to re-rolling mlls. It
al so says that the scheme, in general terns, is on the
same lines as that for the Induction Furnace units and
that therefore the explanation on sone of the conmmon
features ‘are the sanme as those contained in circular No.
325. This does not tantanount to saying that all the
features of the induction furnace scheme were to be

i ncorporated into thehot rolling mll schere.

The appellant’ s contention that the second mll

was set up after the approval of the Comm ssioner is of
no consequence. The approval granted by the

Conmi ssioner did not in any way affect the assessnent
required to be nmade in accordance with the Rules.

In the circunstances, the appeal is dism ssed but

wi t hout any order to costs.




