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ACT:

Mot or Vehicles Act 1939 Sections 68C, 68D and 68F

HEADNOTE:

St age carriages of State Transport Undertaking-
Excl usive operation of- Draft schene published-No decision
taken thereon by State Covernment for nine years-Increased
transport facilities-Need and necessity arising-Regiona
Transport Undert aki ng granting( tenporary permts-Action
whet her valid and legal-Statutory duty inposed by section
68C- Speedy exercise wth due regard to public interest-

Necessity of.
Admi ni strative Law
Statutory duty-Delay in performance of - Abuse of

process of |law - To be renedi ed by Court.

Practice and Procedure:

Mot or Vehicle Permts-Gant of-Delay in-Performance
of statutory duty - duty of Court to enforce by issuance of
wit.

A notification dated Novenmber 17, 1971 was published
under section 68C of the Mditor Vehicles Act 1939, inviting
objections to a draft schenme providing for exclusive
operation of stage carriages of the State “Transport
Undertaking over thirteen routes in a district. At the
Regi onal Transport Authority felt that it was necessary to
i ncrease the strength of the stage carriage services of nine
routes out of the thirteen routes covered by the said
schene, it decided by its order dated Decenber 17, 1979 to
invite applications for tenporary carriage permts. This
deci sion was taken after it had allowed amal gamati on and
extension of certain existing pernmits held by 102 operators.
Pursuant to this invitation by the Regional Transport
Authority, a | arge numnber of persons including the
appel l ants applied for the tenporary permts. On January 10,
1980, the State transport wundertaking having not nade any
applications under section 68F(IA)
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the application of the appellants and a | arge nunber
of other persons about 800 were considered by the Regi ona
Transport Authority and the appellants were granted ni neteen
tenmporary permts.

Sone (Operators who felt aggrieved by the resol utions
of the Regional Transport Authority passed on December 17,
1979 and January 10, 1980 filed Revision Petitions before
the State Transport Appellate Tribunal

The Tribunal by its order dated June 3, 1981 set aside
both the resol utions dated Decenber 17, 1979 and January 13,
1980 of the Regional Transport Authority, on the ground that
the amal gamati on and extension of permts granted in favour
of the existing operators, after the publication of the
schene under section 68C was contrary to the provisions of
Chapter | VA of the Act.

The appel lants filed wit petitions which were
di sm ssed by the Hgh Court, which held that since the grant
of tenporary permts in favour of the appellants was
dependent ‘upon the order dated December 17, 1979 to which
the appellants were not parties, the tenporary pernits
granted in their favour onJanuary 10, 1980 were also |iable
to be set aside.

Al owi ng the Appeals to this Court,

N

HELD: 1. The order of the Tribunal and the order of
the High Court to the extent they cancel the tenporary
permts in favour of the appellants are set aside. The
appel l ants are pernitted to operate their services under the
tenmporary permts issued to themunder section 68F (1C) on
January 10, 1980 and  the operation of the said tenporary
permts shall come to an end in accordance with law. [799E]

2. Adirection is issued to the State Governnent to
pass orders under section 68D (2) approving the scheme with
or without any nodification or rejecting it or to pass any
ot her order thereon which it may under that provision on or
before July 31, 1985. Such approved scheme shall be
publ i shed under section 68D (3) ‘on or before August 31
1985. Failure to do so, the schene published under section
68C shall stand quashed with effect from August 31, 1985.
[ 799C- D]

3. (i) Both the Tribunal and the H gh Court overl ooked
the relevant issues affecting the public —interest which
shoul d always be the guiding principle in deciding cases
relating to grant of notor vehicles permts under the Act.
[ 7988B]

(ii) The Tribunal and the Hi gh Court both failed to
notice that the schene had been published in the year 1971
and the order issuing tenporary permts had been passed
nearly nine years after its publication, after the Regiona
Transport Authority was satisfied that there was necessity
for granting them [i]

(iii) The Tribunal and the Hi gh Court did not seek to
elicit information about the reasons for the inordinate
delay in the State Governnent passing its order under
section 68D of the Act and failed to consider the adverse
effect on the travelling public. [798D]

792

4. The Regional Transport Authority had found that
there was need for issuing the said tenmporary permts for
some of the routes in question, after it had granted
extension to the permts held by 102 existing operators. On
the cancellation of the said extensions, the need for
providing additional travelling facilities becane further
intensified and therefore there was certainly no case for
setting aside the tenmporary permits granted in favour of the
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appel | ants. The cancellation of the tenporary permts issued
in favour of the appellants has resulted ill grave public
prejudi ce. [798G H]

5. Delay in performance of statutory duties amunts to
an abuse of process of law and has to be renedied by the
court particularly when the public interest suffers thereby.
[ 796F]

6. (i) The provisions of section 68C and section 68D
of the Mdtor Vehicles Act 1939 clearly indicate that any
schene which is intended for providing efficient, adequate,
econom cal or properly by coordinated transport service
shoul d be approved either as it is or in a nodified form or
rejected as the case nay be within a reasonably short tine
as any extraordinary delay is bound to upset all or any of
the factors, nanmely ~efficiency, adequacy, econony of
coordi nati on which ought to govern an approved schene under
Chapter |IVA of the Act. [194G H|

(i), On account of various reasons such as the growth
of popul ation and the devel opnment of the geographical area
adj acent to the area or route in question, any unreasonable
delay may  render the very proposal contained in the schene
antiquat ed, outnoded and purposeless. Hence there is need
for speedy disposal of the case under section 68D of the
Act. [ 795A- B]

(iii) The power under section 68D has to be exercised
havi ng due regard to the public interest. [796H

(iv) If there is an unreasonably 1ong -and unexpl ai ned
delay in the State 'CGovernnment passing orders under section
68D of the Act, the Court may issue a mandanus to the State
CGovernment to dispose of the case under section 68D of the
Act within a specified tinme-or may in an appropriate case
even issue a wit in the nature of certiorari quashing the
scheme and a wit in the nature of prohibition directing the
State Governnent not to proceed with the consideration of
the schene published under section 68C of the Act because
section 68D does not confer an unfettered discretion on the
State Governnent to deal with the case as it likes. [796F-(F

7. Sub-sections (1A and 1C of section 68F of the Act
read together indicate that what can be granted under either
of the said sub-sections is only a tenmporary pernmit which
can last during the period between the date of publication
of the schene under section 68C of the Act and the date on
whi ch the order under section 68D of the Act is nmade subject
to the provisions contained in sub-section (I1B) of section
68F of the Act. The life of such tenporary permit cannot
extend to an unreasonably |ong period, as even a renewabl e
permt issued under Chapter 1V of the Act is subject to the
restrictions contained in section 58 of the Act as regards
its duration and renewal and that a tenporary permt i ssued
under section 62 of the Act cannot be in force in any case
for nore than four nonths. The State Governnent s
necessarily therefore required by lawto pass its orders
under section 68D of the Act as early as possible. [796C E]
793

JUDGVENT:

ClVIL APPELLATE JURI SDICTION:. Civil Appeal Nos. 53,
54-57, A 202-04 and 255 of 1982.

From the Judgnent and Order dated 27th Novenber, 1981
of Al l ahabad H gh Court in Civil Mscellaneous Wit
Petitions Nos. 29]5, 2888 2914, and 2974 of 1981

J. P. Goyal, S. N Kacker, Shanti Bhushan, V. K
Verma, V. J. Francis, Mahabir Singh and N. S. Malik for the
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appeari ng Appel | ants.

V. M Tarkunde, K K. Venugopal, Prithviraj, B. S
Chauhan, Rani Chhabra, R K Jain, Ms. Shobha Dikshit and
Raj u Ramachandran for the appeari ng Respondents.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The lanmentable delay of nearly
fourteen years involved in the State Governnent of Uttar
Pradesh passing its order under section 68D of the Mtor
Vehicl es Act, 1939 (hereinafter referred to as ‘the Act’) on
a scherme published under section 68C thereof has been the
mai n cause of these appeals by special |eave filed against
the judgnent of the H gh Court of Allahabad dated Novemnber
27, 1981. E

A notification dated Novenber 17, 1971 was published
under section 68C of  the Act by the State transport
undertaking of the State of Utar Pradesh in the U P
Gazette dated Novenber 27, 1971 inviting objections to a
draft scheme providing for the exclusive operation of its
own stage carriages over thirteen routes wthin the
jurisdiction of the Regional Transport Authority of Meerut.
It is unfortunate that no decision has yet been taken by the
State CGovernment under section 68D of the Act for one reason
or the other. In the neanwhile the nenbers of the public as
well as the notor ~operators have beconme subject to severa
constraints arising fromthe publication of such a schene.

Chapter [|VA off the Act was introduced by Act 100 of
1956 into the Act. with the object of naking provision for
operation of nmotor vehicles to the ~exclusion, conplete or
partial, of other persons for the purpose of providing an
efficient, adequate, econom cal ‘and properly co-ordinated
transport service to the community. The provisions contai ned
in Chapter 1VA of the Act and the Rul es nmade
794
thereunder are declared as having overriding effect on the
provisions in Chapter [V . .of the Act which contains
provisions relating to control of transport vehicles and al
other laws. Section 68C of the Act provides that where any
State transport undertaking is of opinion that  for the
purpose of providing an efficient, adequate, econom cal and
properly co-ordinated road transport service, it is
necessary in the public interest —that road  transport
services in general or in any particular—class of ~such
service in relation to any area or route or portion thereof
shoul d be run and operated by the State transport
undert aki ng, whether to the exclusion, conplete or partial
of other persons or ot herwi se, the State transport
undertaking may prepare a scheme giving particulars of the
nature of the services proposed to be rendered, the area or
route proposed to be covered and such other particulars
respecting thereto as nay be prescribed, and shall /cause
every such scheme to be published in the Oficial Gazette
and also in such other nanner as the State Governnment may
direct. On the publication of the schene, any person already
providing transport facilities by any nmeans along or near
the area or route proposed to be covered by the schene, any
associ ation representing persons interested in the provision
of road transport facilities recognised in this behalf by
the State Governnment and any local authority or police
authority within whose jurisdiction any part of the area or
route proposed to be covered by the schene lies may, within
thirty days fromthe date of the Publication of the schene
inthe official Gazette, file objections to it before the
State CGovernment. The State Governnent nay after considering
the objections and after giving an opportunity to the
objector or his representatives and the representatives of
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the State transport undertaking to be heard in the matter if
they so desire, approve or nodify the schene. This is the
subst ance of sub-sections (1) and (2) of section 68D of the
Act. Under subsection '3) thereof the schene approved or
nodi fied has to be published in the official Gazette and
such schene is called the approved schene and the area or
route to which it relates is called the notified area or
notified route The provisions of section 68C and secti on 68D
of the Act clearly indicate that any schene which is
i ntended for providing efficient, adequate, econom cal or
properly co-ordinated transport service should be approved
either as it is or in a nodified formor rejected, as the
case my be, wthin ‘a reasonably short time as any
extraordinary delay is bound to upset all or any of the
factors, nanel vy, efficiency, adequacy, econorny or
coordi nati on which ought to govern an approved schene under
Chapter VA of the Act: On account of various reasons such
as the growth
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of population and the developnent of the geographical area
adj acent to the area or route in question, any unreasonable
delay may render the very proposal contained in the scheme
ant i quat ed, outnoded ~and purposel ess. Hence there is need
for speedy disposal of the case wunder section 68D of the
Act .

The ot her | egal constraints fl ow ng from the
publication of the scheme under section 68C of the Act al so
lead us to the sane conclusion. Section 68F (D) of the Act
provi des that save as otherw se provided in sub-section (1
A), or sub-section (1C) thereof no permt shall be granted
or renewed during the period intervening between the date of
publication under section 68C of any schene and the date of
publication of the approved or nodified schene, in favour of
any person for any class of road transport service in
relation to an area or route or portion thereof covered by
such schene The proviso to sub-section (ID) of section 68F
of the Act, however, states that where the period of
operation of a permt inrelation to any area, route or
portion thereof specified in a 'schenme published’ under
section 68C expires after such publication,~ such permt
shall be renewed for a limted period, but the permt so
renewed shall cease to be effective on the publication of
the schene under sub-section (3) of section 68D of the Act-
This provision overrides the provisions in section 58 of the
Act which provides for the renewal of notor vehicle permts
i ssued under Chapter |V of the Act. As regards the issue of
fresh permts for operating motor vehicles of “the class
referred to in the scheme in the area or on the route in
guesti on between the date of publication of the schenme under
section 68C of the Act and the date of publication of the
approved or nodified scheme under section 68D of the Act,
subsections (1A) and (1C) of section 68F of the Act al one
have to be resorted to. Sub-Section (l1A) of section 68F
gi ves preference to the State transport under t aki ng
regarding the issue of such permits. It provides that where
any schene has been published by a State transport
undertaki ng under section 68 C, that undertaking may apply
for a temporary permit, in respect of any area or route or
portion thereof specified in the said schenme, for the period
i ntervening between the date of publication of the scheme
and the date of publication of the approved or nodified
schene, and where such application is nade, the State
Transport Authority or the Regional Transport Authority, as
the case my be, shall, if it is satisfied that it is
necessary to increase, in the public interest the number of
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vehicl es operating in such area or route or portion thereof,
i ssue the tenporary permt prayed for by the State transport
undert aki ng

796

Such tenporary permt shall be effective if the scheme is
publ i shed under sub-section (3) of section 68D of the Act
until the grant of the permt to the State transport
undert aki ng under sub-section (1) of section 68F of the Act
or if the schene is not published accordingly, until the
expiration of one week fromthe date on which the order
under sub-section (2) of section 68D of the Act is nade. If
no application for the tenporary permt is made under sub
section (1A) of section 68F of the Act by the State
transport undertaking, the State Transport Authority or the
Regi onal Transport Authority, as the case may be, may under
sub-section (1C) of section 68P of the Act grant, subject to
such conditions as-it may think fit, temporary pernit to any
person in. respect of ~the area or route or portion thereof
specified 'in the schene and the permt so granted shal
cease to  be effective on the issue of a pernit to the State
transport-undertaking in respect of that area or route or
portion thereof. Sub-sections ( I1A) and ( 1C ) of section
68 of the Act read together indicate that what can be
granted under either of ~the said sub sections is only a
temporary permt which can last during the period between
the date of publication of the schene under section 68C of
the Act and the date on which the order under section 68D of
the Act is made subject to the provisions contained in
subsection (1B) of section 68F of the Act. The life of such
tenmporary permt cannot extend  to an unreasonably |ong
period, as even a renewable permt issued under Chapter 1V
of the Act is subject to the restrictions  contained in
section 58 of the Act as regards its duration and renewal
and that a tenporary permit issued under section 62 of the
Act cannot be in force in any case for nore than four
nont hs. Necessarily, therefore, the State GCovernnent is
required by law to pass its orders under section 68D of the
Act as early as possible. Delay in perfornmance of ‘statutory
duties amobunts to an abuse of process of |law and has to be
renmedi ed by the court particularly when the public interest
suffers, thereby. Hence if there is an unreasonably |ong and
unexpl ai ned delay in the State Government —passing orders
under section 68D of the Act, the Court nmmy issue a nandanus
to the State Governnent to dispose of the case under section
68D of the Act wthin a specific time. or may .in an
appropriate case even issue a wit in the nature of
certiorari quashing the scheme and a wit in the nature
prohibition directing the State Government not| to proceed
with the consideration of the schene published under section
68C of the Act because section 68D does not confer an
unfettered discretion on the State Government to-deal with
the case as it likes. The power under section 68D has to be
exerci sed having due regard to the public interest.

797

In the cases before us the appellants are aggrieved by the A
qguashing of the tenporary permts which had been issued on
January 10, 1980 under section 68F (1C) of the Act by the
Regi onal Transport Authority, Meerut in their favour to
operate stage carriages on some of the routes covered by the
schene nearly nine years after its publication. It appears
that the Regional Transport Authority felt that it was
necessary to increase the strength of the stage carriage
Services on nine routes out of the thirteen routes covered
by the schenme and accordingly it decided by its order dated
December 17, 1979 to invite applications for tenporary
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carriage permts. This decision was taken by the Regiona
Transport Authority after it had allowed the amal ganmation
and extension of certain existing permts held by 102
operators Pursuant to the invitation by the Regiona
Transport Authority, a |large number of persons including the
appel l ants applied for the tenporary permts before the | ast
date specified for naking such applications i. e. Decenber
31, 1979. On January 10, 1980, the U P. State Transport
Undert aki ng having not made any application under section
68F (1A of the Act, the |? applications of the appellants
and a |arge nunber of other persons who were about 800 in
nunber were considered by the Regional Transport Authority
and the appellants were ‘granted in all nineteen tenporary
permts. Some persons who felt aggrieved by the resol utions
of the Regional Transport Authority passed on Decenber 17
1979 and January 10, 1980 filed revision petitions before
the State Transport _Appellate Tri bunal, Lucknow. The
Tri bunal by its order dated June 3, 1981 set aside both the
resol utions dated Decenber 17, 1979 and January 10, 1980
passed by the Regional Transport Authority. The nmain ground
for setting aside the resolution dated Decenber 17, 1979 was
that the anmlgamation and extension of pernmts granted in
favour of the existing operators after the publication of
the schene under section 68C of the Act was contrary to the
provi si ons of Chapter I'VA of the Act. The Tribunal, however,
did not hold that there was no necessity for increasing the
nunber of stage carriage services on'the routes in question
and for issuing tenmporary pernits under section 68F of the
Act. Thereafter the appellants filed wit petitions before
the Hgh Court wunder  Article 226 of the Constitution
guestioning the correctness of the order setting aside the
temporary permts granted in their favour —on January 10,
1980. The existing operators who had been grant ed
amal gamati on and extension of their permts by the Regiona
Authority on Decenber 17, 1979, however, did not chall enge
the order of the Tribunal even though the orders passed in
their favour were also set aside. The High Court dism ssed
the wit petitions filed

798

by the appellants holding that since the grant of tenporary
permts in favour of the appellants was dependent upon the
order dated Decenber 17, 1979 to which the appellants were
not parties, the tenporary pernits granted in their favour
on January 10, 1980 were also liable to be set aside. These
appeal s by special leave are filed against the judgnment of
the High Court in the above wit petitions.

On the facts and in the circunstances of these
appeals, we are constrained to observe that both the
Tribunal and the High Court overlooked the relevant i ssues
affecting the public interest which should always be the
guiding principle in deciding cases relating to the grant of
notor vehicles permits under the Act. The Tribunal and the
H gh Court have both failed to notice that the schene had
been published in the year 1971 and the order issuing
temporary permts had been passed nearly nine years after
its publication, after the Regional Transport Authority was
satisfied that there was necessity for granting them The
Tribunal and the Hgh Court did not seek to elicit
i nformati on about the reasons for the inordinate delay in
the State Government passing its order under section 68D of
the Act and failed to consider the adverse effect on the
travelling public. The Tribunal and the Hi gh Court took a
hi ghly technical viewin disposing of the matter. W are of
the view that it 1is needless at this stage to go into the
grounds in detail on which the Tribunal and the Hi gh Court
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found that the orders of the Regional Transport Authority
were untenabl e since nearly fourteen years have el apsed form
the date of publication of the schenme. The Hi gh Court
appears to have given nore attention to the validity of the
grant of extensions to the existing operators on Decenber
17, 1979 which was not at all in issue before it than to the
correctness of the order of the Tribunal in setting aside
the tenporary permits granted to the appellants on January
10, 1980 which had been chall enged by the appellants in the
wit petitions. Admittedly the region in which the routes in
respect of which the scheme is published are lying is a
thickly populated part of the State of Utar Pradesh. There
has been a lot of developnment in the region in recent years
on the agricultural front —as well as the conmmercial front
The Regi onal Transport Authority had found that there was
need for issuing the said tenmporary pernmits for some of the
routes in question after it had granted extensions to the
permts held by 102 existing operators. On the cancellation
of the slid extensions the need for providing additiona
travelling facilities becone further intensified and
therefore there was certainly no case for setting aside the
temporary permts granted in- favour of the appellants. The
cancel l ation of the tenporary permts issued in favour of
the appellants
799
has resulted in grave public prejudice. W are also of the
opi nion that the extra-ordinary delay in the disposal of the
proceedi ngs before the State Government under section 68D of
the Act has brought about a stalemate which should be
term nated quickly in the interests of the general public.

We, therefore, consider that in the interests of
justice it is appropriate to being to an end the proceedi ngs
under section 68D of the Act expeditiously. W woul d have
per haps considered the question of quashing the 'schene
itself at this stage but since no such contention is urged
before us, we feel that it is -sufficient to issue a
direction to the State Governnent to pass orders under
section 68D (2) of the Act approving the schenme with or
without any nodification or rejecting it or to pass any
other order thereon which it may pass under that provision
on or before July 31,1985. W issue a direction accordingly.
If the State Governnent approves the scheme with or w thout
any nodification, such approved schene shall be published
under section 68D (3) of the Act on or before August
31,1985. If the State Governnent fails to dispose of the
matter according within the time specified above, the schene
publ i shed under section 68C of the Act shall stand quashed
with effect from August 31, 1985. The order of the Tribuna
and the order of the High Court to the extent they cance
the tenporary pernits issued in favour of the appellants are
set aside. The appellants are pernmitted to operate their
services under the tenporary permits issued to them under
section 68F (1C) of the Act oh January 10, 1980 and the
operation of the said tenporary permts shall cone to an end
in accordance with | aw

The appeals are accordingly disposed of There shall be
no order as to costs.
N V. K Appeal s al | owed.
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