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PETI TI ONER
ABRAHAM JACCB & CORS

Vs.

RESPONDENT:
UNION OF | NDI A

DATE OF JUDGVENT: 11/ 02/ 1998

BENCH
S. SAGH R AHVAD, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NO. s 12388/96 AND 12387/ 96
JUDGMENT

G B. PATTANAI K, J.

These three appeals are directed against the sane
j udgrment  of Central ~Adm nistrative Tribunal,  Erankul am
Bench, one by the Union of India, and the others by the
af fected enpl oyees who were the direct recruit Assistant
Engi neers in the Tel ecommuni cati on -Wng of the CGovernment of
India. The inter se seniority between the direct recruits
and the pronmptees to the post of Assistant Engi neer during

the period 1969 till 1976 was the subject natter of
consi deration before the Tribunal, on an application being
filed by a pronotee challenging the seniority list of

Assi stant Engineers dated 20th June, 1994 as well  as the
provi sional seniority list of Executive Engineers dated 25th
Noverber, 1994. The Tribunal by the inmpugned judgnent has
guashed the seniority list of Assistant Engineers and had
directed to re-draw a fresh seniority list w thout inporting
any quota/rota rule for the period prior to 9.9.1976.
Admittedly, the post of Assistant Engineer in the
erstwhile Cvil Wng of Posts and Tel egraphs Departmnment now
nonencl atured as Tel ecomunication Departnent! was being
filled up only by direct recruitnent. There was no statutory
rule governing the service conditions of these Assistant
Engi neers. In 1969, a set of rules was framed whereunder it
was provided that the 50 per cent of the vacancies in the
post of Assistant Engineer wll be filled up by direct
recruitnment and 50 percent by pronotion from anongst the
Juni or Engi neers. The draft rules thus franed in the year
1969 was ultinmately approved by the Governnent and becane a
statutory rule under Article 309 of the Constitution on 21st
February, 1976. But even before the rules were finally
approved and becane a statutory rule on 21st February, 1976
on being approved by the conpetent authority the vacancies
in the post of Assistant Engineer continued to be filled up
both by direct recruitnent as well as by pronotion on 50:50
basis by virtue of an adninistrative decision. Thus the
provisions in the draft rules by virtue of an administrative
deci sion continued to be applied in the mtter of
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recruitnment to the post of Assistant Engineer. As the rules
were in a draft stage, pronotion of the Junior Engineers to
the post of Assistant Engineer was being made on ad hoc
basis. After the rules were approved on 21st February, 1976
the ad hoc pronotion was regul ari sed by order dated 20th of
March, 1978 in the cadre of Assistant Engineer. At the time
of regularisation of the aforesaid pronptees a departnenta
pronoti on comittee was constituted which conmittee screened
the cases of all such ad hoc pronotees and then drew up the
merit list for being regularised and the seniority of such
prompbtees inter se was drawn up on the basis of their
respective position in the merit |ist prepared for
regul ari sati on. The aforesai d deci sion of the Governnent was
chal | enged by sone of pronotees who were brought down in the
merit list before the Central Administrative Tribunal
Er nakul am Bench, cl ai nming-thereunder that their continuous
service in the rank of Assistance Engineer should be the
basis for their seniority ampngst the pronotee Assistant
Engi neers. The Tribunal accepted their claim It nmy be
stated here that ' in the aforesaid proceedi ngs before the
Central Administrative Tribunal the direct recruits between
the period 1969 till 1976 were not parties nor the question
of inter se seniority between such direct recruits and the
pronmot ees was under consideration. The Governnent, however,
drew up the seniority list, in respect of those Assistant
Engi neers who were recruited between 1969 till 1976 and
those who were pronoted fromthe post of Junior Engi neers
between the said period on the basis of ‘administrative
decision, to pronoteto the extent of 50 per cent as
contained in the draft rule  followi ng the  Governnent
Menor andum dat ed 22nd- Decenber, 1959, The af oresai d
principle on the basis of which the inter se seniority of
the direct recruits and pronotees between the period 1969
till 1976 was made, was challenged before the Ernakul am
Bench of the Central Adnministrative Tribunal and the
Tri bunal by the inmpugned judgment cane to the conclusion
that the recruitnment rules having been enforced ‘only on
9.9.1976, the inter se seniority between the direct recruits
and pronotees prior the said date cannot be deternined by
following the quota/rota rule which is a part of the
statutory recruitnent rule. The Tribunal further came to
hold that since earlier it has been decided by the Tribuna
that these pronmptees will get the service counted fromthe
date of their ad hoc prombtion and not fromthe date of
their regularisation the seniority list has been drawn up on
a wong basis and as such cannot be sustained. Wth the
af oresaid conclusion the Tribunal having set ~aside the
seniority list and having directed to re-draw the  sane
wi thout inporting any quota/rota rule for the period prior
to 9.9.1976, these appeal s have been preferred.

M. N N Krishnamani, |earned senior counsel “appearing
for the direct recruits and M. N. N Goswami, |earned senior
counsel appearing for the Union of India contended that the
Tribunal committed gross error 1in issuing the inpugned
direction inasmuch as the Juni or Engi neers could be pronoted
to the extent to 50 per cent of the posts in the cadre of
Assi stant Engineer in enforcenent of the provisions in draft
rules, and therefore, for determnation of their inter se
seniority as between the direct recruits and the pronotees
for the period in question, nanmely from 1969 till 1976, the
Governnment Order dated 22.12.1959 has to be followed. It was
further contended that in fact the Hyderabad, Bonbay and
Del hi Benches of the Tribunal have already take in the view
that the general principles for deternination of seniority
enunciated in eh order of Mnistry of Home Affairs date
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22.12.1959 should be followed for drawing up the seniority
list and it is only the Ernakulam Bench by the inpugned
judgrment had taken a contrary decision. M. KMK Nair,
| earned counsel appearing for the pronotee - respondent on
the ot her hand contended that the respondent having rendered
| ong year of service as Junior Engineer the continuous
| ength of service in the cadre of Assistant Engi neer shoul d
be the basis for determning the inter se seniority between
the direct recruits and pronotees and as such there is no
infirmty with the inpugned judgnent of the Tribunal

Havi ng heard the |earned counsel for the parties it
appears to us that the only question for consideration is on
what principle the inter  se seniority between the direct

recruits and pronpotee Assistant Engineers will have to be
determ ned for the period 1969 till 1976 i.e. the period
fromwhich 50 per cent of the posts were filled up by
promotion till the enforcenment of the statutory recruitnent

rules? It is undisputed that prior to 1969 no Junior
Engi neer 'was - being prompted to the post of Assistant
Engi neer.. From 1969 after formul ation of set of draft rules
pronoti on-was —being given to the Junior Engineers to the
post of Assistant Engineer in-accordance with the provisions
contained in the draft rules even before such draft rules
were approved by the governnental authority and becane a
statutory rule, by virtue of an admnistrative decision of
the Government. It is too well settled that the service
conditions of enployes, int he absence of a statutory rule
could be governed by adm nistrative instructions. There was,
therefore, no illegality in giving pronotion to the Junior
Engi neers to the post of Assistant Engi neer because of the
aforesaid adm nistrative decision of the Government. It is
al so conceded that in the statutory rules the principle of
determ nation of inter se seniority between the " direct
recruits and pronotees has not been indicated. It is in this
context the Government of - India followed the genera
principles for determning the seniority enunciated in the
order of Mnistry of Hone Affairs dated 22.12.1959. d ause
(6) of the aforesaid Menorandum which deals with relative
seniority of direct recruits and pronotees stipulates that
the relative seniority shall be determined according to the
rotation of vacancies between the direct recruits and
pronmot ees which shall be based on the quota of vacancies
reserved for direct recruits and pronotees respectively.
Since the statutory rule had not cone into force and yet
promotion could be given on the basis of- the  provisions
contained in the draft rule by virtue of an administrative
order of the Government such pronbtees cannot claim a
greater advantage than the direct recruits having cone into
the cadre on the basis of the aforesaid draft rules.
Further, the inter se seniority of such direct recruits and
pronotees has to be deternmined by taking recourse to the
af oresaid office nenorandumdated 22.12.1959 issued by the
Government of India in the Mnistry of Hone Affairs.
Needl ess to nention the at this principle has to be invoked
for determnation of inter se seniority of the appointees
bother direct recruits and pronotees during the period 1969

till 9.9.1976 and in fact the Governnent has drawn up the
seniority list on following the said principle. In the
af oresaid prem ses, the direction of the Tribunal in the
i mpugned judgnent to re-draw the seniority Ilist wthout

inmporting any quota/rota rule for the period prior to
9.9.1976 is wunsustainable in |law and we accordingly quash
the said direction. Necessarily, therefore, the inter se
seniority of the direct recruits and pronotees in the cadre
of Assistant Engineers for the period 1969 till 9.9.1976
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has to be determ ned in accordance with the Governnent O der
dated 22.12.1959 issued by the Mnistry of Home Affairs.

We, accordingly allow these appeals and set aside the
i mpugned judgenment of the Central Adm nistrative Tribunal,
Er nakul am Bench. There will be no order as to costs.

Dr. (Ms.) Meera Massey

Dr. Abha Ml hotra




