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ACT:

Pol i ce Force-Breach of discipline-Law providing for penalty
for such breach Validity Pepsu Police (Incitenent to
di saf fection) Act, 1953 (Pepsu 1 of 1958), s. 3-Constitution
of India, Art. 19(1)(a),19(2), 33.

HEADNOTE

Section 3 of the Pepsu Police (Incitenent to disaffection)
Act 1953, provided: "Woever (intentionally causes or
attenpts to cause, or does any act which he knows i's |I|ikely

to cause, disaffection towards any Governnent established by
law in |India anmongst the nmenbers of a police ’'force, or
i nduces or attenpts to induce, 'or does any act, ~which he
knows is likely to induce, any nenber of a police force to
withhold his services or to commt a breach of discipline
shal | be punishable with inprisonment. . . . "

After the admnistration of the State of Pepsu was taken
over by the President under Art. 356 of the Constitution of
India, Parliament enacted a | aw by which the power of the
legislature of the State of Pepsu was conferred on. the
Pr esi dent . By virtue of this power the President enacted
the Pepsu Police (Incitenent to Disaffection) Act, 1953, the
object of which was to provide a penalty, inter alia, for
spreading disaffection anong the police. The appel | ants
were charged wth having induced or attenmpted to induce
menbers of the police force to withhold their, services —-and
thus to commit a breach of discipline by staying away
wi thout doing their duty, and thereby having- commtted an
of fence under s. 3 of the Act. They were convicted by the
Magi strate and the conviction was confirmed by the Hi gh
Court. The appellants challenged the wvalidity of the
conviction on the ground that s. 3 was violative of the
freedom guaranteed by Art. 19(1)(a) of the Constitution and
was not saved by Art. 19(2).

Held, that s. 3 of the Pepsu Police (lncitenent to dis-
affection) Act, 1953, did not infringe Art.’ (19)(1)(a) of
the Constitution and was intra vires.
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The Police service is an armof the State charged with the
duty of ensuring and nmintai ning public order and since any
breach of discipline on the part of its nmenbers night

26

result in a threat to public order, s. 3 nust be held to be
valid as having been enacted "in the interests of public
order” within the nmeaning of Art. 19(2).

Superintendent, Central Prison, Fatehgarh v. Ram Manohar
Lohia, [1960] 2 S. C. R 821, relied on

Held, further, that Art. 33 of the Constitution was not
;applicabl e because Parlianment had del egated the powers of
the legislature of the State to the President and any |aw
enacted by himwould not have the force of Parlianentary
| egi sl ati on contenpl ated by Art. 33.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 102 of
1960.

Appeal by special |eave fromthe judgnment and order dated
October 7, 1959, of the Punjab Hgh Court in Crimna
Revi si on No. 610 of 1959.

Hardev Singh and Y. Kumar, for the appellants.

S. M Sikri, Advocate-General for the State of Punjab, N
S. Bindra and P. D. Menon, for the respondent.

1962. February 6. The Judgnent of the Court was delivered
by

AYYANGAR, T. - Thi s appeal by special |eave against t he
deci si on of the Hgh Court  of Punj ab rai ses for
consi deration principally the constitutional validity of s.
3 of the Pepsu Police 'Incitenent to disaffection) Act (Act
1 of 1953), which will be referredto hereafter as the
i mpugned Act .

The four appellants were at one tine nenbers of the Pepsu
Police force and were charged, before the First C ass
Magi strate at Faridkot, with having commtted three offenses
: (1) under s. 26 of the PepsU Public Safety O dinance’ (No.
7 of Sanvat 2006), (2) under s. 33 of the said  Odinance,
and (3) wunder s. 1 of the inpugned  Act. We shall be
referring to the provisions of the relevant enactrments .in
due course. The accused pl eaded not guilty and were tried
by the | earned Magistrate who by his judgnment dated ~August
28, 1958, held the

27

prosecution case fully established against all the -accused.
He convicted the four appellants under s. 26 of the Public
Saf ety Ordi nance and sentenced themto inprisonment for. six
nont hs. The third appellant al one Was convicted of the
of fence under a. 33 of the same Ordinance and was sentenced
to inprisonnent for six nonths. Appellants 1, 2 and 4 were
further convicted of offenses under s. 3 of the inmpugned Act
and sentenced, to inprisonment for six nmonths, the severa
sentences against the respective accused being directed to

run concurrently. The appellants filed an appeal to the
Sessions Judge at Bhatinda who upheld the convictions but
reduced the sentences. |In respect of the offence under s.

26 of the Public Safety O dinance the sentence passed
agai nst the four appellants was reduced to inprisonnent for
three nonths while in respect of the third accused who had
been addition ally sentenced under s. 33 of the Odinance
the sanme was reduced to inprisonnent for 11 /2 nonths and
the sentences on appellants 1, 2 and 4 under s. 3 of the
i mpugned Act was reduced to inprisonment for three nonths,
the sentences again being directed to run concurrently.
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Wth these nodifications the appeals stood dism ssed. The
appel l ants thereafter preferred a revision to the, High
Court and this was heard by a | earned Single Judge who while
accepting the revision of the appellants in so far as it
related to their conviction and sentence under s. 26 of the
Ordi nance. nmaintained the other convictions and sentences
but reduced the sentences. It is fromthis judgnment of the
High Court that this appeal has been preferred by the four
appel | ant s.

It woul d be seen fromthe above narrative that the appeal is
concerned with the propriety of the conviction of appellants
1, 2 and 4 of an offence under a. 3 of the inpugned Act and
of the third appellant under s. 33 of the Ordinance, all the
appel l ants having been acquitted by the H gh Court of the
charge agai nst them under s, 26 of the

O di nance. It istherefore not necessary to refer to the
terns of  s. 26 or the offence constituted by it. 1In the
Courts below including the Hi gh Court no challenge was made
as regardsthe legality of any of the provisions of law of
the violation of which the appellants were found guilty but
bef ore us though Iearned Counsel did not raise any
contention regarding the validity of s. 33 of the Pepsu
Public Safety Ordi nance, chall enged the constitutionality of
S. 3 of the inpugned Pepsu Police (I'ncitenent to
di saf fection) Act which appellants 1, 2 and 4 were found to
have vi ol ated and for which they were sentenced to a term of
i mprisonnent.
Lear ned Counsel for the appellants raised f or our
consi deration three points : (1) the constitutional validity
of s.3 of the inpugned Act, (2) if s. 3 were constitutiona
and valid whether appellants 1, 2 and 4 were proved to have
been guilty of an offence for violating that provision, and
(3) whether appellant 3 was property held guilty of an
of fence under s. 33 of the Pepsu Public Safety O dinance.
We shall first take up for consideration the attack on the
validity of s. 3 of the inpughed Act. Patiala and East
Punj ab- State Union, commonly cal led Pepsu was one of the
States specified in Part B of the First Schedule to the
Constitution when the Constitution was broughtinto force in
January 1950. For reasons not necessary to be stated here,
the adm nistration of Pepsu was taken over by the President
under Art. 356 of the Constitution. The powers of the State
Legi slature were declared by the Presidential Proclamation
i ssued on March 4, 1953. to be "exercisabl e by or under the
authority of Parliament" (vide Art. 356(1)(b) ). Thereafter
Parliament enacted Act XXIl of 1953 which received the
assent of the President on May 17, 1953, which was entitled
. "The Patiala and East Punjab States Union Legislature
(Del egation of Powers) Act, 1953." Section 3 of/ this
enact ment provi ded
29
"The power of the legislature of the State of
Patiala and East Punjab States Union to  make
| aws whi ch has been decl ar ed by t he
procl amation to be exercisable by or under the
authority of the Parlianment is hereby con-
ferred on the President.”
There are other provisions which are contained in the other
subsections of s. 3 but these have no relevance for this
appeal . In exercise of the power thus delegated to him by
Parlianment the President enacted Pepsu Act 1 of 1953 whose
long title runs :
"An Act to provide a penalty for spreading
di saf fecti on anong the police and for kindred
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of fenses. "
It is the 3rd section of this enactnment whose validity is
chall enged in this appeal and that reads

"3. Penalty for causing disaffection, etc.
ntionally causes or attenpts to

cause, or does any act which he knows is
likely to cause, disaffection towards any
CGovernment established by law in India anongst
the nmenbers of a police force, or induces or

attenpts to induce, or does any act which he
knows is likely to induce, any nmenber of a
police force to withhold his services or to
conmi t a breach of discipline shall be

puni shabl e with inmprisonment which may extend
to six nonths, ‘or with fine, or with both. "
The attack upon the validity of this provision was rested on
its being violative of the freedom guaranteed by Art.
19(1)(a),  the subm ssion being that the section was Dot
saved by Art. 19(2).
Bef ore considering the argunents advanced it is necessary to
nmention, for ~being put ~aside, that in construing the
validity of s. 3 of the inmpugned Act
30
the provision containedin Art. 33 of the Constitution has
no rel evance. That Article enacts :
"Art. 33. Parlianent may by law determine to
what' extent any of the rights conferred by
this  Part, shall in-their application to the
menbers . of the Armed Forces or the Forces
charged with the nmintenance of public order
be restricted or abrogated so as to en,sure
the proper discharge of their duties and the
mai nt enance of discipline anong them ™"
No doubt, the inpugned provision is concerned with ensuring
di sci pline among the forces charged with the maintenance of
public order but as the powers of the President were
exercised by virtue of the delegation contained in's. 3 of
Act  XXI'I of 1953 under which only the powers of the /State
Legi sl ature were vested in him any |aw enacted by hi mwoul d
not have the force of Parlianentary | egislation contenpl ated
by Art. 33.
Article 33 being out of the way the very short question that
has to be considered is whether the inmpugned provision is
saved by Art’. 19(2), for 'it is comopn ground that
provi sion does not violate any freedomother than that of
""free speech and expression" guaranteed by Art. 19 (1) (a).
Article 19(2) as it stands after the amendnent by the
Constitution (First Amendnent) Act of 1951
reads :
" 19(2) Nothing in sub-clause (a) of  clause
(1) shal | affect the operation of any
exi sting law, or prevent the State from nmaking
any law, ’'in so far as such law inposes
reasonabl e restrictions on the exercise of the
right conferred by the said sub-clause in the
i nterest of the security of the St at e,
friendly relations with foreign States, public
order, decency or norality, or in relation to
contenmpt of Court, defamation or incitenment to
an of fence."
of the criteria set out in this clause the one rel evant
31
in the present context is that which refers to "in the
interests of............ public order". The contention
urged by | earned Counsel was that s. 3 was too wide in that

VWhoever

inte
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it enbraced wthinitself not nmerely natters which m ght
have relevance to circunstances intimately connected wth
the maintenance of public order, but also those whose
connection wth it might be remote or fanciful. Wile not
seriously disputing that seducing the loyalty of the police
force, or inducing the. nenbers thereof not to do their duty
mght inperil public order and so fall within the limt of
restrictions permssible of inposition under Art. 19(2),
| earned Counsel laid, stress on the fact that the inpugned
section made it an offence to induce a nmenber of the police
force to "commt a breach of discipline," laying specia
enphasis on the fact that the words "breach of discipline”
besi des bei ng vague, mght include within itself acts which
m ght be innocent as well as others of varying degrees of

cul pability.
The cont ent of the _expression "in t he i nterests
of ... ... ... public —order" ~has been the subject of

detailed and elaborate consideration by this Court in
Superi ntendent, Central Prison, Fatehgarh v. Ram Manohar
Lohia (1) ~where the effect of the First (Constitution)
Anmendnent by which the words "for the maintenance of public
order" were replaced by thewrds ",in the interests of
public order" was considered in the light of the previous
decisions of this~ Court on that topic, Subba Rao, J.,
speaking for this Court said that the 'expression "Public
order" in the juxtaposition of the different grounds set out
in Art. 19(2) was synonynmous with "public peace, safety and
tranquility". He ‘al so pointed out that the expression ,in
the interests of public order” though undoubtedly w der than
the previous phrasing ",for the maintenance of public order”
could not mean that the existence of any renote or « fancifu
connection between the inmpugned act

(1) [1960] 2 S.C R 821

32

and public order was sufficient-to sustain the validity of
the law, but that on the other hand, the connection  between
the act prohibited or penalised and public order should be

intimate; in other words there should be a reasonable and
rational relation between it and the object sought 'to be
achieved, viz., public order. The nexus should thus be

proxi mate-not far-fetched, problematical or too renbte .in
the chain of its relation with- public order

Keeping this exposition in mnd. the question to be
considered is whether the connection between what is
prohi bited or penalised by the inpugned provision and public
order, i.e., the ensuring of tranquility and orderly life is
so renote or fanciful as to lead to an inference that there
is no proximte connection between the two. We have no
hesitation in answering this guestion agai nst the
appel l ants. The i npugned enactnent seeks to lay an  enbargo
on certain activities in the interests of the Police service
which is the armof the State barged with the duty of
ensuring and maintaining public order. The efficiency of
that service and its utility in achieving the purpose for
which it is fornmed aid exists is sought to be secured by
penalising attenpts to undermne its loyalty and dissuade
the nenbers of that force fromperformng their functions
and being available to the State as a disciplined body, Any
breach in the discipline by its menbers nust necessarily be
reflected in a threat to public order and tranquility. | f
the police force itself were indisciplined they could hardly
serve as instrunments for the mai ntenance of public order or
function properly as the nachinery through which order could
be mai ntai ned anong the general public. As we have pointed
out earlier, |earned Counsel did not seriously contest that
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the inpugned provision in so far as it penalised the
creation of disaffection among nenbers of the police force
or the incitenent of the nmenbers of the police force to
wi thhold their services fromthe government could properly
be sustai ned as enacted
33
",’in the interests of public order,” W consider that
attenpts to induce indiscipline anong the police do not
stand on any different footing. W do not further consider
wel | - founded the submi ssion of |earned Counsel that the word
"discipline" or the .Phrase "breach of discipline" is vague.
We have therefore no hesitation in rejecting this challenge
to the validity of a. 3 of the inpugned Act.
The next question that was urged by | earned Counsel was that
the High Court was wong in considering that the three
appellants 1, 2 and 4 were guilty of any contravention of s.
3 of the Act. W do not consider that this subnmission is
justified. 1t is needless to point out that in considering
an appeal ‘which comes before us by special |eave this Court
normal Iy " accepts as final every finding of fact reached by
the H gh Court-as well as its appreciation of oral testinony
and that if there is evidence which could serve as a basic
for any finding reached by the Hi gh Court the same cannot be
canvassed before us. |f the subm ssion of |earned Counse
is viewed in the l'ight of this principle it appears to us
that there is hardly any scope for argunent as regards what
mght be ternmed the nerits of the -case. One of the
"wi tnesses whose evidence has been accepted by the Courts
below and which is referred to in the judgnent of the
| earned Judge in the Hi gh Court was Krishan Dayal P.W 4 who
deposed to the accused saying ", Police brothers, cone and
join us, stop the office work; we will sit here- in  dharns,
start hunger strike............ and would not allow the
office work to run." It is clear fromthi's evidence that the
accused had induced or had attempted to induce nenbers of
the police force to withhold their services as also to
conmit a breach of discipline by staying away wi thout doing
their duty. In our opinion, it.is not shown ‘that the
convi ction of appellants 1, 2 and 4 of an offence under s. 3
of Act 1 of 1953 was inproper or illegal.
34
The last of the points arising in the appeal is as regards
the conviction of Lal Singh the third appellant-.of an
of fence under, s. 33 of the Ordinanoe. Section 33 of -the
Ordi nance runs :

, "Whoever induces or attenpts: to induce any

public servant or any servant - of | oca
authority to disregard or fail in his duties
as such servant shall be punishable 'with

i mprisonnent which may extend to one year or
with fine or with both."
As regards this appellant this is what the | earned Judge of
the Hi gh Court stated :
"As againat Lal Singh there is evidence of
P."W 11 Kartar Singh and P.W 18 Bal want
Si ngh, Foot-Constable that he asked them to
di sobey their officers and should give up
government work. His offence under s. 33 of
the Ordinance is substantiated.”
As we have pointed out earlier, the validity of a. 33 of the
Ordi nance was not chall enged and the only question therefore
was whether the third appellant was properly held guilty of
the offence. It was not disputed that the two prosecution
witnesses 11 & 18 did state on oath the matters referred to
by the learned Judge. 1In viewof what we have stated




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

earlier as regards the manner in which this Court deals with
appeals under Art. 136 there is no ground shown for
interfering with the conviction of the third appellant or
the sentence passed.

Before parting with this case it is necessary to advert to
one matter. In the course of his argunents |earned Counse
for the appellant drew our attention to certain police rules
franed ’'by the State Governnment which prohibited policenen
from joining wunions and sought to raise a point that the
sai d rule was unconstitutional as in vi ol ati on of
Art.19(1)(b) and that Il the activities of the four

35

accused were in reality an attenpt to forman union and that
therefore we should consider the legality of this rule of
the police force in considering the propriety of their
Convi ctions. Though thereis a reference to the rule in the
judgment of the Hgh Court, it is referred to only
incidentally and as part of the narrative in detailing the
activities of the accused. The offence with which the
accused were charged was certainly not the violation of that
rule, which if mght be pointed out did not <create any
offence, so that the validity of that rule was wholly
irrelevant to their guilt-when charged wth substantive

of fences wunder the various enactnments. we have noticed
earlier. 1t need hardly be pointed out that the fact that a
person is engaged in asserting a fundanental right affords
no defence to a charge of having contravened a valid pena

statute while so engaged.- In the Hgh Court the validity of
t he police rule  was never -challenged and in t he
circunstances we declined to permt |earned Counsel to argue
any question before usin relation to the validity of that
rul e.

The appeal fails and is dism ssed.

Appeal dism ssed
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