http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 9

CASE NO. :
Appeal (civil) 9445 of 1996

PETI TI ONER
COW SSI ONER OF SALES TAX

Vs.

RESPONDENT:
SAl  PUBLI CATI ON FUND

DATE OF JUDGVENT: 22/ 03/ 2002

BENCH:
Shivaraj V. Patil & Bi sheshwar Prasad Singh

JUDGVENT:

Wth
Cvil Appeal No. 1716 of 1999

JUDGMENT
Shivaraj V. Patil,J.
ClVIL APPEAL NO. 9445 COF 1996

In the light of the contentions raised and subni ssions made
on behalf of the parties, the issue that arises for consideration
and decision in this appeal is whether the Trust - Sai Publication
Fund, which has been set up by sone devotees of Sai baba of Shrid
for spreading his nessage, can be held to be a "dealer" in
respect of sale of books, booklets, panphlets, photos, stickers
and ot her publications containing nmessage of Sai baba and the
turnover of such publication can be assessed to sal es tax under
the Bonbay Sal es Tax Act, 1959 (for short ‘the Act”).

The relevant and naterial facts, leading to filing of this
appeal in brief, are that the assessee (the respondent herein) is
a Trust created by four devotees of Sai baba of Shridi under a
trust deed dated 6.8.1984. The object of the Trust is to spread
nmessage of Sai baba of Shridi. In furtherance of and to acconplish
the said object, the assessee publishes books, panmphl ets and ot her
literature containing the nessage of Sai baba under the aegis of
"Sai Publications" which are available to the devotees of Sai baba
on nomni nal charge to neet the cost. The sale proceeds of such
publication goes to the Trust and forms part of the property of
the Trust, which can be utilized only for advancemnent of the
objects of the Trust. There is a specific provision in the trust
deed that in the event of failure of the Trust to carry on its
ains and objects, the remaining fund in its hands woul d be handed
over to Sanst hanam of Shri di

In order to avoid any controversy relating to leviability of
sal es tax on the anount received on sale of such publications, an
application was nmade by the Trust under Section 52(1)(a) of the
Act seeking determination of the questions whether the Trust could
be said to be carrying on "business’ as defined in Section 2(5A)
of the Act and whether it could be considered as a "dealer”
within the neaning of Section 2(11) of the Act. The Deputy
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Conmi ssi oner of Sales Tax by his order dated 28.9.1989 held that
the activity of publication and sal e of books etc. ampunted to
busi ness falling within the anmbit of Section 2(5A) and the Trust
was a "dealer" comng within the neaning of Section 2(11) of the
Act. Consequently, he held that the Trust was liable to pay sales
tax on the value of publications sold by it. What weighed with
the Deputy Conm ssioner in passing the said order was the
amendnment of the definition of "business" in Section 2(5A) of the
Act by the Maharashtra Tax Laws (Levy, Anendrment & Repeal) Act,
1989 with retrospective effect from 16.8.1985 to provide that even
wi thout profit nmotive, it can still be "business".

In the appeal filed before the Maharashtra Sal es Tax
Tri bunal agai nst the said order of the Deputy Conmi ssioner, it was
contended on behal f of the Trust that it was not a "deal er"
wi thin the neani ng of Section 2(11) of the Act as it was not
engaged in any activity which amunted to "business" in view of
the object and activities of the Trust. The Revenue supported the
order of the Deputy Comm ssioner relying on the anendrment of the
definition of "business" as a result of which profit notive was
imaterial. The Tribunal, after due consideration of riva
subm ssi ons | ooking to the object of the Trust and the nature of
its activities, concluded that the assessee could not be held to
be a "dealer” and as such no tax could be |evied on the anpunt
received by it fromthe sale of its publications.

At the instance of the Revenue, reference was nmade under
Section 61(1) of the Act by the Tribunal to the Hi gh Court for its
opi nion on the foll owing question: -

"Whet her on the facts and circunstances of the
case and correct interpretation of the

provi sions of the Bonbay Sal es Tax Act, 1959, as
amended by Maharashtra Act No. 9 of 1989,

di spensing with the ‘profit notive fromthe
concept of the 'business’ was the Tribuna
justified in holding that the respondent is not
a 'dealer qua its activities' of publication and
sal e of books, booklets and allied publications
i ncl udi ng photos and stickers?"

The Hi gh Court on consideration of the rel evant provisions
of the Act, facts of the case and keeping in view the decisions
cited, answered the aforenentioned question referred by the
Tribunal in the affirmative and in favour of the assessee. Hence,
the present appeal by the Revenue.

Shri S. K. Dhol akia, |earned Senior Counsel for the appell ant
contended that the definition of "business" is wide and inclusive
definition. Despite the sane, the Hi gh Court commtted a serious
error of law in taking a view that business/activity must still be
one which in ordinary connotation is regarded as business; this is
clearly against the legislative intent. According to him on the
facts that the Trust purchases necessary material and brings sone
publications and sells the same when profit notive is immteria
havi ng regard to the anmended definition of Section 2(5A) of the
Act. The learned Senior Counsel enphasized that the activity of
the Trust in bringing out publications and selling themis
regul ar, frequent, of sizeable volume and continuous. Hence, the
assessee was liable to pay sales tax on the anmount realized by
such sale of its publications. Citing the decision of this Court
in Board of Revenue & Ors. Vs. A M Ansari & Os. ((1976) 3 SCC
512) he submitted that all ingredients of "business" are
satisfied in the present case. He subnitted that New Delh
Muni ci pal Council vs. State of Punjab & Ors. ((1997) 7 SCC 339)
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and State of T.N. & Anr. Vs. Board of Trustees of the Port of
Madras ((1999) 4 SCC 630) also conme to his aid to support his
contention.

Shri Joseph Vel l apally, |earned Senior Counsel appearing for
the respondent in the connected Civil Appeal No. 1716/1999 argued
supporting the inmpugned judgnment while adding that the controversy
raised in this appeal is fully covered by the recent judgnent of
this Court in State of T.N. & Anr. vs. Board of Trustees of the
Port of Madras (supra), the very decision cited by the | earned
Seni or Counsel for the appellant. The |earned counsel for the
respondent in this appeal, while adopting the arguments of Shr
Vel | apal | y, nmade submi ssions supporting the inpugned judgment.

At the outset, it is useful to notice few provisions of the
Act to the extent they are relevant in order to appreciate the
respective contentions relating to the controversy that has
arisen.

"S. 2(5A) - "Busi ness" includes any trade,
commer ce or manufacture or-any adventure or
concern in the nature of trade, conmerce or
manuf act ure whet her or not such trade, commerce,
manuf act ure, adventure or concern is carried on
with a notive to nmake gain or profit and whether
or not any gain or profit accrues from such
trade, commerce, nmanufacture, adventure or
concern and any transaction in connection wth,
or incidental or ancillary to, the comencenent
or closure of such trade, comerce, nmnufacture
adventure or concern;..............

"S.2(11):- "Deal er" neans any person who

whet her for comm ssion, renuneration or

ot herwi se carries on the business of buying or
selling goods in the State, and includes the
Central Covernnent, or any state Governnent

whi ch carries on such business, and also any
soci ety, club or other association of persons
whi ch buys goods fromor sells goods to its
MBI S . o

"S.2(19): "Person" includes any conpany or
associ ati on or body of individual whether

i ncorporated or not, and also a H ndu undi vi ded
famly, a firmand a |ocal authority."

S.3 :"Incidence of tax (1) Every deal er whose
turnover either of all sales or of al
pur chases, made during

(1) the year ending on the 31st day of March
1991 or,

(ii) the year conmencing on the 1st day of
April 1981,

has exceeded or exceeds the relevant limt
specified in sub-section (4) shall until such
l[iability ceases under sub-section (3), be
liable to pay tax under this Act on his turnover
of sales, and on his turnover of purchases, nade
on or after the notified

day; . o




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of

9

The contention that the Trust in question is "deal er"

within the neaning of Section 2(11) read with Section 2(5A)
requires careful scrutiny. As is evident from Section 2(11),
every person is not "dealer" but only those persons "who carry

on the business" by buying or selling goods are regarded as
"dealers". Fromthe very definition of dealer, it follows that a
person would not be a dealer in respect of the goods sold or

pur chased by hi munl ess he carries on the business of buying and

selling such goods. "Dealer" and "person" are separately
defined in Section 2(11) and Section 2(19) of the Act
respectively. "Person" means not only natural person but

i ncl udes any conpany or association or body of individuals whether
i ncorporated or not and also a H ndu Undivided Famly, a firmor a
| ocal authority; whereas "dealer" on the other hand neans only
such persons who carry on the business of buying and selling of
goods in the State-including those who are deened to be deal ers by
virtue of ‘definition of "dealer" contained in Section 2(11) of

the Act. 'As rightly noticed by the High Court, it is clear from
chargi ng ‘Section 3 that every deal er, whose turnover of sale or
purchase during any year exceeds the linits specified therein, is
liable to payment of tax under the Act on his turnover of sales or
purchases. Although the Act provides for levy of tax on the sales
or purchases of certain goods in the State of Mharashtra, the
levy is restricted/'only to sales or purchases made by dealers. As
is mani fest fromSection 3 itself, the liability to pay sal es tax
is only on the dealers. Fromthe conbi ned readi ng of Section 3,
2(5A) and 2(11) of the Act, it follows that the tax under the Act
is leviable on the sales or purchases of taxable goods by a deal er
and not by every person.. Fromthe facts of the present case, the
sol e object of the assessee Trust is to spread the nmessage of

Si ababa of Shridi. It is also not disputed that the books and
literature etc. containing the nessage of Sai baba were distributed
by the Trust to the devotees of Saibaba at cost price. There is no
di spute that the primary and domnant activity of the Trust is to
spread the nessage of Saibaba. . This main activity does not anount
to "business". The activity of publishing and selling

literature, books and other literature is obviously incidental or
ancillary to the main activity of spreadi ng nessage of Sai baba and
not to any business as such even without profit notive and it is
in a way a nmeans to achieve the object of the Trust through which
nmessage of Saibaba is spread. It is clear fromthe Trust Deed and
obj ects contained therein that it was not established wth an
intention of carrying on the business/occupation of selling or
suppl yi ng goods. This being the position, it cannot be said that
the Trust carries on the business of selling and supplying goods
so as to fall within the neaning of "deal er" under Section 2(11)
of the Act.

No doubt, the definition of "business" given in Section

2(5A) of the Act even without profit notive is wi de-enough to

i ncl ude any trade, conmerce or nanufacture or any adventure or
concern in the nature of trade, comrerce or manufacture and any
transaction in connection with or incidental or ancillary tothe
comencenent or closure of such trade, comerce, manufacture,
adventure or concern. If the main activity is not business, then
any transaction incidental or ancillary would not normally anount
to "business" unless an independent intention to carry on
"business” in the incidental or ancillary activity is

established. In such cases, the onus of proof of an independent
intention to carry on "business" connected with or incidental or
ancillary sales will rest on the Departnment. Thus, if the main

activity of a person is not trade, comerce etc., ordinarily
incidental or ancillary activity may not come within the neaning
of "business". To put it differently, the inclusion of
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incidental or ancillary activity in the definition of "business"
pre-supposes the existence of trade, conmerce etc. The definition
of "dealer" contained in Section 2(11) of the Act clearly
indicates that in order to hold a person to be a "dealer", he

must ‘carry on business’ and then only he may al so be deened to be
carrying on business in respect of transaction incidental or
ancillary thereto. W have stated above that the nmmin and

domi nant activity of the Trust in furtherance of its object is to
spread nmessage. Hence, such activity does not anount to

"busi ness". Publication for the purpose of spreading nessage is
incidental to the main activity which the Trust does not carry as
business. In this view, the activity of the Trust in bringing out

publications and selling themat cost price to spread nessage of
Sai baba does not nake it a deal er under Section 2(11) of the Act.
This Court in State of T.N. & Anr. vs. Board of Trustees of

the Port of Madras (supra), after referring to various decisions
in regard to "business" and "carrying on business" in paras 15
and 16 has stated thus:-

"15. Now t he definition of "business"

in Section 2(d) and in nost of the sales tax
statutes is an inclusive definition and includes
"trade or business or manufacture etc." This
itself shows that the |egislature has recognized
that the word "business" is wider that the
words "trade, comerce or manufacture etc."

The word busi ness though extensively used is a
word of indefiniteinport. |In taxing statutes,
it is normally used in the sense of an
occupation, a profession which occupies tineg,
attention and | abour of a person, normally with
a profit notive and there nmust be a course of
deal i ngs, either actually continued or
contenplated to be continued with a profit

noti ve and not for sport or pleasure (State of
A . P. v. H Abdul Bakhi & Bros. " (AIR1965 SC
531). Even if such profit notive'is statutory
excluded fromthe definition of "business",

yet the person could be doing "business".

16. The words "carrying on business" require
somet hing nmore than merely selling or buying
etc. \Whether a person "carries a business" in
a particular commodity nust depend upon the

vol une, frequency, continuity and regularity of
transactions of purchase and sale in a class of
goods and the transactions rmust ordinarily be
entered into with a profit notive (Board of
Revenue v. A°M Ansari (1976) 3 SCC 512).

Such profit notive may, however, be statutorily
excluded fromthe definition of "business" but
still the person nmay be "carrying on

busi ness. "

Further in para 30 of the sane judgnent, it is stated thus:-

" 30. In our view, if the main activity

was not "business", then the connected,
incidental or ancillary activities of sales
woul d not normally anmount to "business" unless
an i ndependent intention to conduct "business"
in these connected, incidental or ancillary
activities is established by the Revenue. It
will then be necessary to find out whether the
transacti ons which are connected, incidental or
ancillary are only an infinitesiml or smal
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part of the main activities. In other words,
the presunption will be that these connected,
incidental or ancillary activities of sale are
not "business" and the onus of proof of an

i ndependent intention to do "business" in

these connected, incidental and ancillary sales
will rest on the Departnment. |If, for exanple,
these connected, incidental or ancillary
transactions are so large as to render the main
activity infinitesiml or very small, then of
course the case would fall under the first
category referred to earlier.”

(Enphasi s suppl i ed)

In the case on hand, the Revenue neither contended nor

proved that in sale of publications the Trust had an i ndependent
intention to do business as incidental or as an ancillary
activity.

This Court in the aforenentioned judgnent further exam ned

the cases to find out if the main activity was not "business".

In para 32, reference i s made to the case of Bonbay Hi gh Court in
State of Bonmbay Vs. Ahnedabad Education Society [1956 7 STC 497

(Bom]. |In that case, the educational society was entrusted with
the task of founding acollege and for that purpose it was to
construct buildings therefor. It was held that it could not be

said to be "carrying on business" nerely because for the above
purposes, it established a brick kilnand sold surplus bricks and
scrap at cost price without intending to make profit or gain.
Having regard to main activitiesand its objects, it was held that
the educational society was not established "to carry on

busi ness" and the sale of bricks was held not excisable to sales
tax. Chagla C. J. pointed out that it -was not nerely the act of
selling or buying etc. that constituted a person a "deal er" but
the "object" of the person who carried on the activities was
inmportant. It was further stated that it was not every activity or
any repeated activity resulting .in sale or supply of goods that
woul d attract sales tax. |If legislature intended to tax every
sal e or purchase irrespective of the object of the activities out
of which the transaction arose, then it was unnecessary to state
that the person nust "carry on business" of selling, buying etc.
In para 33 of the sanme judgnment, this Court has referred to
various decisions to consider whether one is a "dealer" or

carries on "business" and the nature and object of activity. The
sai d para reads thus: -

"In Grdharilal Jiwanlal vs. CST [(1957) 8 STC
732 (Bom)], the Bombay Hi gh Court held that an
agriculturist did not necessarily fall within
the definition of a "dealer" under Section
2(c) of the C.P. & Berar Sales Tax Act (Act 21
of 1967), nerely because he sold or supplied
commodities. It nust be shown that he was
carrying on a business. It was held that it
nust be established that his primary intention
in engaging hinself in such activities nust be
to carry on the business of sale or supply of
agricultural produce. This Hi gh Court held that
there was

"nothing to show that the

petitioner acquired these |ands with
a view to doing 'the business of
selling or supplying agricultura
produce. According to [the
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assessee] he [was] principally an
agriculturist who also deals in
cotton, coal, oilseeds and
groundnut s".

(enphasi s supplied).

He was having agriculture for the purpose of
earning incone fromthe fields but there was

not hing to show that he acquired the lands with
the primary intention of doing business of
selling or buying agricultural produce. This
deci si on was approved by this Court in Dy.
Conmi ssi oner of Agricultural |Incone Tax & Sal es
Tax v. Travancore Rubber & Tea Co. [(1967) 20
STC 520 (SC)] and it was held that where the
only facts established were that the assessee
converted | atex tapped fromrubber trees into
sheets and effected a sale of those sheets to
its customers, the conversion of |atex into
sheets being a process essential for transport
and marketing of the produce, the Departnment had
failed to prove that "the assessee was fornmed"
with a comrercial purpose. The All ahabad Hi gh
in Swadeshi Cotton/MIls Co. Ltd. V. STO [(1964)
15 STC 505 (AI'l)] was dealing with a batch of
cases where different bodies were running
canteens. One of the cases concerned Aligarh
Musl i m Uni versity whi ch was mai ntaining dining
halls where it was serving food and refreshnents
to its resident-students. |t was held,
referring to observations of this Court in
University of Delhi v. Ram Nath [AI R 1963 SC
1873] that it was incongruous to cal

educational activities of the University as
amounting to "carrying on business". The
activity of serving food in the dining hall was
a mnor part of the overall activity of the
university. Education was nore a mission and
avocation rather than a profession or trade or
busi ness. The ai mof education was the creation
of a well-educated, healthy, young generation

i tbued with a rational and progressive outl ook
of life. On this reasoning, it was held that
Al'igarh University was not "carrying on

busi ness" and the sale of food at the dining
halls was not liable to tax. Likew se after the
amendment of the definition of "business’
guestion arose in Indian Institute of Technol ogy
v. State of U P. [(1976) 38 STC 428 (All)] with
respect to the visitors’ hostel nmintained by
the Indian Institute of Technol ogy where | odging
and boarding facilities were provided to persons
who would come to the Institute in connection
with education and the academic activities of
the Institute. It was observed that the
statutory obligation of naintenance of the
host el which invol ved supply and sale of food
was an integral part of the objects of the
Institute. Nor could the running of the hoste
be treated as the principal activity of the
Institute. The Institute could not be held to
be doing business. Simlarly, in the case of a
research organization, in Dy. Conmissioner
(C.T.) v. South India Textile Research Assn.
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[(1978) 41 STC 197 (Mad)] which was purchasing
cotton and selling the cotton yarn/cotton waste
resulting fromthe research activities, it was
held that the Institute was solely and
exclusively constituted for the purposes of
research and was not carrying on "business"

and these sal es and purchases above-nentioned
could not be subjected to sales tax. Likew se,
in State of T.N. v. Cenent Research Institute of
India [(1992) 86 STC 124 (Mad)] it was held that
the Institute was an organi stion the objects of
which were to pronmpte research and ot her
scientific work that the |aboratories and

wor kshops were mai ntai ned by the organi zati on
for conducting experinents and that though the
cement nmanufactured as a result of research was
sold, it could not be considered to be a trading
activity within Section 2(d) of the Tam | Nadu
General Sales Tax Act, 1959. Again in Tirumala
Ti rupati 'Devast hanamv. State of Madras [(1972)
29 STC 266 (Mad)] the disputes arose with regard
to the sales of silverware etc. which are
customarily depositedin the hundis by devotees.
It was held by the Madras H gh Court that the
Devast hananis nmain/activities were religious in
nature and these sales were not |iable to tax.
(No doubt, the case related to a period where
the profit notive was not excluded by statute).
We are of the view that all these decisions

i nvol ve the general principle that the main
activity nust be "business" and these rulings
do support the case of the respondent-Port
Trust."

(Enphasi s suppl i ed)

This decision is directly on the point supporting the case

of the respondent after noticing nunber of decisions on the point
i ncluding the decisions cited by the | earned counsel before us.
It may be stated that the question of profit notive or no profit
nove woul d be relevant only where person carries on trade,
conmer ce, manufacture or adventure in the nature of trade,
comerce etc. On the facts and in the circunstances of the
present case irrespective of the profit notive, it could not be
said that the Trust either was "dealer" or was carrying on trade,
conmerce etc. The Trust is not carrying on trade, comerce etc.,
in the sense of occupation to be a "dealer" as its main object is
to spread nessage of Sai baba of Shridi as already noticed above.
Having regard to all aspects of the matter, the H gh Court was
right in answering the question referred by the Tribunal in the
affirmative and in favour of the respondent-assessee. W nust
however add here that whether a particular person is a "dealer’
and whet her he carries on "business", are the matters to be

deci ded on facts and in the circunstances of each case.

For what is stated above, we answer the question set out in

the beginning in the negative and in favour of the respondent-
assessee and di snmiss the appeal finding no nerit in it but with no
order as to costs.

Cvil Appeal No. 1716 of 1999

The i mpugned order was passed by the Tribunal relying on the
j udgrment of the Bonbay Hi gh Court in the case of Sai Publication
Fund i npugned in abovenenti oned C. A. No. 9445/ 96. The | earned
counsel also submitted that the result of this appeal depended on
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the decision in said C A No. 9445/96 as the facts and

circunst ances of both the cases are simlar. Consequently, in
view of the dismissal of the CA No. 9445/96, this appeal is also
di smissed. No costs.

( Bl SHESHWAR PRASAD SI NGH)

March 22, 2002.




