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DATE OF JUDGVENT: 07/11/ 2001
BENCH

G B. Pattanaik, Ruma Pal & Arijit Pasayat

JUDGVENT:

JUDGMENT
ARl JI' T PASAYAT, J.

1. Doubti ng correctness of the view expressed in two deci sions rendered
by two Hon' ble Judges in State of Andhra Pradesh and Anr. vs. V.
Sadanandam & Ors. (1989 Supp. (1) SCC 574) and CGovt. of A.P. & Anr.

vs. B. Satyanarayana Rao (Dead)by Lrs. & O's. (2000 (4) SCC 262)

regardi ng scope and anbit of para 5(2) of the Presidential Order issued
under Article 371-D of the Constitution of India 1950 (in short the
"Constitution") a reference has been made to a three Judges Bench, and that
is howthe matter was |isted before us:

The question for consideration in these appeals is whether the
j udgrment of Andhra Pradesh Adm nistrative Tribunal (in short-"Tribunal")
striking down certain provisions of the Special Rules framed under Article
309 of the Constitution holding themto be violative of the Presidentia
Order issued under Article 371D of the Constitution is correct.

2. Background facts in a nutshell are as under: -

Prior to the formation of the State of Andhra Pradesh on-1.11.1956

and thereafter, the Labour and Factories Departnent consisted of 3 units,
nanel y, Labour, Factories and Boilers. The enployees bel onging to the
mnisterial cadres in all the 3 units had a channel of pronotion to higher
non-techni cal executive posts |ike Assistant |Inspector of Labour, District

| nspect or of Labour etc. Further pronotional avenues led to the posts of
Assi stant Conm ssi oner of Labour, Deputy Conmi ssioner of Labour, Joint
Comm ssi oner of Labour and Additional Commi ssioner “of Labour. On

16.9. 1963 Factories Unit in the departnment was bifurcated and subjects
relating to Shops and Establishnent Act, M ni mum Wages Act, Mt or

Transport Workers Act and Paynent of Wages Act in respect of non-factory
establishments were transferred to the Labour unit. On 8.12.1965 one nore
unit, nanmely, Establishnent Unit was created in the Labour Departnent by
transferring non-technical posts of District Inspector of Labour (re-

desi gnated as Labour O ficer) and Assistant |nspector of Labour (re-

desi gnat ed as Assi stant Labour Oficer) fromthe Factories Wng. Prior to
this arrangement the aforesaid non-technical posts were under the control of
the Factories Wng. On 15.9.1966 Governnent issued Rul es under the

proviso to Article 309 naking Superintendents in the Factories and Boilers
W ngs and Assistant |nspectors of Labour retained in that Wng (re-

desi gnat ed as Assistant |nspector of Factories) eligible for appointment by
transfer as District Inspector of Labour (now Labour O ficer). On 28.1.1971
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Government ordered that the ministerial staff in all the 4 units, nanely,
Labour, Factories, Boilers and Establishnent at the headquarters were to be
treated as one unit. On 6.8.1974 Governnent ordered that the Factories and
Boilers units were to function with Chief Inspector of Factories and Boilers
as the head of the departnent, and the Labour and Establishnent units were

to function under the control of Comm ssioner of Labour. It was clarified
that the mnisterial staff in all the 4 units were eligible for appointnent by
transfer to the post of Assistant Inspector of Labour (re-designated as

Assi stant Labour O ficer) and District Inspector of Labour (re-designated as
Labour Officer). On 18.10.1975 the Presidential O der was issued under
Article 371-D of the Constitution to provide for equitable opportunities and
facilities for the people belonging to different parts of the State in the matter
of public enploynent, education etc. On 20.5.1976 ministerial posts of
Factories and Boilers Departnent were organi zed into Local cadres pursuant

to the Presidential Order. Simlarly, the posts in the Labour Departnent
were al so organised into |local cadres. On 11.5.1977 posts of Labour

Enf orcenment O ficer (previously designated as Deputy |nspector of Labour

and subsequent|y re-desi gnated as Labour O ficer) were organized into
nmulti-zone cadre posts. On 2.9.1977 by the Rul es nade under proviso to
Article 309, UDC's of the Labour Departnent and Factories and Boilers

Depart ment _were made eligible for recruitnent by transfer to the posts of

Assi stant | nspector of Labour/Assistant |Inspector of Factories. On

20.7.1982 in G O 503 the Government directed that the concessions given in

G O 607 dated 6.8.1974 to the effect that the mnisterial staff in the Factories
and Boilers Department shall be eligible for appointnment by transfer to the
post of Assistant |nspector of Labour (Assistant Labour Officer) and District
| nspect or of Labour (Labour O ficer) shall continue to the | ast person in the
departrment as on 20.7.1982 and the concession will be w thdrawn in respect

of persons appointed thereafter in the Factories and Boilers departnent. The
sai d concessi on was extended to the |last person in the department by a

menor andum dat ed 19.5.1983. By G O M. No. 72 Government issued

Rul es under proviso to Article 309 nmaking Senior Assistant belonging to the
Factories and Boilers departnents as well as Labour departnment eligible for
appoi ntnent by transfer to the post of Assistant Labour O ficer/Assistant

I nspector of Factories. These were treated to be zonal non-gazetted posts,
unit of appointnent being the zone. In GO M 170 Rules under proviso to
Article 309 were issued constituting the posts of Labour O ficer into multi-
zonal cadre posts.

3. M ni sterial enployees of the Labour departnent challenged the Rul es
issued in GO M 72 dated 25.2.1986 and G O Ms. 117 dated 28.5. 1986
before the Tribunal. A Full Bench of the Tribunal allowed the petitions and

declared that the inmpugned Rules to the extent they enable the mnisteria

enpl oyees of the Factories and Boil ers departnment or any ot her departnent

to be considered for appointnment to the posts in- Labour departnent are
violative of paras 3 and 5 of the Presidential Oder and, therefore, were void.
However, liberty was given to the Government to create posts in the

Factories and Boilers Departnents for persons who were regul arly appointed
nore than 3 years prior to the filing of the petitions before the Tribunal in
the Executive posts in Labour Departnent, wi thout affecting the rights of the
enpl oyees of the Labour Departnent in the respective zones.

4. Tri bunal s’ conclusions essentially are as follows: -

The Presidential Oder was enforced on 18.10.1975. The post of

Seni or Assistant is required to be organised in a zonal cadre and for the
Labour Departnent there has to be an additional city cadre. Organising
cadre in each departnent under para 3 includes determ nation of cadre
strengths both in respect of permanent and tenporary posts. In accordance
with definition of cadre in the fundanental rules the first step which was
required to be taken for inplenmentation of the Presidential O der was

| ocalization of cadres by determ ning cadre strength of each post required to
be organised in local cadre. |In Schedule Two of the Presidential Oder, the
requi renents indicated include geographical spread of the zone and the ratio
and al so the adninistrative needs of the departnment. The local cadre is the
unit under para 5(1) of the Presidential Order for recruitment, appointnent,
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seniority, pronotion and transfer. Therefore, the zone is the unit for the
organi sed cadre of the zone. Para 9 speaks of the carry forward of a post and
not a vacancy. According to para 5(1) the essential cadre of the departnent
will be unit for the purpose of recruitnment, appointment, seniority,

promotion, transfer etc. Even a transfer to an equivalent post is required to
be restricted within the zone. Para 5(2) enables to the State Governnent to
make provisions for transfer of a person fromand to a post in a category and
a post in the sane category outside the zonal cadre. It is to be noted that the
essential cadre of each departnent is the unit not only for direct recruitnent
but also for recruitnment by transfer, seniority and pronotion in the

depart ment . An additional feeder category of mnisterial enployees

organi sed in six separate cadres of another departnment will violate the

requi renents of para 3(3) and 5(1), as the seniority in the departnmental cadre
should be the criteria for the purposes of pronotion and appointnent to

hi gher posts in the departnment. Accordingly, the Rules were held to be
violative of Article 371-D.

5. VWhen the matter was placed for hearing after grant of |eave reliance
was pl aced by 1 earned counsel for the appellants on the decisions in V.
Sadanandam (supra) and B. Satyanarayana Rao (supra) to contend that this
Court has uphel'd simlar provisions which have been struck down by the

Tri bunal as void. However, the Bench hearing the appeal s expressed doubt
about the correctness of the view expressed in these cases and as noted
above the appeals were directed to be placed before a 3 Judges Bench

6. M. P.N. Mshra, |earned senior counsel appearing for the appellants
submitted that the two decisions referred to above were squarely appllcable

to the facts of this case. In any event the Rules have been made in

consonance with the Presidential Oder and there is no inconsistency. Para
5(2) of the Presidential Order authorises the State Government to pass
necessary orders in the circunstances indicatedin the said paragraph
According to him public interest is paranmount in the case and taking into
account the background facts it was felt by the Governnent that in order to
provide for equitable opportunities and facilities for the people belonging to
different parts of the State in the matter of public enploynent, inpugned

Rul es were formulated. If the interpretation by the Tribunal is accepted it
woul d mean the denial of opportunities and woul d be against the very spirit

of the Presidential Order. It was al so submitted that the expression 'transfer’
used in para 5(2) has to be given a wi der neani ng, and pronotiona

prospects are clearly inter-linked and cannot be divested froma transfer. |If
necessary, according to him a purposive interpretation has to be made.

Per contra, |earned counsel appearing for the respondents who were
the petitioners before the Tribunal submitted that the very object of the
Presidential Order is to provide better enploynment facilities to persons of
negl ected areas and the scope for a departure is rather linmted and if the State
wanted to make a departure it is authorized to doso within the four corners
of the prescriptions in the Presidential Order. | Transfer according to him is
perm ssible in respect of simlar posts, and by no stretch of imagination this
is permissible to include a pronotional prospect or avenue.

7. Learned counsel for the State of Andhra Pradesh subnitted that

though it is contended by appellant about States’ stand before the Tribuna
bei ng correctness of the inpugned Rules, yet on a closer reading of the
provisions it has been noticed that the Tribunal’s Judgment does not suffer
fromany infirmty and, therefore, appeals were not filed by the State. It is
al so pointed out that supernunerary posts have been created to effectuate

the Tribunal’s judgnent.

In order to appreciate the rival subm ssions, it would be necessary to
note a few statutory provisions which have reliance so far as the dispute is
concerned. Article 371-D so far as relevant reads as foll ows: -

"371D. (1) The President may by order nmade with respect
to the State of Andhra Pradesh provide, having regard to
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the requirenents of the State as a whole, for equitable
opportunities and facilities for the people belonging to
different parts of the State, in the matter of public
enpl oyment and in the matter of education, and different
provi sions may be nade for various parts of the State.

(2) An order made under clause (1) may, in particular

(a) require the State Governnment to organi ze any cl ass
or classes of posts in a civil service of, or any class or
classes of civil posts under, the State into different |oca
cadres for different parts of the State and allot in
accordance with such principles and procedure as may be
specified in the order the persons hol ding such posts to
the | ocal cadres so organized,;

(b) specify any part or parts of the State which shall be
regarded as the local area -

(i) flor-direct recruitnent to posts in any |ocal cadre
(whet her organised in pursuance of an order under

this Article or constituted otherw se) under the

State CGovernnent;

(ii) for direct recruitnment to posts in.any cadre under
any local authority within the State; and

(iii) for the purposes of admi ssionto any University
within the State or to any ot her educati ona

institution which is subject to the control of the
State CGovernnment,;

specify the extent to which, the manner in which
and the conditions subject to which, preference or
reservation shall be given or made

(i) inthe mtter of direct recruitnent to posts in any
such cadre referred to in sub-clause (b) as may be
specified in this behalf in the order

(ii) in the matter of admi ssion to any such University
or other educational institution referred to in sub-
clause (b) as may be specified in this behalf in the
order, to or in favour of candi dates who have

resi ded or studied for any period specified.in the

order in the local area in respect of such cadre,

Uni versity or other educational institution, as the

case may be.

(3) The President nay, by order, provide for the
constitution of an Administrative Tribunal for the State
of Andhra Pradesh to exercise such jurisdiction, powers
and authority [including any jurisdiction, power and
authority which i medi ately before the comrencenent

of the Constitution (Thirty-second Anendnent) Act,

1973, was exercisable by any court (other than the
Supreme Court) or by any tribunal or other authority] as
may be specified in the order with respect to the
following maters, nanely: -

(a) appoi ntnent, allotment or pronotion to such class
or classes of posts in any civil service of the State,

or to such class or classes of civil posts under the
State, or to such class or classes of posts under the
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control of any local authority within the State, as
may be specified in the order;

(b) seniority of person appointed, allotted or pronoted
to such; class or classes of posts in any civi

service of the State, or to such class or classes of

civil posts under the State, or to such class or

cl asses of posts under the control of any |oca

authority within the State, as may be specified in

the order;

such ot her conditions of service of persons
appointed, allotted or pronoted to such class or
cl asses of posts in any civil service of the State or
to such class or classes of civil posts under the
State or to such class or classes of posts under the
control of any local authority within the State, as
may be specified inthe order.

(4)
(5)
(6)
(7)
(8)

(9) Not wi t hst andi ng any judgnent, decree or order of
any court, tribunal or other authority

(a) no appoi ntnent, posting, pronotion or transfer of
any person

(i) made before the 1st day of Novenber, 1956, to any
post under the Governnent of, or any |loca

authority within, the State of Hyderabad as it

exi sted before that date; or

(ii) made before the commencenent of the
Constitution (Thirty-second Amendnent)  Act,

1973, to any post under the Governnent of, or any

| ocal or other authority within the State of Andhra
Pradesh; and

(b) no action taken or thing done by or before any
person referred to in sub-clause (a), shall be deemed to be
illegal or void or ever to have becone illegal or void

nerely on the ground that the appointnment, posting,
pronmotion or transfer or such person was not nade in
accordance with any law, then in force, providing for any
recqui renent as to residence within the State of
Hyderabad or, as the case may be, within any part of the
State of Andhra Pradesh, in respect of such appointnent,
posting, pronotion or transfer.

(10) The provisions of this Article and of any order
made by the President thereunder shall have effect
notw t hst andi ng anything in any other provision of this
Constitution or in any other law for the tine being in
force."

"l mpugned Rules: (so far as relevant read as foll ows).
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ORDER

The following notification shall be published in the
Andhra Pradesh Gazette: -

NOTI FI CATI ON

In exercise of the powers conferred by the proviso
to Article 309 of the Constitution of India, the Governor
of Andhra Pradesh hereby nakes the follow ng Specia
Rul es for the posts of Assistant |abour Oficers in the
Andhra Pradesh Labour Subordinate Services:

The rul es hereby nmade shall be deermed to have
cone into force with effect fromthe 2nd Septenber,
1985;

RULES
1 CONSTI TUTION: this category shall consist of

Aésistant Labour Oficers including Labour Inspectors of
factories in the Andhra Pradesh Labour Subordinate

Servi ce.

2. APPQO NTMENT: | Appoi ntnent to the category
shal | be nade :

(1) by direct recruitnent;

(ii) by recruitnent by transfer fromthe

categories of senior assistants and senior
st enogr aphers of the Labour Departnment and
Factories and Boilers Departnent in the
Andhra Pradesh M nisterial Services
restricted to those working in the zones in
whi ch the vacancies ari se;

(iii) by recruitnent by transfer from anong the
personnel working in the Labour Wl fare
Centres of the Labour Departnent under the
Andhra Pradesh General Subordinate

Service, restricted to those working in the
zones in which the vacancies ari se.

Provided that all appointrments by transfer to the
category shall be made on grounds of seniority cum
ef ficiency.

Provi ded further that anobng the senior assistants,
seni or stenographers and the personnel working in the
Labour Welfare Centres, in the Labour Departnent, the
appoi ntnent to the post of Assistant Labour O ficers
shall be nmade in the ratio of 8:1:1 respectively in the
followi ng rotation: -

Seni or Assi st ant

Seni or Assi st ant

Seni or Assi st ant

Labour Welfare Centre Staff
Seni or Assi st ant

Seni or Assi st ant

Seni or Assi st ant

Seni or St enogr apher

Seni or Assi st ant

0. Seni or Assi stant;

BHOONOOTRWNE
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Provided also that in a unit of 10 vacanci es ot her

than | eave vacancies, the 1st, 4th, 7th and 10t h vacanci es
shall be filled in by direct recruitnment and the remaini ng
si x vacancies shall be filled in the appoi ntment by
transfer.

Provi ded al so that anpbng the Senior Assistants and
seni or Stenographers of the Directorate and the senior
assi stants and seni or stenographers of the subordinate
of fices, the appointnent shall be in the ratio of 2:3
respectively in the follow ng rotations:

1st vacancy - Subordi nate Ofice
2nd vacancy - Directorate Ofice
3rd vacancy - Subordinate Ofice
4t h vacancy - Directorate Ofice
5t h vacancy - Subordi nate O fice

Provi ded also that if an eligible candi date

bel onging to Directorate O fice or Subordinate Ofice

i ncl udi ng Labour Wl fare Centre Staff, is not avail able

for appointnment in the turn allotted for themin the order

of rotation, the turn allotted for themin the order of
rotation, the turn shall |apse and the vacancy shall be
filled in by candidate of next turn in the order of rotation.

3. APPQO NTI NG AUTHORI TY: the Deputy

Conmi ssi oner of Labour in the respective zones

concerned shall be the appointing authority for the posts
of Assistant Labour Oficers.

4. UNI T OF APPO NTMENT: For-t he purposes of
recruitnment, appointnment, discharge for want of
vacancy, seniority, pronotion, transfer and
appoi ntnent as full nenber, there shall be seven
separate units as detail ed bel ow.

ZONE | : Conprising the districts of
Sri kakul am Vi zi anagaram and Vi sakhapat nam

ZONE - 11 : Conprising the districts of East
Codavari, West Godavari and Krishna.

ZONE 111 : Conprising the districts of
GQuntur, Prakasam and Nel | ore.

ZONE |V : Conprising the districts of
Kur nool , Cuddapah, Anantapur and Chittor.

ZONE V : Conprising the districts of
Adi | abad, Karimagar, Warangal and Khammam

ZONE VI : Conprising the districts of
Ragar eddy, Nal gonda, Mahaboobnagar, Medak
and N zamabad.

ZONE VI : Twin cities of Hyderabad and
Secundr abad. "

PRESI DENTI AL ORDER : (so far as relevant) reads as
foll ows:
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"The following Order of President of India,
G S. R 524 (E), dated the 18th Cctober, 1975 is
republ i shed : -

THE ANDHRA PRADESH PUBLI C EMPLOYMENT
( ORGANI SATI ON OF LOCAL CADRES AND
REGULATI ON OF DI RECT RECRUI TMENT)
ORDER, 1975.

ORDER

G S.R 524(e): --In exercise of the powers
conferred by cl auses (1) and (2) of articles 371-D of the
Constitution, the President hereby makes, with respect to
the State of Andhra Pradesh, the follow ng O der,
namel y: -

1. Short title, extent and comrencenent (i) This
Order may be called the Andhra Pradesh Public

Enpl oynent (Organi sation of Local Cadres and

Regul ation of Direct Recruitnent) Order, 1975.

(2) It extends to the whole of the State of
Andhra Pradesh.

(3) It shall-cone-into force at once.
2. Interpretation (1) In this Order, unless the
context otherw se requires
(a).
(b)
"local area’, inrelation to any |ocal cadre, neans

the |l ocal area specified in paragraph 6 for direct
recruitnment to posts in such |ocal cadre, and

i ncludes, in respect of posts belonging to the
category of Civil Assistant Surgeons, the |ocal
areas specified in sub-paragraph (5), of paragraph 8
of this O der;

(d) ’"local authority; does not include any | ocal
authority which is not subject to the control of the
State Covernnent;

(e) 'local cadre’ neans any |ocal cadre of posts
under the State Government organised in

pur suance of paragraph 3, or constituted otherw se,
for any part of the State;

(f) 'local candidate’ in relation to any |ocal area,
nmeans a candi date who qualifies under paragraph 7
as a local candidate in relation to such |ocal area;

(9)..

(h) ' Schedul e’ neans a Schedul e appended to this
O der;
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G)..
(j)..

(k) State Government’ means the CGovernnent of
Andhra Pradesh.

().

(m’ Zone' nmeans a zone specified in the Second
Schedul e conprising the territories nentioned
t herei n;

(2) The General C auses Act, 1897 (10 of 1897)
applies for the interpretation of this Oder as it
applies for the interpretation of a Central Act.

(3) Organisation of |ocal cadre

(1) The State CGovernment shall, within a
peri od of twelve nmonths fromthe

commencemnent of this Order, organize

cl asses of posts in ‘the civil services of, and
cl asses of civil posts-under, the State into
different local cadres for different parts of
the State to the extent, and in the nanner
herei nafter provided.

(2) The posts belonging to the category of

| ower division clerk, and to each of the other
cat egori es equivalent to, or |ower thanthat
of a lower division clerk, in each departnent
in each district shall be organised intoa
separate cadre

Expl anation For the purposes of this
sub- par agr aph, sub-paragraph (1) of
par agraph 6, and sub-paragraph (1) of
par agraph 8, a category shall be deened to
be equivalent to or lower than that of |ower
division clerk if the mninum of the scal e of
pay of a post belonging to that category or
where the post carries a fixed pay, such
fixed pay, is equal to or |ower than the
m ni mum of the scal e of pay of a | ower
di vi sion clerk.

(3) The posts bel onging to each non-
gazetted category, other than those referred
to in sub-paragraph (2), in each departnment
in each zone shall be organised into a
separate cadre

(4) The posts bel onging to each specified
gazetted category in each departnment in each
zone shall be organised into a separate
cadre.

(5) Not wi t hst andi ng anyt hi ng cont ai ned
i n sub-paragraphs (3) and (4), the State
Covernment nmay, where it considers it
expedient so to do and with approval of the
Central Covernnent, organize the posts

bel ongi ng to any of the categories referred
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to therein, in any departnent, or any
establishment thereof, in tw or nore
continuous zones into a single cadre.

(6)..

(7) In organizing a separate cadre in
respect of any category of posts in any
departrent for any part of the State, nothing
in this Oder shall be deened to prevent the
State CGovernnent from organi zi ng or
continuing nore than one cadre in respect of
such category in such departnent for such
part of the State.

(8) Were the Central Governnent is
satisfied that it i's not practicable or

expedi ent 'to organi ze | ocal cadres under this
par agr aph i n respect of any non-gazetted
category of ‘posts in any departnment, it may,
by notification, make a decl aration to that
effect and on such decl aration the provisions
of this paragraph shall not apply to such

cat egory of posts.

4.
5. Local cadres and transfer of persons:
(1) Each part of the State, for which a loca

cadre has been organised in respect of any
category of posts, shall be a separate unit for
pur poses of recruitnment, appointnent, discharge,
seniority, pronotion and transfer, and such ot her
matters as may be specified by the State
Covernment, in respect of that category of post.

(2) Nothing in this Oder shall prevent the State
Gover nment from maki ng provisions for

(a) the transfer of a person fromany |oca
cadre to any Ofice or Establishnment to

which this Order does not apply, or vice-

ver sa,;

(b) the transfer of a person froma | ocal
cadre conprising posts in any Ofice or
Establ i shment exercising territoria
jurisdiction over a part of the State to any
ot her |l ocal cadre conprising posts in such
part, or vice-versa; and

the transfer of a person fromone |oca
cadre to another |ocal cadre where no
qualified or suitable person is available in
the latter cadre or where such transfer is
ot herwi se consi dered necessary in the public
interest."

6. Local areas:

(1) Each district shall be regarded as a | ocal area

(i) for direct recruitnment to posts in any




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of 15

| ocal cadre under the State Governnent
conprising all or any of the posts in any
departnment in that district belonging to the
category of a lower division clerk or to any
ot her category equivalent to or |ower than
that of a lower division clerk;

(ii) for direct recruitnment to posts in any
cadre under any local authority w thin that
district, carrying a scale of pay, the

m ni mum of whi ch does not exceed the

m ni mum of the scal e of pay of a | ower
division clerk or a fixed pay not exceedi ng

t hat amount.

(2) Each Zone shall be regarded as a | ocal area;

(1) for direct recruitnment to posts in any
| ocal cadre under the State Government
conprising all or any of the posts in any
departnment in that zone belongi ng to any

non- gazetted category other than those
referred to in such paragraph (1);

(ii) for direct recruitnment to posts in.any
| ocal cadre conprising all or any of the posts
in any department in that zone bel onging to
the categories of Tahsildars and Junior

Engi neers;

(iii) for direct recruitnment to posts in any
cadre under any local authority wthin that
zone, carrying a scale of pay, the nininmm

of whi ch exceeds the mininum of the scale

of pay of a lower division clerk but does not
exceed Rs. 480/- per nensem or a fixed pay

whi ch exceeds the m ni mum of the scal e of

pay of a |ower division clerk but does not
exceed Rs. 480/- per nensem

8. The obj ect of enacting Article 371-D appears to be two-fold:-

(1) To pronote equal devel opnent of the backward areas of the

State of Andhra Pradesh, so far as to secure bal anced

devel opnent of the State as a whole.

(2) To provide equitable opportunities to different areas of the State
in the matter of education, enploynent and career prospects in

public service

Thi s was observed to be so in Chief Justice of Andhra Pradesh vs.
L.V.A Dikshitulu (AIR 1979 SC 193).

9. It is to be noted that para 5(1) of the Presidential Oder is in terns of
para 3(3) thereof. Para 3(3) postulates that each departnent in each zone

shal |l be organised into a separate cadre. Para 5(1) speaks of separate unit for
purposes of recruitnment, appointnment, discharge, seniority, pronotion and
transfer and such other matters as may be specified by the State Governnent

in respect of the category of posts and each part of the State for which | oca
cadre has been organised in respect of any category of posts is required to
have a separate unit for the aforesaid purposes. Para 5(2) is in the nature of
an enabling provision which authorizes the State Government to make

provisions for transfer in certain specified circunstances. The present

dispute relates to para 5(2) . It speaks of a "transfer". Attenpt of the
appellants is to give enlarged nmeaning to the expression to include
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pronoti onal aspects. |t has been contended in that context that though para
5(1) treats pronotion and transfer separately, yet that distinction would not
be applicable to cases covered by para 5(2). The contention is clearly

unt enabl e.

10. Transfer in relation to service reduced to sinple terns neans a change
of place of enploynment within an organi zation, as stated in New Oxford

English Dictionary , 1993 Edition, Vol.2, p.3367. It is an incidence of public
service and generally does not require the consent of the enployee. In nost
service rules, there are express provisions relating to transfer. For exanple,
Fundanental Rul e 15 provi des:

"F.R 15(a) The President may transfer a CGovernnent

servant from one post to another; provided that except

(1) on account of inefficiency or m sbhehaviour, or
(2) on his witten request,

a Governnment servant shall not be transferred

substantively to, or, except in a case covered by Rule 49,
appointed to officiate in a post carrying | ess pay than the
pay of the permanent post on which he holds a lien, or
woul d hold a lien had his |lien not been suspended under
Rul e 14.

(b) Nothing contained in clause (a) of this Rule or in
clause (13) of Rule 9 shall operate to prevent the re-
transfer of a Government servant to the post -on which he
woul d hold a lien, ‘\had it not been suspended in
accordance with the provisions of clause (a) of Rule 14."

Service rules sonetines define transfer. For exanple, supplenentary
Rul e 2(18) of the Fundanental Rul es governi ng Central Governnent
servants defines transfer in the fol lowi ng terns:
"Rule 2(18): Transfer neans the nmovement of a
Covernment servant from one headquarter station in
whi ch he is enployed to another such station, either

(a) to take up the duties of ‘a new post, or
(b) i n consequence of change of his headquarter."

Though, definitions may differ and in many cases transfer is conceived in
wider terns as a novenent to any other place or branch of the organization,
transfer essentially is to a simlar post in the same cadre as observed by this
Court in B. Varadha Rao vs. State of Karnataka (AR 1987 SC 287). It is

now wel |l settled that a government servant is liable to be transferred to a
simlar post in the sane cadre which is a normal feature and incidence of
government service and no government servant can claimto remain in a
particul ar place or in a particul ar post unless, of course, his appointnent
itself is to a specified non-transferable post. No transfer is nade to a post
hi gher than what a CGovernnment servant is holding. In other words, it is
generally a lateral and not vertical noverment within the enployers

or gani zati on.

11. Strong reliance has been placed in para 15 of Sadanandam s case
(supra) for contending that transfer also includes pronotion. The para reads
as follows:

"In the first place, we must point out that the Tribuna

has failed to construe para 5(2) of the Presidential Order
inits proper perspective and give full effect to the powers
conferred thereunder on the State Governnment to meke

provi sions contrary to the schene of |ocal cadres

prescri bed under para 5(1). The words of sub-para (2) of
para 5 viz. "nothing in this order shall prevent the State
CGovernment from maki ng provision for" sets out the
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overriding powers given to the State Governnent under

the sub-para. Such overriding powers have been given to
the State Governnent in express ternms in recognition of
the principle that public interest and administrative

exi genci es have precedence over the pronotiona

interests of the menbers belonging to | ocal cadres and
zones. Since para 5(2) also forns a part of the
Presidential Order, it forns part of the scheme envi saged
for creating local cadres and zones. The Tribunal was,
therefore, in error in taking the viewthat if the State
CGovernment was to exercise its powers under para 5(2)

and nmake provision for promotion of U D. Assistants in

the Directorate and Assistant Section Oficers in the
Secretariat to be transferred to posts in zones | to IV, it
will be the very negation of the creation of cadres and
zones under para 5(1) and it will be destructive of the
schene underlying the Presidential Oder. In fact the

Tri bunal has realized the operative force of para 5(2) to
sone extent but it has failed to give full effect to its
realization of the scope of Section 5(2). In para 12 of its
judgrment in R-P.No. 1595 of 1983 the Tribunal has

stated that since the amended rule refers to para 5(2) of
the Presidential Oder "it will no | onger be open to the
petitioners to attack the anendnent as was done in

respect of the earlier amendnent in the previous RP."

The Tribunal has thus noticed that the amended rul e has
been brought about by the government in exercise of its
powers under para 5(2) but it has failed to draw the

| ogi cal inference following therefrom"

It is to be noted that in the second case relied upon by the |earned
counsel for the appellants reference was nade to Sadanandam case (supra)
and there was no independent anal ysis of the |egal provisions.

12. We find that para 5(2) of the Presidential Oder speaks of transfer and
not of pronotion. It would be hazardous to accept the contention of the
appel l ants that pronotion is included in the expression "transfer’ and no

assi stance can be availed fromthe distinction made in/ para 5(1) of the O der.
No provisions or word in a statute has to be read in‘isolation. In fact, the
statute has to be read as a whole. A statute-is an edict of the legislature. It
cannot be said that w thout any purpose the distinction was made in para

5(1) between transfer and pronotion and such distinction was not intended

to be operative in para 5(2). The intention of the legislature is primarily to
be gathered fromthe | anguage used, which neans that attention should be

paid as to what has been said as also to what has not been said. ~ See Mhd.

Ali Khan vs. Commi ssioner of Walth Tax, New Del hi (AR 1997 SC 1165)

and Institute of Chartered Accountants of India vs. Ms. Price Water House

(AR 1998 SC 74). As a consequence a construction which requires for its
support addition or substitution of words or which resorts for rejection of
wor ds as neani ngl ess has to be avoided. As stated by the Privy Council /in

Robert Wgram Crawford vs. Richard Spooner (1846 (6) Mwore PC 1) "W

cannot aid the Legislature' s defective phrasing of an Act, we cannot add or
nmend and, by construction nmake deficiencies which are left there". The

af oresai d decision was referred to by this Court in State of CGujarat and Os.
vs. Dilipbhai Nathjibhai Patel & Anr. (JT 1998 (2) SC 253). It-is contrary to
all rules of construction to read words into an Act unless it is absolutely
necessary to do so. (See Stock vs. Frank Jones (Tiptan) Ltd. (1978 [1]

All.ER 948 (HL). Similarly, it is wong and dangerous to proceed by
substituting some other words for words of the statute. (See Pinner Vs.
Everett (1969 [3] All.ER 257). 1In other words, there should be no attenpt to
substitute or paraphrase of general application. Attention should be confined
to what is necessary for deciding a particular case. Miuch trouble is nade by
substituting other phrases assuned to be equival ent, which then are reasoned
fromas if they were in the Act. In Union of India vs. Deoki Nandan

Aggarwal (AR 1992 SC 96), it was observed that the Court cannot refrain
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the legislature for the very good reason that it has no power to legislate. It is
i ncumbent on the Court to avoid the construction if reasonably pernmissible

on the | anguage whi ch woul d render a part of the statute devoid of any

meani ng or application. In the interpretation of statutes, the Courts al ways
presune that the Legislature inserted every part thereof for a purpose and the
legislative intention is that every part of the statute should have an effect.

We, therefore, find no reasons to accept this stand of the appellant that

the expression "transfer" takes within its scope a pronotion.

13. W may note here that |earned counsel for the State of Andhra

Pradesh submitted wth reference to the counter affidavit filed in this Court
that the inmpugned Rules were not intended to carve out a class of enployees
in terns of para 5(2)for "public interest”. That being the position, we need
not go into the question whether a consideration on a case to case basis is
called for in terms of para 5(2).

13. 14. I n-Sadanandam s case (supra), while considering the legality of
amended provi sions of the Rules framed by the State Governnment and in
sustaining the sane, this Court was of the opinion that as the aforesaid rul es
had been framed under Section (3) of the Andhra Pradesh Ordi nance 5 of

1983 read wi th-paragraph 5(2)(a) of the Presidential Oder, the conclusion of
the Tribunal in striking down the rule is erroneous. The Court was of the

opi nion that node of recruitnment and category from which the recruitnent

to a service should be made are policy matters exclusively within the

purvi ew and donmmai n/of the executive and it would not be appropriate for
judicial bodies to sit in judgnment over the w sdom of the executive in
choosi ng the node of recruitnent or the categories fromwhich the

recruitnment shoul d be made. In our considered opinion, both the aforesaid
reasons do not constitute a true-interpretation of the provisions of the
Presidential Order. At the outset, it may be noticed that Article 371-D (10)
of the Constitution unequivocally indicates that the said Article and any
order made by the President thereunder shall have effect notw thstandi ng
anything in any other provision of the Constitution . or in any other |aw for
the tinme being in force. Necessarily, therefore, if it is construed and held that
the Presidential Oder prohibits consideration of the enployees fromthe
feeder category fromother units then such a rule nade by the Governor

under the proviso to Article 309 of the Constitution will have to be struck
down. Then again in exercise of powers under paragraph 5(2) of the
Presidential Oder if the State Government makes any provision, which is
outsi de the purview of the authority of the Governnent under para 5(2) of

the Order itself, then said provision also has to be struck down. Having
construed the rules framed by the CGovernor under proviso to Article 309 of

the Constitution fromthe aforesaid stand point, the conclusion is irresistible
that the said rule to the extent indicated by the Tribunal is constitutionally
invalid and its conclusion is unassailable. In the case in hand, the inpugned
provi sions do not appear to have been framed in exercise of powers under

par agraph 5(2) of the Presidential Order and as such the sanme being a rule
made under proviso to Article 309 of the Constitution, the Presidential Order
woul d prevail, as provided under Article 371-D (10) of the Constitution

Even if it is construed to be an order nade under Paragraph 5(2) of the
Presidential Order, then also the sane would be invalid being beyond the

perm ssible limts provided under said paragraph. In this view of the matter,
the Tribunal rightly held the provision to the extent it provides for

consi deration of enpl oyees of the Factories and Boilers units to be invalid,
for the purpose of pronption to the higher post in the Labour unit and as

such we see no justification for our interference with the said concl usion of
the Tribunal and the earlier judgnent of this Court in Sadanandanis case
(supra) must be held to have not been correctly decided. As a consequence,

so woul d be the case with Satyanarayana Rao’s case (supra).

15. Not wi t hst andi ng our aforesaid conclusion, it would be in the interest
of the Adm nistration to have a channel of pronpotion for every service, so

as to avoid stagnation at a particular |level, subject however to the condition
that the incunbents of a service are otherwi se qualified to shoul der the
responsi bilities of the higher pronotional post. The appropriate authority of
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the Government, therefore, should bear this in nmind and consider the
feasibility and desirability of continuing the supernunerary posts already
created in the Boilers and Factories Departnent on a pernanent basis, so
that the enployees fromthe | ower echelon in the said Departnent have a
promoti onal channel or, to make suitable pronotional avenue at |east upto
some |level, so that there would not be any di scontentnent ampngst the

enpl oyees in the concerned Departnent.

The appeals are without any nmerit and are accordingly di smissed.
oJ.
(G B. PATTANAI K)
BN
(RUMA PAL)
J

(ARl JI T PASAYAT)
Novenber 7, 2001




