http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 12
PETI TI ONER
AZAM JHA BAHADUR (DEAD) BY H S LEGAL REPRESENTATI VES
Vs.
RESPONDENT:

EXPENDI TURE TAX OFFI CER, HYDERABAD

DATE OF JUDGVENT30/08/1971

BENCH
GROVER, A. N
BENCH
GROVER, A N
HEGDE, K. S.
Cl TATI ON
1972 AR 2319 1972 SCR (1) 470

1971 SCC (3) 621
Cl TATOR | NFO :

D 1990 SC1637 (49)
RF 1992 SC1782 - (9)
ACT:

Expendi ture Tax Act, 1957--S. 2(g) (i) as anended by Finance
Act, 1957-"Dependent" nmeaning of S. 16, validity of notice
under Legi sl ative conpetence-Act covered by entry 97 List I.
Constitution of India, 1950-Article 14-Taxing st at ut e-
i nci dence of tax different- on different cl asses of
assessees- Does not anount to | egi-sl ation wi t hout
classification.

HEADNOTE:

Section 2(g) of the Expenditure Tax Act, 1957, before its
amendnment by the Finance Act, 1959, defined 'dependent’ to
nean "where the assessee is an individual, his or her spouse
or child wholly or mainly dependent on the assessee for
support and mai ntenance". After the amendnent ’-dependent’
meant "where the assessee is an individual, his or  her
spouse or mnor child, and includes any person wholly or
mai nl y dependent on the assessee for support and
mai nt enance"”.

The appellant was assessed as an individual to expenditure
tax for the assessnent years 1959-60, 1960-61 and 1961-62.
After the conpletion of the assessnent, the Expenditure Tax
Oficer issued notice under section 16 of the Act calling
upon the appellant to file supplenentary returns for the
three years on the ground that he had reason to believe that
the appellant’s expenditure had escaped assessnent ‘or had
been wunder assessed. The assessnents were sought ‘to be
reopened for including the expenditure incurred by the wfe
of the appellant. The appellant, thereupon, filed a wit
petition in the H gh Court challenging the reopening of the
assessments on various grounds. The petition was dism ssed.
In appeal to this Court it was contended : (1) the
appel lant’s wife, who admttedly had her own properties and
assets and had substantial incone therefromcould not be
regarded as 'dependent’ within the neaning of section 2(g)
(i) and, therefore, her expenditure could not be included
under section 4(ii) for conputing the expenditure of the
assessee; (2) that there was no reasonabl e basis for naking
a distinction between an assessee, who was an i ndividual and
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an assessee which was a Hi ndu undivided famly; (3) that the
action of the Expenditure Tax Oficer in reopening the
assessnents under s. 16(a) was wholly arbitrary and ill egal
that there had been no onmission or failure on the part of
the assessee to mnmmke a return of his expenditure or to
disclose fully and truly all material facts; and the Act was
void for want of |egislative conpetence.

Di sm ssing the appeal

HELD : (1) The Act divided the assessees into well known
cl asses, nanely, an assessee who was an individual and an
assessee which was a H ndu Undivided Family. The two cases
were dealt wth separately ins. 2(g) and in s. 4(ii).
Wiere the assessee was an i ndividual on& bad to | ook for his
"dependent"” in cl. g(i) and where the assessee was a Hindu
Undivided Fanily the "dependent” had to be. found in cl
(g)(ii) of section 2. After the anmendnment cl. g(i) of s. (2)
under went a conplete

471

change. Before the inclusive part of the definition the
neani ng. ‘of -~ the ~word "dependent" had been clearly and
conpl etely specified. The | egi sl ature stopped short of

maki ng the spouse or the minor child "dependent on the
assessee for support and mai ntenance" and enployed those
words only for the new category of persons who cane to be
i ncl uded, nanely, any one who was neither the spouse nor the
mnor child of the assessee but was otherwise wholly or
mai nly dependent on himfor support and nai ntenance. In the
absence of any anbiguity in the language employed in the
first part of s. 2(g) (i) the plain meaning had to be taken.
The whol e construction of that clause left no roomfor doubt
that in the first part, no question of dependence in fact
arose and the spouse or the mnor child sinpliciter had to
be treated as a "dependent"., [477 A-H 480 B-(]

Conmi ssi oner of Expenditure Tax, Madras v. T. S. Krishna, 78
1. T. R 541 and Raj kumar  Singhji~ v. Commi ssioner of
Expendi ture Tax, MP., 78 |I.T.R 405, disapproved.

M N. Patwardhan v. Conm ssioner of Expenditure, Tax,
Poona, 78 |.T.R 338, referred to.

No doubl e taxati on would be involved if the nmeaning of the
word "dependent" as given in the first part of s. 2(g) (i)
was to be applied without qualifying the same wth what
foll owed. The charging section 3, only subjected to tax the
expenditure incurred by an individual or a H ndu Undivided
Fam ly., Once the expenditure incurred by both the assessee
as an individual and the spouse had been included in his or
her assessnment of expenditure tax, it could not be again
subjected to tax in the assessnent of the other spouse.
There was nothing in the Act which did away wth the
principle that in the absence of express provision the / sane
itemw ||l not be taxed over again. [478 E]

(2) The High Court was right in coming to the conclusion
that in tax legislation where the incidence of the tax fel
differently wupon different classes of assessees, as in the
pr esent case, it could not be said that there was
| egi slation without any classification or that there was  no
rational relation to the object. Because sone classes are
taxed higher than the others, or sone are given concessions
while others are not, it cannot be held that there had been
discrimnation within the nmeaning of art. 14. [479 B-D

(3) Though the inpression created by the notices which were
issued and the correspondence which foll owed between the
assessee and the Expenditure Tax O ficer was that the notice
had been issued under s. 16 (a) of the Act, in the wit
petitions and in the returns which were filed both sides
were quite clear that the matter was not confined to only
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cl ause (a) of section 16(1) and clause (b) figured
prom nently.. The pleadings in the wit petitions covered
both clauses of s. 16 and, in any case, the Expenditure Tax
Oficer had nmade a positive avernent that the information
with regard to expenditure incurred by assessee’s wfe
became available to himonly on 5th May, 1962. Thus the
notices were issued on that date were within the period of 4
years which was the Iimt prescribed with regard to Acts
under clause (b) the limt being nore in respect of clause
(a). It was no where controverted in the High Court that
the requisite information came into possession of the
Expendi ture Tax O ficer only on 5th May, 1962. [482 E]
(4)Entry 97 in List | which is the residuary entry covered
the tax of the kind inposed by the Act.

JUDGVENT:

ClVIL APPELLATE JURI'SDICTION : ~Civil Appeals Nos. 1794 to
1796 of  1967.

472

Appeal s fromthe judgnent and order dated April 14, 1967 of
the Andhra Pradesh Hi gh Court in Wit Appeals Nos. 67 to 69
of 1964.

and ClVIL APPEALS Nos. 2389 to 2391 of 1968.

Appeal s fromthe judgnent and order dated August 17, 1967 of
the Madhya Pradesh High Court in Msc. Civil Case No. 32 of

1966.
Y. V. Anj aneyul u, = A.  Subha Rao, B. Datta, J. B.
Dadachanji, O C. Mathur and ~Ravinder Narain, for the

appel lants (inC As. No. 1794 to 1796 of 1967.

Jagadi sh  Swarup, Solicitor-General, A N Kirpal, R
N. Sachthey and B. D. Sharma, for the responded (in C. As.
Nos. 1794 1796 of 1967) and the appellant (in C As.| Nos.
2389 t 02391 of 1968).

M C. Chagla, A K Chilah and S. K. Ganbhir, for the
respondent (in C As. Nos. 2389 to(2391 of 1968).
The Judgrment of the Court was delivered by
Grover, J. The points involved in all these -appeals by
certificate are conmmon and relate primarily to the true
scope and interpretation of <certain provisions of the
Expendi ture Tax Act, 1957. as amended by the Finance “Act,
1959, hereinafter called the 'Act’.
The facts in C As. 1794-1796/67 may be stated. Prince Azam
Jha Bahadur the el dest son of the N zam of- Hyderabad filed
returns for the purpose of assessnent of Expenditure Tax for

the assessnment years 1959, 1960-61land 1961- 62. The
assessments were conpl eted asfollows : -
1959-60............. ... conpl eted on 27-3-1961
1960-61............ . 22-12-1961.

1961-62. . ... i 25-1-1962.

On May 5, 1962 the Expenditure Tax Oficer issued notices
under S. 16 of the Act calling upon the assessee to file
suppl enentary returns for the three years in question on-the
ground that he had reason to believe that assessee’s
expenditure had escaped assessnent or had been under-
assessed. The supplenentary returns were filed on March 16,
1962 declaring the sane expenditure as shown in the origina
returns. It appears that the assessee or the assessee’s
representative was informed by the Expenditure Tax O ficer
that the assessnents had been reopened for including the
expenditure incurred by the wife of the assessee. A letter
al so appears to have been witten by the said officer to the
473

assessee on July 20, 1962 but that letter has not been
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included in the printed record. The assessee filed three
Wit petitions in the Hgh Court of Andhra Pr adesh
chall enging the reopening of the assessnments on various
grounds. The wit petitions were disnmissed by a |earned
single judge of the H gh Court on Novenmber 1, 1963. Appeals
were filed by the assessee under the Letters Patent which
were ultimately decided by a full bench of the H gh Court.
The judgnent of the |learned single judge was upheld by the
full bench although Krishna Rao J. while agreeing with the
other two |learned judges in dismssing the appeals wote a
separate judgment and expressed a somewhat different view on
some of the points.

In order to determ ne the questions that have been raised it
is necessary to refer to the rel evant provisions of the Act
as they stood before the anmendnment nade by the Finance Act
1959 and after the anendnent.

" BEFORE ANMENDVENT AFTER ANMENDVENT

(2) (g) "dependent" Means: 2(g) "Dependent" neans
(i)where the assessee is an (i) where the assessee

i ndi vidual, his or her spouse or i.s an individual his or
child wholly or mainly dependent spouse or mnor child
on the assessee for support and and includes any person
mai nt ence,; whol Iy or mainlly

dependent on the
assessee for support and

mai nt ence;
(ii) where the assessee is a
H ndu undi vi ded fam ly. (i) where the assessee
is a H ndu undivided
fam Ly
(a) every coparcener other than (a) every coparcener
the katra and ot her than the katra

and
(b) any other nmenber of the famly (b)any ot her menber
who under any | aw or order or decree ~of famly who under
of a court is entitled to maintence any | aw or order or
fromthe joint famly property. decree of a court is
entitled to maintence
fromthe joint famly

property.
2(h) 2(h) ..o
3. CHANGE OF EXPENDI TURE TAX. 3. CHARGE ON EXPENDI -
TURE TAX.
(i) Subject to the other provisions (i) Subject to the
contained in this Act there shall be ot her provisions
charged for every financial year contained in this
Act
commenci ng on and fromthe first day there shall be charg-
of April 1958 a tax (here in after ed. for ~ every
financi a
reffered to as expenditure tax) at year commenci-ng on
the rate or rates specified in the and fromthe first
schedul e in respect of the expenditure day of April, 1958
incurred by an individual or Hi ndu un- a tax (hereinafter
divided famly in the previous year. referred to as expe-
nditure tax) at the
rate or rates speci-
fied in the scedul e
in respect of the
expendi ture incurred
by any individual or
H ndu undivided famly
in the previous year:
474

provi ded_that no expenditure tax
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shal | be payabl e by an assessee for any assessnent
year if his incone from al
sources during the relevant previous year as reduced by
the anmpbunt of taxes to which such income may be |iable under
any other law for the time being in force does not exceed
rupees thirty-six thousand.
Bef ore anendnent, After amendnent.
Provi ded that no expendi -
ture tax shall be payable
by an assessee for any
assessment Year if the
income fromall sources
derived by the assessee and
hi s dependents during the
previ ous year as reduced by
t he anobunt of taxes
whi ch such income may be
[irabl e under any |aw for
the tine being in force
does not exceed thirty
si x-thousand.
S.4.the foll ow ng amounts
shal | be included in computing
the expenditure the time being
of an assessee.

S. 4.(i)..S. 4. no change S.4.. no charge

(ii)Any expenditure incurred (ii) where the assessee is
by any dependent of the assessee an individual any
for the benefit of the assessee expendi ture i ncurred

or of his dependent out of gift, by any dependent of the
donation or settlenment on trust assessee where the
or out of any other sources nade assessee is a Hindu
or created by the assessee, undi vi ded fam |y, any
whet her directly or indirectly. expendi ture incurred

by any dependent from
or out of any income or
property transferred
directly to the dependent
by the assessee.
Explanation......................
S.6 (1) The taxable expenditure 6(1) The taxabl e expendi -

of an assessee for any year ture of an assessee for any

shal | be conputed after naking year shall be conputed

the follow ng deduction and after making foll ow ng

al | owances, nanely: - deducti ons-and al | owances,

namel y: -
(h) a basic allowance: - (h) a basic all owance: --
(i) Were the assessee is an (i) Where the assessee is
Rs. 30, 000/ - and an individual of Rs:

30, 000/ - for hinself

() and all his depen-
dant . "

The controversy has centered round the definition in 'S. 2
(g) of the word "dependent" for the purpose of S. 4(ii).
According to the assesses his wife who adnmittedly had her
own properties and assets and had substantial i nconme
therefrom could not be regarded as a dependent within S
2(g) and therefore her expenditure could not be included
under S. 4(ii) for conputing the expenditure of the assesses
for the purpose of assessing his liability to tax under the
Act . In other words even after the amendnent made in 1959
"dependent"” neans where the assessee was an individual his
or her spouse or child wholly or mainly dependent on

475

the assessee for support and mai ntenance. Now after the
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amendnment the |anguage underwent a conplete change and
sufficiently clear |anguage was enpl oyed according to which
"dependent" neant where the assessee was an individual his
or her spouse or minor child and included any person wholly
or mainly dependent on the assessee for support and
mai nt enance. But the Madras and the Madhya Pradesh High
Court have given deci sions which support the view advanced
on behalf of the assessee. It will be best to exanmine the
reasoning in these decisions because the argunments which
have been addressed to us are based mainly on the sane
grounds. In Commi ssioner of Expenditure Tax, Madras v. T.
S. Krishna(1) the Madras H gh Court referred to the decision
of the WMadhya Pradesh High Court in Rajkumar Singhji v.
Conmi ssioner of Expenditure Tax, MP.(2) which is the
subj ect matter of the other set of appeals i.e. C As. 2389-
2391/68. In the Madras case the view of the Madhya Pradesh
H gh Court was not accepted that the expression "any
expenditure incurred by any dependent fromor out of any
i ncome or ‘property transferred directly or indirectly to the
dependent. by the assessee”™ occurring in section 4(ii)
applied not —only when the assessee was a H ndu undivided
famly but al so when the assssee was an individual. But the
reasoning with regardto delimting the scope and effect of
s. 2(g)(i) in the Madhya Pradesh case was accepted. This is
what was observed by the Madras Hi gh Court at page 545 : -
"The word "dependent" is not a termof art in
taxation and should bear its naturl rmeaning,
whi ch ‘may not include one who i's independent
and who does not require and get t he
assi st ance of anot her for support and
mai nt enance. There is nothing in-the |anguage
of section 2(g) (i) which conpel's us to take a
different view As it originally stood, the
expression _meant in the case of
assessee
who is an individual’™ "his or her spouse or
child wholly or  mainly dependent  on the
assessee for support and maintenance". Even
after the amendment, t hat substantially
remains to be the position in the case of a
spouse or child except that the child should
be a m nor and that the expression "dependent™
has been expanded to include, apart from
spouse or mnor child, any person who
factually is a dependent on the individual for
support and mmi nt enance"
It was further observed that it was not possible to see why
a distinction had been nade between the spouse or the m nor
child
(1) 78 1.T.R 541.
(2) 78 1. T.R 405
476
of an individual on the one hand and the spouse or the m nor
child of a coparcener in a H ndu undivided famly on the
other hand. 1In the latter case the expenditure of a wife or
a mnor child who could be a nenber or coparcener could be
included in the taxable expenditure of the H ndu undivided
famly only if the wife or the minor child was entitled to
mai ntenance from the joint famly property under any |aw
order of a court. There was no reason why from the
st andpoi nt of checking evasion of tax that qualification was
to be ignored in the case of a spouse or mnor child of an
i ndi vi dual . It was also suggested that iif the Vi ew
conmended by the Revenue were to be accepted one will have
to inmpute to the legislature an unjustifiable discrimnation

an
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in the matter of. addition of expenditure between a spouse
or mnor child of an individual and spouse and mnor child
of a coparcener in a Hndu undivided famly. Such a
di scrimnation could not have been intended.

Anot her argunent which was enployed in the Madhya Pradesh
case and which appealed to the Hi gh Court was that as the
unit of assessment was the individual and not the individua
together with his or her spouse and the minor children the
result would be that the expenditure incurred by the husband
and the wife separately fromtheir independent sources woul d
be subject to double taxation once with the husband as an
assessee and the wife as the dependent and again with the
wi fe as the assessee and the husband as the dependent. This
result would followif s. 2(g) (i) is to be interpreted to
mean that where the assessee is an individual his or her
spouse or mnor child would be a dependent irrespective of
the fact whether ~ such spouse or mnor child was wholly
i ndependent of the assessee for support and nmai ntenance. As
such an absurd result could be contenplated by the Act it
nmust be held that it was only that spouse or minor child who
was wholly or mainly dependent on the assessee for support
and mai nt enance who would fall”- within the definition of the
term "dependent” given in section 2 (g) (i).

W are unable to concur in the view of the Madras and Madhya
Pradesh High Courts that the word "dependent in S. 2(g) (i)
should be given a neaning which, owing to the clear and
plain | anguage enpl oyed therein, cannot possibly be given.
Section 2 (g) (i) ‘has to be read in two parts. The first
part which ends with mnor child foll owed by coma contains
the word "neans”. The second part is intended to include
the kind of person nentioned therein nanely, -one who is
wholly or nainly dependent on the assessee for support and
mai nt enance. Before the inclusive part of° the definition
starts the neaning of the word "dependent” has been clearly
and com

477

pletely specified. If s. 2 (g) (i) as it stood before the
amendnent is contrasted with the section as it was
substituted by the anendnent the intention of t he,
Legi sl ature becones obvi ous. Before the amendnent

"dependent" rmeant where the assessee was an individual his
or her spouse or child wholly or mainly dependent on the,
assessee for support and mmi ntenance. After the anmendnent
s. 2 (g) (i) underwent a conplete change. The |egislature
stopped short of making the spouse or +the mnor child
dependent on the assessee for support and maintenance and
enpl oyed those words only for the new category of persons
who cane to be included, nanmely, any one who was neither the
spouse nor the mnor child of the assessee but was ot herw se
whol |'y or mainly dependent on him for support and
mai nt enance. Thus in the concluding part even naj or
children of the assessee cane to be included so |ong as they
satisfied the conditions that they were wholly or - mainly
dependent on him The argunment that the anmended definition
is only intended to enlarge the categories of "dependent" by
addi ng anot her category cannot be sustai ned.

Conming next to clause (ii) of s. 2(g) which deals with a
case where the assessee is a H UF. no change was made in
t he | anguage even after the anendnent. There every
coparcener other than the karta would fall wthin the
neaning of "dependent" and al so any other nenber of the
famly who wunder any law, order or decree of a court is
entitled to nmmintenance fromthe joint fanmily property.
Section 4(ii) again deals with different cases. The first
is where the assessee is an individual; in his case any
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expenditure incurred by his dependent is to be included in
conputation of the expenditure to be subjected to tax. The

other is where the assessee is a HUF. Any expenditure
i ncurred by any dependent from out of the income or property
transferred directly or indirectly to the dependent by the
assessee is to be included in conmputation of the assessee’s
liability. Thus the two cases are dealt wth separately
both in s. 2(g) and s. 4(ii). In other words where the
assessee is an individual one, has to | ook for his dependent
to clause (g) (i) and where the assessee is a H UF. the
dependent has to be found in clause (g) (ii) of s. 2. The
argunent that has been pressed on behalf of the assessee is
that the use of the common word "assessee" in the concluding
part of s. 4 (ii) which can take in both the individual as
well as the H U F. shows that the words preceding it apply

to both the cases. It is true that the words "H ndu
undi vided famly"  have not been used instead of the word
"assessee" towards the concluding part 'of s. 4(ii). But
that wll not alter the true inport of the aforesaid

provision read with s. 2(g). ~ The schene, as noticed before,

is that the assessees have been divided into two clauses
whi ch are well known. One is-that of an individual and the
ot her, of the

12-L1340Sup.C ./ 71
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H ndu wundivided famly. in the case of an individua

assessee the only qualification for the expenditure to be
included in his ‘assessment is that it should have been
incurred by his dependent as defined in S. 2 (g) (i). In
the case of a HUF. it could beincluded only if it is from
out of the income or property transferred directly or
indirectly to the dependent by the family. Even otherw se
| ooking at the context in which the word assessee is. found
in the concluding part of S. 4(ii) that word has ' clearly
been wused only with reference to the second part of clause
(ii) which relates to the case of ‘an assessee which is a
H U F.

It does | ook somewhat ananol ous and illogical that where the
expenditure has been incurred by the wfe, ~and’  ninor
children who are altogether independent of the assessee and
whi ch has no connection with their being dependent on hi mor
with any property transferred to them should be included in
the expenditure of the assessee. The position would be
simlar where the wife is the assessee and the expenditure
incurred by the husband conmes to be included in ~conputation
of her liability to tax because the word used is "spouse" in

S. 2(g) (i). But it nust be renenbered that  logic or
n cannot be of rmuch avail in interpreting a taxing
statute.

W are unable to see that any double taxation would be
i nvol ved if the meaning of the word "dependent” as given in
the first part of s. 2(g)(i) is to be applied wthout
qualifying the sane with what follows in the second part of
that clause i.e., that that person should be wholly or
mai nl y dependent on the assessee for support and
mai nt enance. Al though there is no bar to double taxation
but the legislature nust distinctly enact it. It is only
when there are general words of taxation and they have to be
interpreted that they cannot be so interpreted as to tax the
subject twice over to the same tax. There is nothing in the
Act which does away with the principle that in the absence
of an express provision, the sane itemw ||l not be taxed
over again. Moreover the charging s. 3 only subjects to tax
the expenditure incurred by an individual or a Hindu
undi vided family. Once the expenditure incurred by both the

reaso
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assessee as an individual and the spouse has been i ncluded
in his or her assessnent of expenditure tax, it cannot be
again subjected to tax in the assessment of the other
spouse. The learned Solicitor General agrees to this being
the true position.

A good deal of reliance has been placed on the decisions
which are in favour of the assessee that there is no
reasonable basis for mmking a distinction between an
assessee who is an individual and an assessee, that is, a
H ndu wundivided famly which would justify a different
treatment. It was and has been suggested that the relevant
provi sions of the Act should not be so interpreted as

479

to give rise to discrimnation between the two cases, there
bei ng no reasonabl e basi's for such discrimnation. W find
no force, or substance in this argunment. Firstly, it is not
di sputed that the case of an individual and that of a Hindu

undivided famly fall into tw different classes. The
chal |l enge i s based only on there bring no nexus between the
di fferentia and the object sought to be achieved by the
| egi sl ation, the suggestion being that favorable treatnent
has been accorded to the H ndu undivided fanly. The
| earned Single Judge who disposed of the wit petitions in
the present case considered the matter very fully and we
find no infirmty in his reasoning in comng to the
conclusion that in a tax |egislation where the incidence of
t he tax falls differently upon .different classes of
assessees as in the present case it cannot 'be said that
there is legislation without any classification or that
there is no rational relationto the object. According to
the learned Judge,. the object of the enactment is to
augnent the revenue, to encourage thrift ~and to avoid
wast eful expenditure and because sone classes are taxed
hi gher than the others or some are given concessions  while
others are not, it cannot be held that there has beer
discrimnation within the meaning of Art. 14.

It was contended before the H gh/Court and that contention
has been reiterated in a hal f-hearted manner before us that

the Act was void ab initio for. want of | egislative
conpetence. It has been pointed out that there is no Entry
in List I of the Seventh Schedule or in List Ill relating to
tax on expenditure. Reference has been nmade to Entry 62 in
List 1l which reads "Taxes on |uxuries including taxes on
entertai nnents, anusenents, betting and ganbling". W are

wholly wunable to conprehend how expenditure tax can fal
within the aforesaid Entry. W are inentire agreenent wth
the mpjority decision of the Andhra Pradesh High Court that
Entry 97 in List | which is the residuary Entry covers. the
tax of the kind inposed by the Act.

M. M C. Chagla while supporting the judgnent under  appea
in Civil Appeals Nos. 2389-2391/68 has sought support from
what is stated at pages 212-213 in Craies on Statute Law
(6th) Edn.). Cockburn C. J. said as early as in the year 1865
in Wkefield Board of Health v. West Riding, etc., Ry.,(1)
“I hope the tinme will come when we shall see no nore  of

i nterpretation clauses, for they frequently | ead to
confusion". It has also been pointed out t hat an
interpretation clause which extends the meaning of a word
does not take away its ordinary meaning. |n other words, an
interpretation clause which extends the meaning by using the
word "include" is not nmeant to prevent the word receiving

its ordinary, popular and natural sense whenever that would
(1) (1865) 6 B. & S. 794.
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be properly applicable. M. Chagla has laid a great deal of
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stress on the- neaning of the word "dependent"” and according
to himthat word as defined in the first part of s. 2 (Q)
(i) of the Act ,cannot lose its natural signification and
i mport even though the | anguage of the statutory provision
seens to confine its meaning to the spouse or minor child of
the assessee w thout any further qualification. The
contention of M. Chagla cannot be acceded to. In the
absence of any anbiguity in the | anguage enployed in the
first part of s. 2 (g) (i), we have to go by the plain
meaning ,and that is confined to the spouse or minor «child
of the assessee when he is an individual irrespective, of
such spouse or mnor ,child being dependent on or
i ndependent of the assessee for support and mai ntenance. As
a matter of fact the whole construction of that clause
| eaves no room for doubt that in the first part, no question
of dependence in fact arises and the spouse or the ninor
child sinpliciter has to be treated as a dependent. The
conjunctive word "and" appearing between the two parts nakes
the intention of the, legislature still clearer. The second
part or ‘any words in that part do not qualify the first
part. We_ may conclude the di scussion on this point by
referring to a decision of the Bonbay High Court in M N
Pat war dhan v. Comm ssioner of Expenditure Tax, Poona(l) in
whi ch the decision of the Andhra Pradesh H gh Court under
appeal has been followed after a full consideration of the
various points which arose for deternination. Raj kunar
Singhji’s case (2 ) which is the subject nmatter of appeal in
C. As. 2389-2391/68 was dissented fromby the Bonbay High
Court. In our judgnent the majority of the full bench of
the Andhra Pradesh H gh Court was right in holding that the
expenditure incurred by the wife of the assessee was
includable in his assessnment for conputing the expenditure
tax under the Act.

The other point which was canvassed before the High  Court
,of Andhra Pradesh and has been urged before us relates to
the wvalidity of the notice which was issued by the
Expenditure Tax Oficer for reopening the assessments in
guesti on. In the notices, it was stated that whereas the
Expendi ture Tax O ficer had reason to beli eve t hat
expenditure chargeable to expenditure tax had (a), ~ escaped
assessment, (b) been under-assessed, (c) been assessed  at
too lowa rate it was proposed to reassess the expenditure
for the assessment year in question. The assessee was
required to file a returnin form’'A of expenditure for the
assessnent years in question. Fromthe judgnent of the
| earned Single Judge it appears that in a subsequent letter,

t he Expenditure Tax Oficer referred to "return of
expenditure filed in response to the notices issued under S.
16(a) of the Expenditure Tax Act, 1957". In the 'wit

petition which was filed on behalf of Prince am Jha

(1) 78 1. T.R 338.

(2) 78 1.T.R 405.
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Bahadur in the H gh Court, it was stated in para 7 that the
action of the Expenditure Tax Officer in reopening the.
assessments under s. 16 (a) was wholly arbitrary and
illegal. it was, however, further stated "there has been no
om ssion or failure on the part of the petitioner to make a
return of his expenditure or to disclose fully and truly al
mat eri al facts. Nor has the respondent cone i nto,
possessi on of any information warranting a reasonabl e beli ef
that any expenditure has escaped taxation. All the materia
facts were disclosed. AR the necessary information was
available.." In the. counter affidavit of the Expenditure
Tax OFficer in para 5, it was asserted that he had reason to
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believe that on account of om ssion or failure on the part

of the assessee to disclose truly and fully all nmateria
facts necessary for his assessment expenditure of his
dependents chargeable to tax had escaped assessment. In

para 8 al so, reliance was placed mainly on the provisions of
s. 16(a) of the Act but in para 9, the Expenditure Tax
Oficer went on to, say that the actual expenditure incurred
by the assessee’'s wife was disclosed by her returns Mid
before himand in consequence of the aforesaid information
available to himon 5th May 1962, he had reason to believe
that the expenditure of the assessee chargeable to tax had

escaped assessnent. It was pointed out that the notices
whi ch had been issued were wthin four vyears [imt
applicable to s. 16(b) of the Act. It was reiterated that

as t he notices had been issued wthin f our years
reassessnent proceedings could be sustained either under s.
16(a) or s. 16(b) of the Act.
Section 16 of the Act is in the followng terns:--
"16. If the Expenditure Tax Officer-(a) has
reason to believe that by reason of the
om ssion or~ failure on the part of t he
assessee to make a return of his expenditure
under s. 13 for any assessnent year, or to
di scl ose fully and truly al | materi a
necessary for his assessment for that vyear
the expenditure chargeable to tax has escaped
assessment for that year, whether by reason of
under-assessnment or _assessnment ‘at too low a
rate or otherw se; or
(b) has i n consequence of any information in
his possessi-on reason to bel i eve
notw t hstanding that there has been no such
omission or failure as is referred to in
clause (a), that the expenditure chargeable to
tax has escaped assessment for any assessment
year, whether by reason of under assessnent or
assessnent at too low a rate or otherw se; he
may, in cases falling under clause (a) at any
time wthin eight years and in cases falling
under clause (b) at any tine within four years
of the
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end of that assessnent year, serve on the
assessee a notice under sub-s. (2) of s. 13,
and may proceed to assess or reassess  such
expenditure, and the provisions of this Act
shall, so far as may be, apply as if the
noti ce had i ssued under that sub-section".
On behalf of the assessee, a contention had been raised
before the, |learned Single Judge of the H gh Court that the
noti ces had been issued by the Expenditure Tax O ficer under
S. 16(a) of the Act. The notices were illegal inasnmuch as
the facts that Princess Durree Shehvar was the wife of the
assessee and that she had .to be considered as his dependent
within the neaning of S. 2 (g) (i) ,of the Act were wthin
the know edge of the Expenditure Tax O ficer and had been
duly nentioned to himand as such there was no om ssion or
failure on the part of the assessee to make a return of his

expenditure or to disclose fully and truly all materia
facts. Since all the material facts had been disclosed and
al | the necessary infornmation was avai | abl e, t he

Expenditure Tax O ficer had no jurisdiction to reopen the
assessnent nerely because he had changed his opinion

It is no doubt true that the inpression created by the
noti ces which were issued and the correspondence which
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followed between the assessee and the Expenditure Tax
Oficer was that the notices had been issued under S. 16 (a)
of the Act but inthe wit petitions and the returns which
were filed, both sides were quite clear that the matter was
not confined only to clause (a) of S. 16 (i) and clause (b)
figured promnently. W are unable to see that the notices
whi ch had been issued were confined only to the terns of S
16(a). "It is not disputed on behalf of the assessee that
if the matter was covered by S. 16(b), they would be per-
fectly valid. The pleadings 'in the wit petitions covered
both clauses of s. 16 and in any case, the Expenditure Tax
Oficer had nmade a positive avernent that the information
with regard to the expenditure incurred by the assessee’'s
wi fe becane available to himonly on 5th May 1962. Thus the
notices which were issued on that date relating to the
assessment years 1959-60, 1960-61 and 1961-62 were wthin
the period of four years which was the limt prescribed with
regard ~to action under clause (b) the limt being nore in
respect of clause (a). |In our judgnment, this concludes the
matter because it was nowhere controverted in the H gh Court
that the *requisite information came into possession of the
Expendi ture Tax O ficer only on 5th May, 1962.

In the result Civil Appeal s Nos. 1794-1796 of 1967 fail and
are hereby dism ssed. The other set of appeals i.e., Civi
Appeal s Nos. 2389-2391 of 1968 of the Conm ssioner of
Expendi ture Tax succeed and are hereby allowed. The answer
gi ven by the High
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Court in that case to the, question referred by the Tribuna
shall stand discharged and instead the ~answer to the
gquestion wll be in the affirmative and in favour. of the
Revenue. Keeping in viewthe nature of the points involved,
the parties are left to bear their own costs in all. these
appeal s.

K. B. N C. A Nos. 1794 to 1796 di sm ssed.

C.A. Nos. 2389 to 2391 all owed.
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