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The foll owing O der of the Court was delivered: Leave granted

A suit for issuance of permanent preventive injunction filed by the
appel l ant herein was decreed by the Trial Court, The defendant preferred an
appeal . The First Appellate Court reversed the decree of the Trial Court
and directed the suit' to be dismssed. The plaintiff preferred a second
appeal which has been dismssed in limne by the H gh Court formng an

opi nion that the findings arrived at by the First Appellate Court were
purely findings of fact and no substantial question of law within the
meani ng of Section 100 CPC arose for consideration.

A perusal of the judgnent of the First Appellate Court shows that the
plaintiff-appellant did not appear in the w tness box although his specia
power of attorney and other w tnesses were examined by the plaintiff. The
First Appellate Court influenced by the non-examination of the plaintiff
drew an adverse inference against himand directed the suit to be dism ssed
solely on the ground of non-exanination of the dismi'ssed of the plaintiff.
The judgrment of the First Appellate Court shows that other evidence, though
avai |l abl e on record, did not receive the attention of 'the First Appellate
Court at all.

In our opinion, the First Appellate Court was bound to apply its mnd to
all the evidence available on record and then test the legality of the
findings arrived at by the Trial Court. Wile doing so, the First Appellate
Court could have taken the factum of the non-exam nation of the plaintiff
al so into consideration. The manner in which the appeal has been disposed
of by the First Appellate Court cannot be said to be satisfactory. Non-
application of mnd by the Appellate Court to other material, though
avai | abl e, and consequent failure of the Appellate Court to discharge its
judicial obligation, did raise a question of |aw having a substantia

i mpact on the rights of the parties, and therefore, the second appea
deserved to be heard on nerits.

Learned counsel for the respondent has placed reliance on |Ishwar Bhai. C.
Pat el alias Bachu Bhai Patel v. Harihar Behera & Anr., [1999] 3 SCC, 457
wherein this Court has enphasi sed that withholding of the plaintiff hinself
fromthe w tness box and thereby denying the defendant an opportunity for
cross- examination of himself results into an adverse inference being drawn
against the plaintiff. That proposition of |law is undoubtable. However, as
we have already said, that is a fact to be kept in view and taken in to
consi deration by the Appellate Court while appreciating other oral and
docunentary evi dence avail abl e on record. May be that from other evidence -
oral and docunentary-produced by plaintiff, or otherw se brought on record,
the plaintiff has been able to discharge the onus which lay on him and,
subject to the court form ng that opinion, a nere abstention of plaintiff
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hinself fromthe witness box nmay pale into insignificance.

In the facts and circunmstances of this case remanding the matter to High
Court for re-hearing would only prolong the Iife of litigation. As we are
satisfied of the failure on the part of the First Appellate Court in

di scharging its obligation-statutory and judicial, nore so when it is a

j udgrment of reversal, it would neet the ends of justice if the first appea
itself is directed to be heard afresh.

The appeal is allowed. The order of the Hi gh Court dismissing the appeal in
[imne as al so the judgnent and decree of the First Appellate Court are set
asi de, The appeal shall stand restored on the file of the First Appellate
Court which shall be heard and deci ded afresh, consistently with the
observations nade herei nabove and in accordance with | aw.

No order as to the costs.




