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ACT:

Represent ati on of t he Peopl e Act, 1951, S

123(1) (A) (b) --Payment = of npney to a person to retire from
cont est - - Whet her ampbunts to corrupt practice

HEADNOTE

Section 123(1)(A)(b) of the Representation of the People
Act, 1951 defines bribery as "any gift, offer or prom se by
a candidate or his agent or by any other person wth the
consent of a candidate or his election agent of any
gratification, to any person, whonsoever. with the object,
directly or indirectly of inducing an elector to vote or
refrain from voting at an election'. Respondent No. 1
filed an election petition challenging the election of ~the
appel l ant that he had conmtted corrupt practice under s.
123(1) (A (b) of the Act. The. High Court declared the
el ection void on the ground that the appellant, by paying a
big sumin cash and prom sing paynent of a simlar ~sum by
execution of a prom ssory note, made Respondent No. 3 to
retire from the contest and publish a panphlet that the
el ectors should vote for the appellant and not for hinself.
Al'l owi ng the appeal to this Court,

HELD: 1 (a) It is not possible to sustain the judgnent of
the H gh Court holding the appellant guilty of ‘corrupt
practices wthin the meaning of. 123(1)(A)(b) of the Act.
[ 790B]

(b) Mere paynent of any gratification to a third person for
securing or procuring sone votes in favour of a particular
candi date, wi thout the establishnent of any nexus between
the noney and the inducenent to the voter, wll of be
sufficient to prove that the voter is indirectly induced on
account of the payment of gratification to the third person
The gratification nust have sone connection or reflection
direct or indirect, in persuading the, voter to vote or
refrain fromvoting atan election. |If the inducement to
the voter is not caused by the paynentof the gratification
to a third person but by the persuasion or influence ofsuch
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third person it wll not be possible to say that the
gratification had any indirect inducenent to the voter.
[ 787F-11]

(c) Payment of any gratification to any person to work or
canvass at an election is outside the anbit of t he
definition. [787H]

(d) If the inducenent to the voter is free fromthe shade or
colour of he gratification paid to the third person it wll
not be bribery. |If, however, he inducenent in a given case
is Coloured or shaded by the paynment of the ,ratification to
a third person it would be an indirect inducenment to the

voter hinself within the frame of the definition. |In other
words it is the fact of paynent to the third person that
nmust induce the voter. 'It is not enough that the third

person induces the voter. The franme of any definition nore
often than not is capabl e of being made flexible. But the
precision and certainty in lawrequires that it should not
be made [ oose and kept tight as far s possible. [788A-B]
Ghashi | Ram v. Dal Singh and others [1968] 3 S.C.R 102 and
On Prabha in v. Abnash Chand & anr. [1968] 3 S.C R 111,
fol | owed.

Abdul I Hussain mir v. Shamsul” Huda & Anr. [1975] 3 S.CR
106 referred
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in the instant case noney was not paid to the respondent as
consi deration for votes prom sed or as a bargain for getting
votes but it was noney paid to him to retire from the
contest and to do propaganda and persuade the voters to vote
for the appellant. In spite of the propaganda and the
appeal of the respondent no. 3 the voters were |left free not
to respond to his persuation. [790A]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 16(NCE) of
1973.
From t he Judgnent and order dated the 11th Decenber, 1972 of
the Madhya Pradesh High Court in Election Petition No. 22 of
1972.
G L. Sanghi and D. N. Msra, for the appellant.
S. S. Khanduj a, for Respondent No. 1.
S. K Gnbhir, for Respondent No. 2.
The Judgrment of the Court was delivered by
UNTWALI A, J. There were three candidates ~to contest the
election to the Legislative Assenbly of Madhya Pradesh from
the Bhai nsdeshi Assenbly (Reserved) Constituency in the |ast
general elections. The appellant in this ‘appeal under
section 116A of the Representation of the People Act, /1951
hereinafter referred to as the Act, was declared elected to
the seat defeating the other two candi dates who are- respon-
dents 2 and 3. Respondent No. 1 filed an Election Petition
in tile Madhya Pradesh Hi gh Court challenging the election
of the appellant on serveral grounds. The election of the
appel l ant has been declared void by a | earned single Judge
of the Hi gh Court on one ground only. It has been held that
he indulged in a corrupt practice within the neaning of
Section 123 (1) (A) (b) of the Act. W shall confine the
statenment of facts in this case to the only ground on which
the appellant’s el ection has been set aside.
Respondent No. 1 stated in paragraph 6 of his election
petition
"(iv) That after the date of wthdrawal the
respondent no.1 hinself and through hi s
af oresai d agents and workers with his consent
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was vehenently trying to i nduce the respondent
no. 3 to support the candidature of t he
r espondent no. 1, and declare that t he
el ectors, should not vote for the respondent
no. 3, but should vote for the respondent no.l.
(v) That the respondent no.1, and hi s
af oresai d agents and workers having failed in
their attenpt in inducing the respondent no.3
fromeither standing w thdrawi ng or declaring
to support the candidature of the respondent
no.1l, and the respondent no. 3, having started
his election canpaign in full swng. The
respondent no.1 apprehended that if respondent
no.3, remains in contest then, he had no

chance of success. Therefore
he nmade
determi ned efforts, to see that the respondent
no.3 makes an appeal to the electors of the
constituency to the effect that the electors
shoul d
785

vote for the respondent no. 1 and should from
voting in favour of the respondent No. 3, and
wi thdraws fromthe contest.......... "
(vii) That on 22-2-1972 at Par at war a
respondent no.1 hinself in the conpany of his
agents and workers Shri N~ K P. Salve, Shive
Bux 'Siingh and Babool al" Pathak  induced the
respondent no.3 to- support the candidature of
the respondent- no.1 and offered to pay
conpensation to respondent no.3 The respondent
no. 3 agreed to support the candidature of the
respondent no.1, and to publish a panphlet to
the effect that the el ectors should vote for
the respondent no.1 and should refrain  from
voting the respondent no.3. The respondent
no.1 offered a sumof Rs. 8,000/-  to the
respondent ao.3 as conpensation, which he had
incurred in his election canpaign

On appreciation of evidence adduced before the H gh Court,

on the relevant issues it recorded the foll ow ng findings

"I SSUE NO. 1 (a)

The respondent no.1l (Kalya Singh) asked respondent no.3

(Patiran) on the night intervening 22nd and 23rd - February

1972 at Paratwara to withdraw from the ~contest and to

support respondent no.l. Respondent no.1 al so offered to pay
Rs. 8,000/- as conpensation to respondent no. 3 for the
el ection experoes fill then incurred by him

| SSUE NO. 1 (b)

The respondent no.3 agreed to support respondent no.1 and to
issue a panphlet requesting the voters to vote “for res-
pondent no. 1.

| SSUE NO. 1 (c)

A sum of Rs. 4,000/- was paid in cash on 23rd February, 1972
by respondent no.1 to respondent no.3. A pronote for Rs.
4,000/ - (Ex. P-3) executed by respondent No. 1 in favour of
Shiv Darshan Singh wits al so handed over by respondent no.
I to respondent no. 3. It was also agreed that in case the
bal ance amount of Rs. 4,000/- was not paid by respondent no.

1, respondent no. 3 will hand over the pronote to Shiv
Darshan Singh who will recover the ambunt from Respondent
no. | and pay to respondent no. 3.

| SSUE NO. 1 (d)
In the neeting held at Bhai nsdeshi on 23rd February, 1972 it
was announced by respondent no. 3 that he now supports the
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Congress. The said neeting was al so addressed by respondent
no.1l, Shivbux Singh and Kawadkar. They al so announced the
withdrawal fromthe contest of respondent no.3, and asked
the electors to vote for respondent no.1 I SSUE NO 1 (e)

706

The pamphlet (Ex. P-11) was distributed in the nmeeting of
23rd February, 1972."

M. G L. Sanghi, |earned counsel for the appellant in the
first instance subnitted that on the face of the pel adings
in the Election Petition as also on the findings of fact
recorded by the H gh Court it has gone wong in law in
hol di ng that the appellant was guilty of having indulged in
corrupt practice within the neaning of section 123 ( |I) (a)
(b) of the Act. He reserved his right to assail the
findings by taking us through the evidence in case his
contention in |aw were not found to be sound. M. S. S
Khanduj a combat ed the argunent put forward on behalf of the
appel l ant ~and rel'i ed upon a decision of this Court in Abdu
Husain. Mr v. Shansul Huda & Anr.(1l) decided on 20th
Decenber ' 1974 to which one of us (A Alagiriswam, J) was
party. M. S. K Ghanbir appearing for respondent no.3
asked wus, in the event of the appellant’s success in the
appeal to exonerate the said respondent of the charge of
havi ng i ndul ged in a corrupt practice within the neaning of
section 123(1)(B)(b) of the Act as found by the H gh Court.
Since the point of |aw urged on behalf of the appellant was
found to be sound, we did not proceed to exanmine the
evi dence in the case.

We may state in condensed formthe findings recorded by the
Hi gh Court against the appellant in the background of what
was pleaded in the Election Petition. The appellant by
paying a sumof Rs. 4,000/in cash and prom sing paynent of
anot her sum of Rs. 4,000/- by execution of -a prom ssory note
made respondent no. 3 to retire fromthe contest, support,
the candi dature of the appel lant-find publish a panphlet to
the effect that the electors should vote for himand not for
respondent no.3 Accordingly a panphlet to that effect was
published and distributed in a neeting held ‘on 23rd
February, 1972 at Bhai nsdeshi in which nmeeting t he
wi thdrawal from contest of respondent no. 3 was announced
and the voters were asked to vote for respondent no. 1. The
guestion for consideration is whether the findings aforesaid
fit in the frame of definition of "Bribery" in section 123
(1) (A (b) of the Act. The High Court has rightly pointed
out that the case was not covered by sub-clause (a) of
Cl ause (A) as respondent no. 3 was not made to wthdraw from
bei ng a candidate at the election

This view of the High Court is now squarely supported by the
decision of this Court in Shri Umred v. Rai . Singh and
ot hers(2) which had over-turned a contrary view taken in the
case of Mohd. Yunus saleemv. Shiv kumar Shastri and
ot hers(3). We now proceed to read in full section 123 (1)
(A) of the Act.

(1) Bribery , that is to say-

(A) any gift, offer or promise by a candidate or his agent
or by any other person with the consent of a candidate or
his election agent of any gratification, to any person
whonsoever, wth the object, directly or indirectly of

i nduci ng-

(1) [1975] 3 S.C. R 106. (2) A1.R 1975 S.C. 43.
(3) AI.R 1975 s.C. 1218.
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(a) a person to stand or not to stand as, or to withdraw or
not to withdraw from being a candi date at an el ection, or
(b)an elector to vote or refrain fromvoting at an el ec-
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tion or as a reward to

(i) a person for having so stood or not stood, or for having
wi t hdrawn or not having w thdrawn his candi dature; or

(ii) an elector for having voted or refrained fromvoting;"
We shall discuss the relevant |aw shorn of the addenda and
the qualifying words in the above extract. Paynent of any
gratification by a candidate to any person not necessarily a
person nentioned in sub-clause (a) or an elector nmentioned
in sub-clause (b) with the object of directly or indirectly
i nducing the person or an elector nentioned in those sub-

clauses will nake it a bribery within the neaning of the
said word. It is significant to note from sub-clauses (i)
and (ii) of «clause (A  that post-facto paynent-of any
gratification as a reward will be bribery only if it is paid

to the person or the elector nentioned in these sub-cl auses.
But does it |lead to the-conclusion that paynment of any
gratification to ~any person other than an elector in al
circunmstances would be deened to be with the object of
indirectly inducing an elector to vote or refrain from
voting ~at an election ? If noney is paid to an elector to
vote for -a particular candidate undoubtedly it is a direct
i nducement to himto vote at an election. |If noney is paid
to a third person in which payment of noney an elector has
got any direct or indirect interest and which induces himto
vote at an election infavour of a particular candidate then
also the inducenent’ is brought about as a result of the
paynment of the gratification. But the point of difficulty
may ari se where any gratification is paid by or on behal f of
a candidate to a third person for procuring sone votes of
sone electors who nmy be under his (third person’s)
i nfl uence. Whet her in such a case the paynent has got any
indirect inducenent to an elector to vote atan election *?
We are inclined to think that —mere -paynment of any
gratification to a third person for securing or procuring
some votes in favour of a particul ar candi date w thout the
establishment of any nexus between the noney arid the
i nducenent to the voter will not be sufficient to prove that
the voter is indirectly induced on account of the paynent of
gratification to the third person. The dictionary meaning
of the word "induce"is to "prevail - on, persuade." The
gratification nust have sonme connection or reflection
direct or indirect, in persuading the voter to vote or
refrain fromvoting at an election. |If the inducenent to
the voter is not caused by the paynent of the gratification
to a third person but by the persuasion or- influence (not
undue influence) of such third person it wll ~not be
possible to say that the gratification had any indirect
i nducement to the voter. Paynment of any gratification to
any person to work or canvass at an election is outside the
anbit of the definition. It will make little difference if
the worker or the canvasser on paynent of gratification
promises or indulges in tall-talk of securing or procuring
sone

788

votes for a particular candidate. |If the inducenment to the
voter is free fromthe shade or colour of the gratification
paid to the third person, then it will not be bribery. I f,

however, the inducenent in a given case is coloured or
shaded by the paynent of the gratification to a third person
then it would be an indirect inducenment to the voter hinself

within the frame of the definition. |In other words it s
the fact of payment to the third person that nust induce the
voter. It is not enough that the third person induces the

voter. The frame of any definition, nore often than not, is
capable of being nade flexible. But the precision and
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certainty in lawrequires that it should not be nade | ouse
and kept tight as far as possible.

On the facts found in this case respondent no. 3 after
having retired fromthe contest nerely canvassed to the
voters some of whom may be his so called voters, to vote for
the appel lant Distribution ’on of the panphl et and
announcenent in the neeting held on the 23rd February, 1972
to that and did not transgress the limt and nade the act an
indirect inducenent to the voters to cast vote for the
appel  ant on account of paynment of the gratification by him
to the third respondent.

In Ghasi Ram v. Dal Singh and others(1l) followed in Om
Prabha Jain v. Abnash Chand & Anr. (2) another decision in
the sanme volume at page Ill, it was pointed out by
H dayatullah J., as he then was, at page 110 "The npbney was
not distributed anbng the voters directly but was given to
Panchayats and the public at large. It was to be used for
the good of those for and those agai nst the candi date. No
doubt they had the effect of pushing forward his clainms but
that was inevitable even if no noney was spent, but good
adnmi ni stration  changed the people s condition. W cannot,
therefore, hold that there was any corrupt practice. | f
there was good evidence that the Mnister bargained directly
or indirectly for votes, the result  mght have been
different but there was no such evidence." It would thus be
noticed that there nmust be a bargain for votes either
directly with the voters or indirectly through sone-one
el se., The voter may not be a direct party in. the bargain
but rmust be shown to have an indirect interest, init.

In Abdul Hussain Mr v. Shansul Huda & Anr.(3) Krishna |yer
J. in his judgnent delivered on his and on behalf of
Sarkaria J. did not find the fact proved inthat  case to
bring it within the anbit of section 123(1) (A) (b). The
third | earned Judge (A. Alagiriswanm J.) did not record any
finding to the contrary. Even so while interpreting the
scope and anbit of section 123(1) of the Act certain
observations were nmade in the mgjority judgnent which were
pressed into service by respondent No. 1 while the others
were relied on by the appellant. Accepting the argunment of
M. Garg (vide page 1995 of the cyclostyl ed copy issued by
the Supreme Court Bar Association) it was said "what the |aw
aims at is a blow on the purchase of the franchise by direct
or indirect nethods. You nmay buy influence of inportant
persons which is bad in norality but not vyet in |aw"
Anot her passage (vide page 1996 of the cyclostyled copy)
whi ch

(1) [1968] (3) S.C.R 102.

(3) [1975] 3 S.C.R 106.

(2) [1968] (3) SSCR 111
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occurs in that judgnent runs thus : "The crucial “point 1is
the nexus between the gratification and the voters, one
bei ng the consideration for the other, direct or indirect.’
The two passages extracted above squarely supported the
contention of the appellant. Wile a few others which -are
being quoted below were pressed into service by |earned
counsel for respondent No. 1. The said passages at page 1995
are

"I'f the candi date pays noney to a V.1.P. of the locality to
use, his good offices and canvass votes for him it is a
borderline case, but if the noney is paid as consideration
for votes prom sed to be secured by himusing his sway, it
is bribery even though indirectly exercised. |If the Milla
had been paid the noney striking a bargain for getting the
votes-in his anmbit of influence, it is electoral corruption.
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On the other hand, if it is noney received for the purpose
of organising effectively the election canpaign by hiring
wor kers, going round the places in car, neeting people and
persuading them to vote for the candidate, it is proper
el ection expense. In between these two extrenes lies the
case of a man who just receives a large sum of npney,
pockets it hinself and promi ses to use his good offices to
secure votes. This is a gray area. W are not called upon
to pronounce on it inthis case .................. The
touchstone in all these cases of paynment of gratification is
to find out whether the nobney is paid in reasonable neasure
for work to be done or services to be rendered. Secondl vy,
whet her the services as offered ambunt to a bargain for
getting votes or nerely to do propaganda or to persuade
voters to vote for the candidate, it being left to the
voters not to respond to the suasion. It is a plain case if
a voter is paid for his vote. 1t is; direct. It is equally
plain if the payment is made to a close relation as
i nducenent for the vote. The sane is the case if it is paid
to local ‘chief on the under.standing that be will get plead
the votes in his pocket borough, in-consideration for the
paynment." The third | earned Judge in his separate note did
not join in the views expressed in the passages just
extracted above from the mpjority decision and said "I
consider it, therefore, unnecessary to discuss whether if
noney is paid or offered as consideration for votes prom sed
to be secured by a person using his influence it is bribery
or not. It is a good policy not to discuss iin a judgnent
guesti ons which do not arise out of the facts of the case."
The observations of Krishna lyer J., which were relied on
behal f of respondent No. | nmmy occasion a debate or dispute
if in agiven case the facts so warrant. But it will be a
futile exercise to do soin this case -as the findings
recorded agai nst the appellant by the High Court are clearly
outside the observations relied on by respondent No. 1. It
was not a case where nmoney was paid to respondent No. 3 as
consi deration for
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votes promi sed or as a bargain for getting votes.” It was a
noney paid to himto retire fromthe contest and to do
pr opaganda and persuade the voters to vote  for the

appel | ant . In spite of the propaganda and the appeal of
respondent No. 3 the voters were left free not to respond to
his persuasion. |In no view of the matter, therefore, it is

possible to sustain the judgnment of the High Court hol ding
the appellant guilty of corrupt practice w thin the  neaning
of section 123 (1) (A) (b) of the Act. That being so, it is
plain that respondent No. 3 also nust be exonerated of the
charge | evell ed and found agai nst himof bribery within the
nmeani ng of section 123 (1) (B) (b).

In the result the appeal is allowed with costs payable by
respondent No. 1 and the judgnent. and order of the High
Court are set aside.

P.B.R Appeal al | owed.
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