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ACT:

I ndian I ncone Tax Act, 1922, Section 4A(a)(ii) status
of an assessee "as  resident in the taxable territories in
I ndia" or non-resident-Scope of the section-Maning of the
words "nmai ntains" 'has maintained for hima dwelling place’

HEADNOTE:

The assessee one of the sons of Subramani a was born and
brought up in Ceylon and had his own busi ness and properties
in Ceylon. After the death of his father and his paterna
uncl e Arurmugha, the assessee’s two other brothers Ganapath
and Vel ayadham and his cousin _Ganesa son of Arumugha fornmed
a Hndu Undivided Famly. That famly owned an ancestra
house at Othanad in Tanjore district, which was/ used as
dwelling by the step-nother of assessee, his full brothers
and his cousin Ganesa. The famly also owned  shops and
agricultural lands. The family properties were nmanaged by
Ganesa and were nmaintained by him out of the agricultura
and rental incone. The assessee never enjoyed any portion of
the famly income. In July 1958 the assessee on the one hand
and other nmenbers of the famly on the other executed a
mutual deed of release relinquishing each party’s rights in
favour of the other; inter alia the assessee rel eased al
his rights, title and interest in the famly properties in
favour of his brothers, reciting therein that the famly
properties were never enjoyed by him but only by others.
This deed or rel ease was found to be an instrunent bona fide
entered into by the parties.

It appears that he started constructing a theatre in
Othanad in 1953 which was conpleted in 1957 and during the
said construction he paid occasional visits and stayed
sonetinme in the famly house, sonetines in a chatram in
Tanjore and at tines in a hotel. Thus from 1-4-52 to 31-3-53
he stayed for 8 days in India, from1-4-53 to 31-3-54 he did
not come to India at all; from1-4-54 to 31-3-55 he stayed
for 28 days in India; from1l-4-55 to 31-3-56 he stayed for
47 days in India and from1-4-56 to 31-3-57 he stayed for 23
days in India.

In the above circunstances for the assessnent years
1952-53, 1953-54, 1956-57 and 1957-58, the assessee filed
returns, but for the first two years after proceedi ngs were
initiated under section 34(i)(a) of the Act and for the
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latter two years on his owmn offering his incone in Ceylon
for assessment. The status declared in all the returns was
"he was a resident and ordinarily resident person". The
Income Tax O ficer conpleted the assessnent on the basis of
the returns filed. He also initiated penalty proceedings
agai nst the assessee under section 28(1)(a) for not filing
the returns in tinme and | evied penalties against him In the
appeal s preferred by the assessee which were principally
directed against the rejection of the claimnade by himin
respect of the double taxation relief, an additional ground
was taken that the assessee should have been treated as a
"non-resident’ in all the years. The Appellate Assistant
Conmi ssi oner upheld this additional ground taking the view
that since during his sojourn in |India.
520
the assessee was staying inthe fanily house nore as a
guest, he neither maintained nor had maintained a dwelling
place in ‘the taxable territories and, therefore, section
4A(a) (ii) 'of the Act was inapplicable. Having lost their
appeal s before the Tribunal ~and on references to the High
Court, the Revenue canme upin appeal by certificates to this
Court.

Di smi ssing the appeals, the Court,
N

HELD: 1. Section4A(a)(ii) of the I'ncone Tax Act, 1922
raises a statutory fiction since it is prefaced by the
phrase "for the purposes of this Act". Further the | anguage
of the provision nakes it <clear that it ‘lays down a
technical test of . ‘territorial connection anounting to

resi dence applicable to all individuals -foreigners as well
as Indians, including H.ndus, Christians, Miuslins, Parsis
and others irrespective of the personal | aw governing them
[524 D E]

2. Section 4A(a)(ii) makes it clear that before any
i ndividual can be said to be a resident in the taxable
territories in any previous year two conditions are required
to be fulfilled; (a) there nust be a dwelling place
mai ntained in the taxable territories either by the assessee
hi nsel f or by some one else for himfor the requisite period
and (b) the assessee nust live in the taxable territories
(though not necessarily therein) for sonetime, however
short, in the previous years. In the instant case, the
second condition was satisfied in regard to the assessee.
[ 524E- @

3. Section 4(A)(a) uses the expression ' dwelling place
a flexible expression which should be construed according to
the object and intent of the particular |egislation in which
it has been wused. Primarily the expr essi on nmeans
'residence’, "abode", or "home" where an individual is
supposed usually to live and sl eep and since the expression
has been used in a taxing statute, in the context of a
provi sion which lays dowmn a technical test of territoria
connection anounting to residence, the concept of an abode
or home would be inplicit init. In other words, it nust be
a house or a portion thereof which could be regarded as an
abode or home of the assessee in taxable territories. In
ot her words, when you go to a house you should be really
goi ng home, then you are going to a dwelling house whether
mai nt ai ned by you or by sone one else and a house may be
your home whether it belongs to you or belongs to sonme one
el se. In other words, with regard to the house where he goes
and lives, he nust be able to say that it is his abode or
hone. Therefore, there is no error in introducing the
concept of hone or abode into the section. [526 CE, 527 E-
Fl
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C.1.T. Bonbay North etc. v. Fool abhai Khodabhai Pate
31 I.T.R 771 (Bonbay); approved.

Pickles v. Foul sham (1925) 9 Tax Cases 261; quoted
with approval .

Section 4(A)(a) uses two expressions: "he maintains a
dwel ling place” and "he has maintained for hima dwelling
pl ace". The latter expression, obviously nmeans he causes to
be maintained for him a dwelling place. In either of these
expressions the volition on the part of the assessee in the
mai nt enance of the dwelling place energes very clearly:
whet her he maintains it or he causes it to be maintained;
the mai ntenance of the dwelling place mnust be at his
i nstance behest or request and when it is maintained by

soneone el se other than the assessee, it nust be for the
assessee or for his benefit. [527 GH, 528 A
521

Mere ownership of a fracticonal share or interest in the
fam |y house w.th the consequent right to occupy it w thout
anything 'nore would not be sufficient to satisfy the
requi renents of ~section 4A(a)(ii), for the requirenents
thereof are: not only there must be a dwelling place in
which the assessee has a right to live but he nust maintain
it as his hone or he nmust have it maintained for himas his
horme. [530 A-B; 528 H

In the instant case, (i) on the naterial on record, the
famly house in which the assessee stayed was neither his
abode or hone nor. was it nmmintained by Ganesa at the
i nstance of the assessee or for his benefit, ‘even though it
was true that the ‘assessee as a coparcener had a share and
interest in the famly house and al so a consequent right to
occupy it wthout any let or hindrance. [528 A 529 A 530
Fl

(ii) his stay in the famly house was found to be as a
guest enjoying the hospitality of his kith and kin, rather
than as an inhabitant of his —abode or honme; and (iii)
therefore, he was rightly regarded-as non-resident. [530 F-
g

CIl.T., Madras v. Janab A P. Mhamed Noohu 'and Os.,
43 |.T.R 88 (Mad.); approved.

S. M Zackariah Sahib v. C1.T., Madras 22 |.T.R 359
Mad., Ranjibhai Hansibhai Patel v. Inconme Tax Oficer
Speci al Crcle, Ahrredabad, 53 . TR 547 (Quj.);
di stingui shed.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal Nos. 2007-
2014 of 1972.

Fromthe Judgnent and Oder dated 24-4-1970 of the
Madras High Court in Tax Case No. 156/67 (Ref. No. “54/67).

S. T. Desai, S. P. Nayar and M ss A Subhashini for the
Appel | ant .

T. A Ramachandran (Am cus Curiae) for the Respondent.

The Judgrment of the Court was delivered by

TULZAPURKAR, J.-These appeals by certificates under s.
66A(2) of the Indian Incone Tax Act, 1922 (hereinafter
referred to as '"the Act’) raise the question whether the
respondent - assessee was a resi dent in t he t axabl e
territories under s. 4A(a)(ii) of the Act for the concerned
assessnment years?

The facts giving rise to the aforesaid question are
these: Subramania and Arunuga were two brothers; the forner
had three sons Ratnaswany, the assessee, Ganpathi and
Vel ayudham while the latter had only one son Ganesa. After
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the death of Subramania and Arumuga their sons fornmed a
H ndu Undivided Fanmly; that fanmily owned an ancestral house
at Othanad in Tanjore District, which was used as dwelling
by the step-nmother of the assessee, his full brother and his
cousin Ganesa; the famly also owned shops and agricultura
| ands. The family properties were managed by Ganesa and were
mai nt ai ned by himout of the agricultural and rental incone.
Adm ttedly, the

522

assessee never enjoyed any portion of the famly income.
Born and brought up in Ceylon, the assessee had his own
busi ness and properties in Ceylon. He had eight children al
born and educated in Ceylon. It appears that he started
constructing a theatre in Othanad in 1953 which was
conpleted in 1957 and ~during the said construction he paid
occasional visits and stayed sonetinmes in the famly house,
sometines in a chatram in Tanjore and at tinmes in a hotel.
Thus, from 1-4-1952 to 31-3-1953 he stayed for 8 days in
India, from 1-4-1953 to 31-3-1954 he did not cone to India
at all, from1-4-1954 to 31-3-1955 he stayed for 28 days in
India, from 1-4-1955 to 31-3-1956 he stayed for 47 days in
India and from 1-4-1956 to 31-3-1957 he stayed for 23 days
inlndia. In July 1958 the assessee on the one hand and
other menmbers of the famly on the other executed a nutua
deed of release, relinquishing each party’s rights in favour
of the other; inter falia, the assessee released all his
rights, title and interest in the famly  properties in
favour of his brothers, reciting therein that the famly
properties were never enjoyed by him but only by others.
There is no dispute and the Tribunal has also found that the
deed of release was an . instrunent bona fide -entered into
bet ween the parti es.

In the above circunstances for~ the assessnent year
1952-53, 1953-54, 1956-57 and 1957-58, the assesses filed
returns, but for the first two years after proceedings were
initiated under s. 34(1)(a) of the Act and for the latter
two years on his own offering . his income in Ceylon for
assessnment. The status declared in all the returns was that
he was 'a resident and ordinarily resident person.’ The
I ncome Tax O ficer conpleted the assessnments on the basis of
the returns filed. He also initiated penalty proceedings
agai nst the assessee under s. 28(1)(a) for not filing the
returns in tinme and levied penalties on him In the appeals
preferred by the assessee, which were principally directed
against the rejection of the claimnade by himin respect of
the double taxation relief, an additional ground was taken
that the assessee should have been treated as a ’'non-
resident’ in all the years. The Appellate Assistant
Conmi ssi oner upheld this additional ground taking the view
that since during his sojournin India the assessee was
staying in the famly house nore as a guest, he  neither
mai nt ai ned nor had maintained for him a dwelling place in
the taxable territories and, therefore, s. 4A (a) (ii) of
the Act was inapplicable. The Departnent carried the matter
in further appeals to the Tribunal but the Tribunal called
for a remand report from the Appel | ate Assi st ant
Comm ssioner after a fuller exanmination as to the factua
position whether the assessee did maintain a dwelling place
inlndia or the same was maintained for him by others
i nasmuch as the Tribunal felt that the Department did not
have an effective opportunity to neet the

523
aspect raised for the first tine before the Appellate
Assistant Conmissioner. In the renmand proceedings ora

evi dence was recorded by examning the assessee and two
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others and the final report was forwarded to the Tri bunal
On the basis of the material collected and forwarded to it,
the Tribunal took the viewthat the assessee was a natura
born Ceylon citizen staying in Ceylon nost of the tine, that
his visits to India in the aggregate were for 137 days in
the period of 11 years (from 1-4-46 to 31-3-67), that the
evi dence supported the theory that he was nbre a guest in
fami ly house in India than an inhabitant of his own house or
hone, that there was nothing to show that the assessee
enjoyed any of his famly incone or had any separate portion
of the famly house reserved for himduring his sojourn to
India and that there were no enough materials to say that
there was a residence either run or maintained by the
assessee in India. In this view of the matter the Tribuna
upheld the Appel | ate Assi st ant Conmi ssi oner’s or der
cancelling the assessnent orders nmade agai nst the assessee.
As a consequence, the Tribunal - also cancelled the penalties
that were | evied on the assessee.

At the Jinstance of the Revenue and on a direction from
the H gh ' Court the Tribunal referred the following two
guestions-to the H gh Court for its opinion

"1. Wether on the facts and in the circunstances
of the case, the Tribunal was right in
hol di'ng that the assessee was non-resident?

2. Whet her “on the facts and in the circunstances
of ' the <case, the Tribunal. was right in
hol di ng that there ~was no liability to

penal ty under section 28(1)(a) ?"

The Hi gh Court answered both the questions in favour of
the assessee and agai nst the Revenue. Wile dealing with the
first question, which was the principal question raised in
Ref erence, the H gh Court took the view that the answer to
that question depended upon a bundle of facts and their
cunul ative effect and in its view the cunul ative effect of
the totality of facts found by the Tribunal did not lead to
the inference that a dwelling place or dwelling house was
mai ntai ned by the assessee or the sane was naintained by
others for himbut on the other hand the evidence showed
that the assessee was enjoying the hospitality of his kith
and kin during his stay in the famly house where he was
treated as a guest. The High Court further held that the
nmere fact that the assessee had a right in the famly house
at Othanad in Tanjore District and that he was occasional ly
| odgi ng
524
there did not mean that he was mmintaining the same or had
it maintained for himand that what the |aw required was the
mai nt enance of a dwelling place which should be his donus
mansionalis; in other words, if the dwelling place was not
his second honme or the real centre of his life then the
assessee would be a non-resident. It is this view of the
High Court that is being challenged before wus in | these
appeal s by the Revenue.

Since the question raised before us pertains to the
proper construction of s. 4A (a) (ii) of the Act and the
requirenents thereof, it will be desirable to set out the
said provision. It runs thus:

"For the purposes of this Act-

(a) any individual is resident in the taxable
territories in any year if he-....

(ii) maintains or has nai ntai ned for him a
dwelling place in the taxable territories for
a period or periods anounting in all to one
hundred and eighty-two days or nore in that
year, is in the taxable territories for any
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time in that year."

Since the sectionis prefaced by the phrase "for the
purposes of this Act", it is clear that it raises a
statutory fiction; further the |anguage of the provision
makes it <clear that it lays down a technical test of
territorial connection anmounting to residence applicable to
all individual s-foreigners as well as Indians, including
Hi ndus, Christians, Muislins, Parsis and others irrespective
of the personal law governing them On a reading of the
provision it becomes clear that before any individual can be
said to be a resident in the taxable territories in any
previous year two conditions are required to be fulfilled:
(a) there nust be a dwelling place maintained in the taxable
territories either by the assessee hinself or by sonme one
else for himfor the requisite period and (b) the assessee
must live in the taxable territories (though not necessarily
therein) for sonetine,~ howsoever short, in the previous
year. In the instant case it was not disputed before us that
the second condition was satisfied in regard to the
assessee. The question that ~we have to consider is whether
on the facts found by the Tribunal it could be said that the
assessee mmintained or had nmaintained for hima dwelling
place in the taxable territories for the requisite period.
It was not disputed that the assessee hinself did not
maintain the famly house but it was maintai ned by Ganesa as
the manager of the H ndu Undivided Famly. If the famly
house, which was mai ntai ned by Ganesa as the Karta, in which
the assessee had a 'share or interest and stayed for short
peri ods during the previous years
525
relevant to the assessnment years in question could be
considered to be a dwelling house or a dwelling place
maintained for himor for his benefit, then no difficulty
would arise with regard to the requisite period @ because

undoubtedly that dwelling place” was there during all the
previous years relevant to the assessnent years and the
assessee wWill have to be regarded as a resident in the

taxable territories for the concerned years.

Counsel for the Revenue contended that the expression
"maintains a dwelling place" inter alia connotes the idea
that an assessee owns a dwelling house which he can legally
and as of right occupy if he is so mnded during his visits
toIndia while the expression "has nmmintained for ~him a
dwel | i ng pl ace" would cover a case where the assessee has a
right to occupy or live in a dwelling place during his stay
in India though the expenses of maintaining such dwelling
pl ace are not net by himwholly or in part and since in the
instant case it was a joint famly dwelling house maintai ned
by the Manager for the famly wherein the assessee had a
right of dwelling without any let or hindrance, it nust be
held that the assessee had maintained for him a dwelling
house. In support of these contentions strong reliance was
pl aced by himupon two decisions-one of the Madras  High
Court in S. M Zackariah Saheb v. C.1.T. Madras and the
other of Qujarat Hi gh Court in Ranjibhai Hansjibhai Patel v.
Income Tax O ficer, Special Circle, Ahnedabad. According to
himthe section nerely speaks of a dwelling place of an
assessee and does not require his actual residence in it nor
does it require any establishnment maintained by himor for
himand it would be, therefore erroneous to introduce into
the section the concept of "attachment’ or 'permanence’ or
"hone’ .

On the other hand, counsel for the assessee contended
that three aspects energe fromthe phrase "he maintains or
has maintained a dwelling place for him': (i) the volition
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of the assessee in nmmintaining the dwelling place or its
mai nt enance being at his instance, behest or request, (ii)
the expenses of mmintenance nust be net by the assessee and
(iii) the house or a portion thereof nust be set apart and
kept fit for the dwelling of the assessee. According to him
what is contenplated by section 4A (a) (ii) is the de facto
mai ntenance of a dwelling place for the assessee and not
mai ntenance for himas one of a body of individuals; in
ot her words, the section cannot apply to a case where a
dwelling place is in possession of other nmenbers of the
H ndu Undivided Famly and the assessee has a right of
common enj oynent. Counsel contended that on the facts found
in the case the

526

assessee had stayed in~ the famly house as a guest and
enjoyed the hospitality of his kith and kin and, therefore,
though as a co-parcener~ he had a right in the fam |y house
his occasional lodging there could not nean that he was
mai ntai ning the same or had it maintained for him In other
words it was not his home. Strong reliance was placed by him
on the Bonmbay Hi gh Court decision in C|.T. Bonbay North,
etc. v. Falabhai Khodabhai Patel where the connotation of a
"dwel I i ng pl ace" occurring in s.4A (a) (ii) was equated with
a house which coul d be regarded by the assessee as his hine.
He urged that both the Tribunal and the Hi gh Court were
right in coming to the conclusion that the famly house had
not been nmmintained for the benefit of the assessee as his
abode or hone away ‘from Ceylon -and, therefore, he was
rightly regarded as a non-resident.

At the outset it —may be pointed out that the section
uses the expression 'dwelling place , a flexible expression
but the expression nust be construed according to the object
and intent of the particular legislation~in which it has
been wused. Primarily the expression neans 'residence’
"abode’ or 'honme’ where an individual is supposed usually to
live and sleep and since the expression has been used in a
taxing statute in the context of a provision which l'ays dawn
a technical test of territorial connection anmounting to
resi dence, the concept of an abode on hone woul d be inplicit

init. In other words, it mnust be a house or a portion
thereof which could be regarded as an abode or home of the
assessee in the taxable territories. In —our view, -this

aspect of the natter has been rightly enphasized by the
Bonbay High Court in Phul abhai Khodabhai’'s case (supra),
where Chief Justice Chagla has observed thus:
"When we ook at the |anguage used by the
Legislature, it is clear that what is sought to be
enphasi zed is that there nust be not only a residence
or a house for the assessee in the taxable territories,
but there nust be a hone.
The connotation of a dwelling place is undoubtedly
different from a nere residence or a mere house in
which one finds oneself for a tenporary or ‘short
period. A dwelling place connotes a  sense of
per manency, a sense of attachment, a sense of
surroundi ngs, which would pernit a person to say that
this house is his hone. Undoubtedly a man nay have nore
than one home; he may have a hone at different places;
but with regard to each one of these he
527

nust be able to say that it is sonething nore than a

nmere house or a nere residence."

Simlar view was expressed by M. Justice Rowatt in
Pi ckl es v. Foul sham where the question whether the assessee
was a resident in England for the purpose of payment of
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I nconme-tax had to be decided on general principles in the

absence of any statutory provision in the English statute

with regard to residence as we have in our taxing statute.

At page 275 of the report the |earned Judge observed thus:

"A man, | suppose, may keep a house for his wife

and conme there nerely as a visitor; he may keep a house
for his nother, and, when he can get away, always go
there to see her; but it may be that it is his nother’s
house, even if he is paying for it, and he is going
there as a visitor. He keeps the house for his wife and
children; it my be that he is going there as going
hone; it may be that that is the centre really of his
life, that he keeps  many bel ongi ngs there, and so on
and his time in Africais really, in truth, a period of
enforced absence fromwhat is truly his residence. Now
it may be one, or it nay be the other."

In other words, the test-which the |earned Judge laid
down was that when you go to a house you should be really
goi ng hone, then you are going to a dwelling house whet her
nmai ntai ned by you or by soneone else, a nda house nay be
your home  whether it belongs to you or belongs to soneone
el se. In other words, with regard to the house where he goes
and lives, he nust be able to say that it is his abode or
hone. It is, therefore, not possible to accept the
contention of |[|earned counsel for the Revenue that it is
erroneous to introduce the concept of home or abode into the
section.

Secondly, the section uses two expressions: "he
mai ntains a dwel ling place" and "he has maintained for hima
dwel ling place."” The latter expression, obviously, neans he

causes to be maintained for him a dwelling place. This is
clear from the fact that the relevant provision in the 1961
Act has now been altered and it says "he causes ' to be
mai ntained for hinm and in the Notes on C auses to the
concerned Bill it has been explained that the words "has
mai ntained" in s. 4A(a)(ii), have been replaced in the draft
by the words "causes to be rmaintained", which express the
intention better. Now, in either of these expressions the
volition on the part of the assessee in the maintenance of
the dwelling pl ace energes very —clearly; whether he
mai ntains it or he causes

528

it to be maintained, the nmaintenance of the dwelling place
nmust be at his instance, behest or request and when it is
mai nt ai ned by someone el se other than the assessee, it nust
be for the assessee or for his benefit.  Therefore, the
guestion that will have to be considered in the instant case
is whether on the facts found by the Tribunal the famly
house which was maintained by Ganesa as the Karta could be
regarded as an abode or hone of the assessee naintai ned at
the instance of the assessee and for his benefit? The facts
found in the instant case are: (1) the assessee, born and
brought up in Ceylon, had his own business and properties in
Ceylon, (2) he had 8 Children all born and educated in
Ceylon, (3) the HUF (of which the assessee was a
coparcener at the material tinme) owned an ancestral house at
Ot hanad, which had been and was being used as a dwelling by
the assessee’s step-nother, his full brothers and his cousin
Ganesa, and the same was being naintai ned by Ganesa out of
income of famly properties, (4) during the previous years
relevant to the assessnent years in question while the
construction of the assessee’s theatre in Othanad was in
progress, the assessee paid occasional visits and stayed
sonmetines in the famly house, sonetines in chatram at
Tanjore and at times in a hotel, (5) there was positive
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evidence on record that during his stay in the fam |y house
the assessee was considered only as a guest enjoying the
hospitality of the famly, (6) the assessee adnmttedly never
enjoyed any portion of the famly incone nor was he
connected with the nmanagement of the famly properties,
including the house and (7) in July 1958 by a deed of
rel ease the assessee relinquished all his right, title or
interest in the family properties in favour of his brothers.
On these facts it becones transparently clear that the
assessee whenever he stayed in the fanmly house during the
rel evant previous years was nore a guest therein enjoying
the hospitality of his kith and kin than an inhabitant of
his own abode or hone and further that the famly house was
mai nt ai ned by Ganesa not at the instance of the assessee nor
for his benefit but it was naintained by himfor the rest of
the famly. It is true that the house at Orthanad was at the
material time a joint famly house in which the assessee as
a co-parcener had a share and interest; it is also true that
as a coparcener hehad a right to occupy that house without
any |let. ‘orhindrance, but nere ownership of a fractiona
share or interest in the famly house with the consequent
right to occupy it wthout ~anything nore would not be
sufficient to satisfy the requirenments of section 4A(a)(ii),
for, the requirements thereof are: not only there nust be a
dwel ling place in which the assessee has a right to |ive but
he must maintain it as his home or he nust have it
mai ntai ned for himas his hone. The naterial on record shows
that the family house in which he stayed was neither his
abode or home nor

529

was it maintained by Ganesa at the instance of the assessee
or for his benefit.

Turning to the two decisions-one of ~the Madras High
Court and the other of the GCujarat H'gh Court-on ' which
reliance was placed by counsel for the Revenue, we nmay at
once say t hat bot h the deci si ons are clearly
di stingui shabl e. The decision of ' the Madras Hi gh Court in
Zackriah Sahib’s case (supra) dealt wth a case of an
assessee who was a Mihamuadan nerchant. He ~carried on
business in Ceylon and resided there. H's parents lived in
British India, as it then was, in a house owned by his
not her. The assessee’'s wife also lived in British |ndia-
sonetines with his parents and sonetinmes with her parents:
The assessee was remitting nonies now and then to his
parents for their mmintenance. He visited British India
during the year of account and stayed in his nother’s house
with his parents. The Appellate Tribunal held  that the
assessee was resident in British India within the nmeaning of
s 4A(a)(ii). Reversing this decision, the Madras H gh Court
held that the assessee did not nmaintain a dwelling place in
British India and that his nother’s house was maintained for
the parents of the assessee and not for the assessee
hi nsel f. Cbviously, the house bel onged to the nother of the
assessee which he had no legal right to occupy and,
therefore, it could not be said that the assessee mai ntained
a dwelling place in British India. Counsel, however, relied

upon certain observations nade by Vi shwanatha Sastri, J., in
that Judgment, which run thus:
"The expression "maintains a dwelling place

connotes the idea that the assessee owns or has taken
on rent or on a nortgage wth possession a dwelling
house which he can legally and as of right occupy, if
he is so mi nded, during his visit to British
India..... In our opi ni on, t he expression " has
mai ntai ned for him would certainly cover a case where
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the assessee has a right to occupy or live in a
dwelling place during his stay in British India though
the expenses of mmintaining the dwelling place are not
nmet by himin whole or in part. A menber of an
undi vided H ndu famly..... has a right to live in the
fam |y house when he goes there, though the house is
mai ntai ned by the nmanager of the famly and not by the
assessee from his own funds....In such cases it can be
said that the assessee has a dwelling place naintained
for himby the manager of the fanmily for he has a right
to occupy the house during his visits to British

I ndia."

Rel ying on the aforesaid passage, counsel urged that in the
i nstant case the house at Othanad was nmi ntai ned by Ganesa
as a Karta of the family and since the assessee as a
coparcener had a right to live in it
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during his visits to I'ndia it nust be held that the assessee
had mai ntained for-hima dwelling place in India. It is not
possi ble to accept this contention, for, in our view the
af oresai d passage, taken in its content, does not |ay down
as a proposition of law that nere ownership of a fractiona
share in a famly house with a consequent right to occupy
the same with nothing nore would constitute it a dwelling
house of such owner within the neaning of s. 4A(a)(ii); for,
it must further be /shown that it was  nmaintained by the
manager at the instance of the assessee and for his benefit.
That is how the aforesaid passage has been partly expl ai ned
and, in our view, rightly, by the Madras High Court in a
subsequent decision in Cl.T. Madras v. Janab A P. Mhaned
Noohu & O's. The Gujarat decision in Ranjibhai Hansjibhai’s
case (supra) was clearly a case where the joint fanmly house
was mai ntained as a dwelling place for the benefit of al
menbers of the joint famly, including the assessee. The
mai n contention urged on behalf of the assessee in that case
was that the dwelling house was not maintained for the
assessee as an individual but it was nmintained not only for
himbut for other nenbers of the joint famly as 'well and,
therefore, the requi rements of the section were not
satisfied. The contention was negatived. In other words, it
was not disputed in the GQujarat case that a dwelling house
was mai ntained by the manager of the fanmily for the benefit
of the assessee. In the instant case on the facts it has
been found that the famly house was nmintained by Ganesa
not for the assessee, nor for his benefit but for the other
fam ly menbers.

Having regard to the above discussion it is clear that
though the assessee could be said to have had a share in the
joint famly house with a consequent right to  occupy the
sanme it could not be said that the said fam |y house was
mai ntai ned by Ganesa as the Karta of the fanmily as a
dwelling place for the assessee or for his benefit nor was
it mintained by him at the instance of the assessee.
Moreover, his stay in the famly house has been found to be
as a guest enjoying the hospitality of his kith and kin
rather than as an inhabitant of his abode or home. In this
view of the matter the assessee, in our view, was rightly
regarded as a non-resident. The appeals are therefore,
di smi ssed.

S R Appeal s di sm ssed.
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