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ClVIL APPEAL NCS. 60, 61, 62, 63 AND 64 OF 2001
S.B. SINHA, J :

The effect 'of the reconmendations of a Commttee of two
Judges as regards criteria for grant of ‘selection scale appointed by an
Acting Chief Justice which have subsequent!|y been approved by a
Full Court of the High Court is in -question in these appeals which
arise out of a judgnment and order passed by a Division Bench of
Raj ast han Hi gh Court dated 23rd Novenber, 2000 in D.B. GCvil Wit
Petitions No. 671 of 2000, 987 of 2000 and 1263 of 2000.
The High Court of Rajasthan in exercise of its power conferred
upon it under Section 46 of the Rajasthan H gh Court Ordi nance 1949
read with Article 225 of the Constitution of India and all other powers
enabling it in that behalf nade Rul es known as Rul es of the High
Court of Judicature for Rajasthan, 1952 (hereinafter called and
referred to as "the Rules").

The Rules came into force on or about 1st Cctober, 1952.
Chapter 3 of the said Rules refers to Adm nistrative Business of the
H gh Court.

The Rul es of the High Court were anmended by a Resol ution of
the Full Court of the H gh Court on 26.11.1966; and the rel evant
portion of the Mnutes thereof are as under-:-

"M nutes of the proceedings of the Full Court
Meeting held on Saturday, the 26th Novenber,
1966, at 11 A°M in the Chanber of the Hon' ble
the Chief Justice.

* k% %
AGENDA :
l. Amendrent in the Hi gh Court Rules
relating to the Adm nistrative Business of
the Court.

. Any other matter which Hon' ble the Chief
Justice may like to be discussed.

DECI SI ONS
ITEMNO Il :-

The amendnents proposed by the Hon' ble
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Adm ni strative Judge in Chapter 11l of the Hi gh
Court Rules relating to the adm nistrative and
executive business of the Court were considered.

Resol ved that in exercise of the powers
conferred by Section 46 of the Rajasthan Hi gh
Court Ordi nance, 1949, and Articles 225, 227, 233,
234 and 235 of the Constitution of India and al
ot her powers enabling the Court in that behalf, the
foll owi ng changes and amendnents in Chapter |11
of the H gh Court Rules relating to the
adm ni strative and executive business of the Court
be effected :-

1. The words "Executive and" occurring

in the heading of Chapter |11 shall be
omtted;

2 For rules 14 to 22 the followi ng rules

shall be substituted : -

"14. Adm nistrative business relating to

control over subordinate courts and to

superi ntendence over courts and tribunals. Al

adm ni strative business of the Court relating to the
control over subordinate courts vested in the Court
under Article 235 of the Constitution or otherw se
and to the superintendence over the courts and
tribunals vested in the Court under Article 227 of
the Constitution or otherw se shall be disposed of
as provided hereinafter.

15. Matters on which all Judges shal |l be
consulted. On the following natters all the Judges
of the Court shall be consul ted, nanely : -

(c) proposals as to changes in or the issue
of new rules for the guidance of
subordi nate courts;

(d) appoi nt nent, pronotion and seniority
of Judicial offices;

(e) wi t hhol di ng of pronotion,
supersession or reduction of Judicia
Oficers;

(f) renoval or dismssal of any Judicia
Oficer;

(9) conpul sory retirenent of Judicia

O ficers otherwi se than by way of
puni shrent ;

(h) i nportant questions of policy or those
affecting the powers and status of the

Court laid before the Court by the

Chi ef Justice or any other Judge;

(1) any matter which the Chief Justice or
the Adm nistrative Commttee, as

constituted under Rule 16, may

consider fit to be laid before themfor

consi derati on.
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16. Administrative Commttee. (1) A

Conmittee of Judges shall be formed conposed of

the Chief Justice, the Administrative Judge and

such other Judge or Judges as the Chief Justice

may, fromtime to time, appoint. This Conmittee
shall be called the Adm nistrative Comrittee.

(2) Subject to these Rules, the

Administrative Comrittee shall act for the Court
inits administrative business in respect of the
matters enunmerated in rule 17.

17. Matters on which the Adm nistrative
Committee shall be consulted. The

Adm ni strative Coomttee shall be consulted on
the follow ng mattes, nanely

(a) the i ssue of general letters to subordinate
courts;
(b) the issue of directions regarding the

preparation of returns and statements; and

(c) any other matter which the Chief Justice or
the Adm nistrative ' Judge nmay desire to be
brought before it.

18. Consultation how made.- The

consultation with the Judges and t he

Admi ni strative Committee, referred to in Rules 15
and 17 respectively, shall be made either by
circulating the papers connected with the matter
anong the Judges or the Administrative

Conmittee, as the case may be, or by laying the
matter before a neeting of the Judges or the

Adm nistrative Commttee called by the Chief

Justi ce.

19. Decision in case of difference of opinion.-

Al the matters referred to in Rules 15 and 17 shal
be di sposed of in accordance with the views of the
majority, and in case the Judges, including the Chief
Justice, are equally divided, in accordance with the
views of the Chief Justice.

20. Administrative business to be disposed of

by the Chief Justice.- Subject to Rules 15 and 17,
the administrative business referred to in Rule 14
shal | be disposed of by the Chief Justice.

21. Appointrment of Admi nistrative Judge

and allocation of work.- (1) The Chief Justice shal
appoint a Judge to carry on the genera

adm nistration of the Court. Such Judge shall be
called the Administrative Judge and shall dispose
of the adm nistrative business in accordance with
rule 22.

(2) The Chief Justice may al so, by a genera

or special order, allocate specified business for
di sposal to any other Judge or a Comittee of
Judges, and such Judge or Committee of Judges
shal I di spose of the same, subject to any speci al
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directions of the Chief Justice.

"26. Papers to be subnmitted to the Chief

Justice after circulation.- After any papers have
been circul ated for opinion, they shall be submtted
again to the Chief Justice, who shall exani ne the
matter and i ssue orders in accordance with Rule

19."

"29.- Quorum - The quorum necessary for
the transaction of business shall be not |ess than
two-third of the Menbers in the case of a neeting
of the Administrative Committee and not |ess than
one-hal f of the Judges in the case of a Judges’
neeting. "

1. The existing Rule 32 shall be re-
nunbered as Sub-Rule (1) of that

Rul e, and the follow ng new Sub-Rul e

(2) shall be added : -

"(2) For the renoval of doubt, it is hereby
mentioned that all adm nistrative work

di sposed of by the Chief Justice, the

Adm ni strative Judge or any other Judge or
Judges to whom the work has been assigned
by the Chief Justice for disposal shall be
deened to be di sposed of by the Court.™

Rule 32 of the said Rules is as under

32. Effect of any irregularity in or omssion
to follow the procedure laid down in this
Chapter :-

(1) No irregularity in, or omssion to foll ow,

the procedure laid down in this Chapter shall affect
the validity of any order passed or anythi ng done
under these Rul es.

(2) For the renoval of doubt, it is hereby
nentioned that all adnministrative work di sposed of
by the Chief Justice, the Adm nistrative Judge or
any other Judge or Judges to whomthe work has
been assigned by the Chief Justice for disposa
shal | be deened to be di sposed of by the Court.”

On or about 17.1.1969 Rajasthan Hi gher Judicial Service Rules,

1969 cane into being which inter alia contained a provision relating
to grant of selection scale in terms of Rule 23 thereof which reads as
under : -

"Appointnments to posts in the Selection G ade
;- Appointments to the posts in the selection
grade of the service shall be made by the
CGovernor in consultation with the Court on the
basis of nmerit.

On or about 30th of April, 1990 a Conmittee of two Hon' ble
Judges of the said Court was constituted by the Full Court for the
pur pose of consideration of individual nerit of the judicial officers of
Raj ast han Hi gher Judicial Service (RHIS) relating to appointnent to
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sel ection scale. Pursuant to or in furtherance thereof a Committee of
two Judges considered the same and suggested that |ast five years of
ACRs to be considered in the nerit criteria therefor. However, the
Full Court by Resolution dated 5th Cctober, 1990 took a decision to
take into consideration three good ACRs out of five ACRs only for

the said purpose. As regards grant of super tinme scale to Rajasthan
Judicial Service, the Full Court of the Hi gh Court by a Resolution
dated 14.8.1997 adopted the criteria of five good ACRs out of seven
ACRs for grant of super time scale.

The Acting Chief Justice of the H gh Court, however,

constituted a Comm ttee consisting of two Judges of the said Court to
consi der/ exami ne and to nmake recomendations for formation of

of ficiating pronotee RHIS of ficers for their substantive appoi ntnent

in their service and for pronotion of RHIS officers in the ordinary
scale to selection scale by an order dated 26th March, 1998. The
Conmittee submitted its report on 30th March, 1998, upon considering
the cases of all eligible candidates in the light of the existing Rules as
al so the Full Court Resolutions. Wth a viewto arrive at its finding,
the Committee, however, found those officers fit and neritorious for
grant of selection grade who obtained at |east five outstandi ng/ very
good/ good ACRs out of seven and where no adverse entry was

recorded. As regards those, whose ACRs have not been recorded for

one reason or the other, the Commttee deferred consideration of their
cases for the tine /'being. The Conmttee, however filed an additiona
report on 27.4.1999 whose cases were deferred earlier

The matter was placed before the Full Court on 30th April, 1999

by the Chief Justice. Twenty Hon' bl'e Judges of the H gh Court
participated therein. . By Resolution dated 30th April, 1999, the Ful
Court considered the report submtted by the said tw Judges
Conmittee and approved the nane of 25 officers who were found fit

for grant of selection scale. The cases of the respondents herein al ong
with four others, however, were deferred. The matter relating to the
additional report of the said two Judges’ Committee was again placed
before the Full Court on 27-11-1999. It accepted the report of the
Conmittee and declined to grant selection scale to the respondents
herein. Pursuant to or in furtherance of the aforenentioned
recomendati ons nmade by the Hi gh Court, the Governor by a
notification dated 5.2.2000 made appointnment to the officers of

H gher Judicial Service nanmed therein to the post of sel ection grade
with effect fromthe date mentioned agai nst their names respectively.

The first respondent in each of these appeals filed wit petitions
guestioni ng non-grant of selection grade to-themby filing wit
petitions before the Jai pur Bench of the Rajasthan H gh Court.

By reason of the inpugned judgnment the Hi gh Court inter alia
hel d :

(1) The Acting Chief Justice was not authorised-to constitute the
two Judges Conmmittee, and, thus, it could not make/ lay

down any nerit criteria.

(2) As all the Judges of the H gh Court have not been consulted,
the Committee appointed by the Acting Chief Justice al one

could not evolve the nerit criteria in view of sub-rule (h) of

Rul e 15 of 1952 Rul es.

(3) The earlier policy decision adopted by the Full Court could
not be changed as Rule 15 of 1952 provides for prior

consul tation of the Judges of the Hi gh Court and as al

Judges were not consulted in the matter subsequent approva

thereof could not cure illegality.

The said wit petitions were disposed of with the foll ow ng
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directions : -

(i) We direct the respondents to consider the

cases of all the three petitioners afresh against the
vacanci es occasioned in 1998 and 1999 in view

of the nerit criterion evolved and approved by

the Full Court in the year 1990 and 1994. |If they
are found eligible for pronption to sel ection

scal e of the RHIS, they can be accorded the

sel ection scale by creating supernunerary posts
interms of Rule 18 of the Rajasthan Service

Rul es.

(ii) This decision shall not affect the order dated
February 5, 2000 whereby sel ection scale of the
RHJS was granted to twenty six officers.

(iii) /The fresh consideration as directed above is
expected to be done as expeditiously as possible,
in the neanwhil e three posts in the selection

scal e of the RHIS shall be kept vacant.

However, it was observed

"I't is however nade clear that though we

have declared the entire exercise of the
respondents in granting selection scale as illega
yet we do not intend to unsettle the grant of
selection scale to twenty six judicial officers as
they are not before us. W, therefore, direct that
thi s decision shall not affect the order dated
February 5, 2000 of the respondent whereby

sel ection scale was granted to twenty six judicia
officers. But if the petitioners, after

consi deration of their service record from1993 to
1997 and from 1994 to 1998 are found eligible

for selection scale, they shall be considered with
reference to the selection of 1998 and 1999 when
their junior colleagues were pronoted. The
petitioners in that event can be accorded the

sel ection scale of the RHIS by creating
supernunerary posts in terns of Rule 18 of the

Raj ast han Service Rules."

Lear ned counsel appearing on behal f of the appellant, would
submit that having regard to the provisions of the Rules, the H gh
Court must be held to have conmitted an error in holding that the
Acting Chief Justice had no jurisdiction to constitute the Conmittee.

It was contended that once it is held that the Acting Chief Justice had
the jurisdiction to constitute a Committee and the decision of the said
Conmittee was approved by the Full Court, the earlier policy decision
must be held to have been varied by the Hi gh Court. The |earned

counsel in support of the said contentions has placed strong reliance in
State of Uttar Pradesh v. Batuk Deo Pati Tripathi and Anot her

reported in [(1978) 2 SCC 102], Brij Nath Pandey v. State of U P. &
Os. [JT 2000 (9) SC 464], Regi strar, H gh Court of Madras v. R
Rajiah [(1988) 3 SCC 211].

M. Surya Kant, |earned counsel appearing on behalf of the first
respondent in each case, would, on the other hand, submit that as the
power of the Chief Justice to constitute a Cormittee is governed by a
statutory rule, he must be held to have acted without jurisdiction in
appointing the said Coommittee. Strong reliance in support of the said
contention has been placed in Orissa Snall Industries Corpn. Ltd. and
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Anot her v. Narasi ngha Charan Mhanty and others [(1999) 1 SCC
465] .

The term "Chief Justice" will include the Judges authorised to
act on his behalf in view of interpretation clause contained in Section
3. Chapter Il of the Rules provides for adm nistrative business of the
Court. In terms of Rule 14 of the Rules, Adm nistrative Business of
the Court relating to control over subordinate courts vested either
under Article 235 or 227 of the Constitution of India were to be
di sposed of as provided therein

The Rul es have been made by the Hi gh Court. The Hi gh Court,

therefore, can also anend the rules. It is not the case of the wit
petitioners-First respondents herein that the Hi gh Court had no
jurisdiction to evolve the criteria for grant of selection scale to the
of ficers of the Rajasthan Judicial Service or Rajasthan Hi gher Judicia
Service. It may be true that by reason of Resolution dated 5th October,
1990 the Full Court inter alia opined that for the purpose of grant of
sel ection scale three good ACRs out of five ACRs were to be taken

into consideration but the said decision of the Full Court was subject
to anmendnent/nodification thereof.

A reading of the aforementioned rules clearly goes to show t hat

the Chief Justice has the requisite jurisdiction to constitute a
Commttee and the report of the Conmm ttee upon consultations of al

the Judges of the High Court in terns of Rule 15 shall becone a
decision of the Court. Rule 29(2) and Rule 32 as quoted (supra) also
clearly show that even no irregularity which night have taken place in
the procedure laid down in Chapter 111 shall not affect the validity of
the order passed or anything done in the Rules and the sanme shall be
deened to be di sposed of by the Court. The legal fiction created nust
al so be given its full effect.

It is beyond any pale of controversy that the control over the
subordinate courts within the neaning of Article 235 of the
Constitution of India is that of the High Court. Such control of the
Hi gh Court includes general superintendence of the working of the
subordi nate courts, disciplinary control over the Presiding Oficers,
di sci plinary proceedi ngs, transfer, confirmation-and pronotion and
appoi ntnent etc. Such control vested in the High Court is conplete.
[ See H gh Court of Judicature for Rajasthan v. Ranesh Chand

Pal iwal , (1998) 3 SCC 72, District Judges Baradakanta M shrav.

Hi gh Court of Orissa (1976) 3 SCC 327, High Court of Punjab v.

State of Haryana, (1975) 1 SCC 843, Yoginath D. Bagde v. State of
Maharashtra (1999) 7 SCC 739, State of Haryana v. |nder Prakash
Anand, (1976) 2 SCC 977 and State of Assamv. S.N. Sen (1971) 2
SCC 9].

It is also true that the powers of the Chief Justice under Articles

235 and 229 of the Constitution of India are different and distinct.
Wereas control over the subordinate courts vests in the Hi gh Court

as a whole, the control over the H gh Court vests in the Chief Justices
only. [See Al India Judges’ Association v. Union of India, (1992) 1
SCC 119]. However, the same does not nean that a Full Court cannot

aut horise the Chief Justice in respect of any natter whatsoever. In
relation to certain matters keeping the rest of it initself by the Ful
Court, authorization to act on its behalf in favour of the Chief Justice
on a Conmittee of Judges is permissible in law. How far and to what
extent such power has been or can be del egated woul d be di scernible
only fromthe rules. Such a power by the Full Court can also be
exercised fromtinme to tine.

The Judges of the Rajasthan H gh Court, as noticed
herei nbefore, in terms of sub-rule (2) of Rule 21 of the Rules
authorised the Chief Justice to constitute a conmittee. Such
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constitution of the commttee by the Chief Justice having been made
internms of the rules nmust be held to have been made by the Hi gh

Court itself. Such authorization is not a linited one as thereby the
extent to which such authorization can be exercised has not been spelt
out. Furthermore, authorization in ternms of sub-rule (2) of Rule 21 of
the Rul es having been laid down in Chapter Il1 which relates to the
Admi ni strative Business of the Court, there cannot be any doubt

what soever even in the matter of control of the H gh Court in terns of
Article 235 of the Constitution of India, the Chief Justice of the High
Court had the jurisdiction to exercise the said power.

Once such a resolution authorising the Chief Justice to

constitute a conmittee has been passed; having regard to the decision
of this Court in the H gh Court of Judicature of Bonbay v. Shirish
Kumar Rangrao Patil [(1997) 6 SCC 339], there cannot be doubt

what soever that the exercise of power by the Chief Justice in that
behal f was absolutely valid. It is, therefore, not correct to contend
that the Chief Justice could appoint the two-Judges commttee only
with the approval of the Full Court.

Exerci se of power by the Chief Justice, however, indisputably
nmust be made in terms of the rules. The questions raised in these
appeal s must, therefore, be considered fromthat angle.

The High Court, in/our opinion, therefore, clearly erred in
arriving at the aforenentioned finding that the constitution of the
commttee was ill egal

The subm ssion on behalf of the respondents to the effect that in

the matter relating to fixation of criteria for the purpose of

appoi ntnent to the sel ection grade, the two-Judges comittee could

not be made without consulting all the Judgesis stated to be rejected.
The said subnission is based on a total nisconception. Laying down

the merit criteria for appointnment to the selection grade al so was
within the domain of the Hgh Court. 1t could not only |lay down such
criteria but also amend or nodify the same fromtinme to time. For the
sai d purpose al so the Chief Justice could appoint a'conmmittee, the
recomendati on whereof was to be subject to the approval of the Ful
Court. Rule 15 of the Rules does not say that before 'an action can be
initiated in that behalf by the Chief Justice-all the Judges ‘are to be
consulted. Rule 15 of the Rules postulates a final decision in the
matter specified therein and not initiation of process therefor.

It is also incorrect to contend that all the Judges of the High
Court are required to be consulted at a tine.

The | earned counsel appearing on behal f of the respondents is

again not correct in contending that the two-Judges Conmittee was

not justified in evolving a nerit criteria different fromthe one
approved by the Full Court. The two-Judges Conmittee did not take

any final decision in that behalf. 1t having regard to the facts and
ci rcunst ances of the case and upon consideration of the extant rules

as well as the earlier decisions of the Full Court applied certain
principles and criteria which inevitably was subject to approval of the
Full Court.

The procedure for holding a Full Court neeting as quoted supra
woul d clearly show that the nmeeting which had requisite quorum as
contenpl ated under Rule 29 woul d amount to conpliance of the

Rul es.

Al t hough Rule 15 provides that all the Judges shall be
consulted in the matters enunmerated therein but Rule 18 provides for
t he node and nmanner thereof.
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If such consultation is to be made by circul ati on, undoubtedly,

the rel evant docunents are required to be circulated to all the Judges.
In the event, however, such consultation is to be effected by placing
the matter before a Full Court, all the Judges are therefor invited but
the sane would not nean that in the event, one or nore Judge (S)
does/do not attend the Full Court, the resolution passed by it shall be
invalid. Rule 29 provides for a quorum In the case of a neeting of
the Judges of the court, the quorumwill be conplete if one-half or
nore of the Judges attend the sanme. Consultation with all the Judges
woul d, thus, not mean that even if sone of the Judges do not choose

to nake thenselves available in a Full Court Meeting, consultation
with all the Judges shall not be conplete.

We nay notice that even in the Full Court neeting held on 26th
Noverber, 1966 all the Hon'ble Judges of the H gh Court were not
present.

The Conmm ttee was constituted for the purpose of considering

the cases of concerned officers: It is not and cannot be the case or the
contention of the wit petitions that even for the purpose of

considering the case of the eligible judicial officers at the threshold, it
was absol utely necessary to place the matter before the Full Court.

The Acting Chief Justice constituted the Conmittee for a specific

purpose. The Committee nmerely submitted its opinion which was

subj ect to approval by the Full Court. Once the opinion of the matter

is approved by the Full Court, in our opinion, it must be held that

there had been a conpliance of Rule 15 of the Rul es.

Interpretation of a Statute depends upon the text and context
thereof. A Statute should be interpreted having regard to the purpose
and object for which the same was nade. The Chief Justice of a High
Court al though first anobngst the Judges, by the nature of office he
hol ds, he is the head of the State Judiciary. Authorisation by the Ful
Court in favour of the Chief Justice to constitute a Conmittee and/or
take actions for the subordinatejudiciary must be viewed fromthat
context. Rule 15 of the Rul es provides for such matters which require
consul tations with the other Judges of the H gh Court.

Question of consultation with the Judges would not ari'se unless

the subject matter therefor is identified. It is for Hon' ble the Chief
Justice of the High Court to identify such matters and pl ace the same
before the Full Court with rel evant papers and docunents.

It is, therefore, axiomatic that not only the Chief Justice of High
Court was free to initiate any proceedi ngs and obtain the opinion of a
Commi ttee of Judges on such matters and the only | egal requirenent
therefor is to place such proposals together wi ththe opinion of the
Conmittee before the Judges of the High Court so that the matter can
be fully thrashed out. Once the Full Court approves the
recomendati ons made by the Committee of Judges, it becones

deci sion of the Court which could be sent to the Governor for acting

t her eupon.

An al nost identical question came up for consideration whether

the H gh Court can delegate its power to a Judge or a snal

Conmittee of the Judges of the Court so as to authorise it to act on
this behalf in State of Uttar Pradesh v. Batuk Deo Pati Tripathi and
Anot her (supra). In no uncertain terns it was held :-

"The control vested in the Hi gh Courts by that
article conmprehends, according to our deci sions,
a large variety of matters like transfers,
subsequent postings, |eave, pronotions other
than initial pronotions, inposition of mninor
penal ties which do not fall within Article 311,
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deci si ons regardi ng conpul sory retirenents,
recomendati ons for inposition of nmjor

penalties which fall within Article 311, entries in
character rolls and so forth. |If every Judge is to
be associated personally and directly with the

deci sion on every one of these matters, severa

i nportant matters pertaining to the High Court’s

admnistrative affairs will pile into arrears |ike
court arrears. |In fact, it is no exaggeration to say
that the control will be better and nore

effectively exercised if a smaller comittee of
Judges has the authority of the court to consider
the manifold matters falling within the purview

of Article 235. Bearing in mnd therefore the
nature of the power which that article confers on
the H gh Court, we are of the opinion that it is
wong to characterize as ' del egation’ the process
whereby the entire Hi gh Court authorises a Judge

or sonme of the Judges of the Court to act on

behal f of the whole Court. Such an authorization
ef fectuates the purpose of ‘Article 235 and i ndeed
without it the control vestedin the H gh Court
over the subordinate courts will tend gradually to
becone | ax and ineffective. Admnistrative
functions are only /a part, though an inportant
part, of the Hi gh Court’s constitutional functions.
Judi cial functions ought to occupy and do in fact
consume the best part of a Judge' s time. For

bal anci ng these two-fold functions it is inevitable
that the administrative duties should be left to be
di scharged by sone on behalf of all the Judges.
Judi cial functions brook no such sharing of
responsibilities by any instrunmentality."

In Registrar, High Court of Madras v. R Rajiah (supra), it was

observed

"23. In Rajiah’s case, a Review Committee

consi sting of three judges was appointed by a
resol ution of the H gh Court. In the neeting of
the Review Conmittee held on June 25, 1979 to
consi der the case of the respondent Rajiah, only
two judges of the High Court were present. The
two judges cane to the conclusion that the
respondent, Rajiah, should be conpul sorily
retired with effect fromApril 2, 1980. The

Di vi sion Bench found that the third judge had no
noti ce of the neeting held on June 25, 1979, but
he agreed with the view expressed by the two
judges with a slight nodification that the
respondent would retire with effect from March

3, 1980 under Rule 56(d) of the Fundamenta

Rul es. The Division Bench of the Hi gh Court

took the viewthat as all the three judges had not
sat together and considered the question of

conpul sory retirenent of respondent Rajiah, and
that, further the third judge having al so nodified
the decision of the two judges, nanely, that the
respondent would be conpul sorily retired with
effect from March 3, 1980, the inmpugned order

of compul sory retirenent of the respondent,
Rajiah, was vitiated. It is true that the nmenbers
of the Review Committee should sit together and
consi der the question of conpul sory retirenent,
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but sinply because one of themdid not
participate in the neeting, and subsequently
agreed with the view expressed by the other two
judges, it would not vitiate the decision of the
Conmittee to conpul sorily retire the respondent.
The third judge mght (sic not) be justified in
correcting the date with effect fromwhich the
respondent woul d conpul sorily retire, but that is
a very mnor issue and would not, in our opinion
make the decision invalid.

24. In regard to the case of the other
respondent, nanely, K Rajeswaran, the Hi gh

Court took the view that the constitution of the
Revi ew Committee by the Chief Judge and not

by the Full Court was illegal. W are unable to
accept the view of ‘the Hgh Court. W fail to
under stand why the Chief Justice cannot appoint

a Review Conmttee or an Adm nistrative
Conmittee. ~But in one respect the Hi gh Court is,
in our opinion, correct, nanely, that the decision
of the Review Committee shoul d have been

pl aced before a meeting of the judges. |In the
case of the respondent, K Rajeswaran, the
deci si on and recomendati on of the Review
Conmittee was not placed before the Full” Court
Meeting. Nor is there any nmaterial to show that
the sane was circulated to the judges.: In that
sense, the recommendati on of the Review
Conmittee was not strictly |egal "

Furthernore, the term nol ogy ’'consultation’ used in Rule 15

havi ng regard to purport and object thereof nust be given its ordinary
nmeani ng. In Words and Phrases (Pernmanent Edition, 1960, Vol une

9, page 3) to 'consult’ is defined as 'to discuss sonething together, to
del i berate’. Corpus Juris Secundum (Vol une 16A, Ed. 1956, page

1242) al so says that the word "consult’ is frequently defined as

nmeani ng 'to di scuss sonething together, or to deliberate’. By giving

an opportunity to consultation or deliberationthe purpose thereof is to
enabl e the Judges to make their respective points-of view known to

the others and discuss and exam ne the relative nerits of their view It
is neither in doubt nor in dispute that the Judges present in the
neeting of the Full Court were supplied with all the requisite

docunents and had full opportunity to deliberate upon the Agendain
qguesti on.

There is anot her aspect of the matter which may require

consideration. For all intent and purport the report of the two Judges
Conmittee has been approved by the Full Court. Once approved, it
termnated into a decision of the Full Court itself. [In the instant case

even the CGovernor has acted upon the recommendati ons of the High
Court. The wit petitioners-first respondents herein did not question
the appoi ntnents of the appointees not the H gh Court.  Thus, there
cannot be any doubt whatsoever that for all intent and purport the

opi nion of the two Judges Conmittee received approval at the hands

of the Full Court.

The High Court, in our opinion, further commtted a manifest

error in arriving at its conclusion in so far as it failed to take into
consi deration that Rule 15 does not postulate the prior approval of the
Full Court in relation to any action which may be initiated by the
Chi ef Justi ce.

VWhen an approval is required, an action holds good. Only if it
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di sapproved it losses its force. Only when a permission is required,
the decisi on does not becone effective till perm ssion is obtained.
(See U.P. Avas Evam Vi kas Parishad and Another v. Friends Coop.
Housi ng Soci ety Ltd and Another [(1995) Supp (3) SCC 456]. 1In the

i nstant case both the aforementioned requirenents have been ful fill ed.

There is another aspect of the matter. In terns of Rule 2(2) of
the Rules, the decision of the Full Court would have a retrospective
effect and retroactive operation

In any view of the matter, even in a case where the initial action
isillegal, the sane can be ratified by a body conpetent therefor. This
aspect of the matter has not been considered by the H gh Court at all

In Sri Parmeshwari Prasad Gupta v. the Union of India [(1973) 2

SCC 543] this Court held :

"Even if it be assumed that the tel egram and

the letter termnating the services of the
appel | ant 'by the Chairman was in pursuance to
the invalid resolution of the Board of Directors
passed on Decenber 16, 1953 to termnate his
services, it would not followthat the action of
the Chairman could not be ratified in a

regul arly convened neeting of the Board of
Directors. The point i's that even assum ng that
the Chairman was not legally authorised to

term nate the services of the appellant, he was
acting on behal f of the Company in doing so,
because, he purported to act in pursuance of the
invalid resolution. Therefore, it was open to a
regul arly constituted neeting of the Board of
Directors to ratify that action which, though
unaut hori zed, was done on behalf of the

Conpany. Ratification would always relate

back to the date of the act ratified and so it mnust
be held that the services of the appellant were
validly term nated on Decenber 17, 1953"

(See al so Marat hwada University v. Seshrao Balwant Rao

Chavan (1989) 3 SCC 132 para 28], Babu Verghese and Qthers v. Bar
Council of Kerala and Qthers [(1999) 3 SCC 422 para 35] and
Barnard v. National Dock Labour Board [(1953) 1 Al ER 1113] ).

In Orissa Small Industries Corpn. Ltd. And Another v.
Nar asi ngha Charan Mhanty and O hers (supra) where upon the
| earned counsel has placed strong reliance, this Court held

"That apart, the Court is not entitled to assess
the respective nmerit of the candidates for
adjudging their suitability for being pronoted
and the only right the enpl oyee has is a right of
consi deration. The said right of consideration
not having been infringed in the present case,
the H gh Court was not justified in issuing the

i mpugned direction for reconsideration of his
case."

The said decision, therefore, nutil ates against the contentions
of the respondents.

Furthernore, the first respondent herein in these cases Shri P.P
Singh, Shri G P. Pandey has been granted selection scale in RHIS

with effect from 1.8.2000 and Shri P.K Bhatia has been given with
effect from29.3.2000. Shri P.P. Singh has also retired from service
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on superannuati on.
We are of the opinion that inmpugned judgment of the High
Court cannot be sustained which is set aside accordingly. The appeals

are allowed but in the facts and circunstances of the case, there shal
be no order as to costs.

New Del hi ;
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