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PETI TI ONER
THE DAI LY PARTAP

Vs.

RESPONDENT:
THE REG ONAL PROVI DENT FUND COWM SSI ONER, PUNJAB, HARYANA, Hi machal Pradesh and Union Tereit
ory, Chandigarh

DATE OF JUDGVENT: 29/ 10/ 1998

BENCH
S. B. Mpj nudar, M Jagannadha Rao

JUDGVENT:

S. B. Mpj nudar, J.

Both these appeals for special |eave to appeal under
Article 136 of the /'Constitution of |India have brought in
chal | enge two orders of the Division Bench of the Hi gh Court
of Punjab & Haryana at Chandigarh disnissing two Letters
Pat ent Appeal s arising out of the decision of  the |earned
Singl e Judge of the H gh Court who has considered identica
guestions of |law Consequently, ~ both these appeals were
heard t oget her. Learned counsel for the respective parties
were heard in support of their cases and thereafter both
these appeal s are being di sposed of by this common judgnent.

The conmon question which falls for consideration of
this Court in these appeals is as to whether the appellants
whi ch are carrying on the business of printing and
publ i shing newspapers in the State of Punjab at Jallandhar
are liable to remt contributions under Section 6 of the
Empl oyees’ Provi dent Funds and M scel | aneous Provisions Act,
1952 (for short the "Act’) to the authorities functioning
under the Act along wth the matching contributions from
their respective enployees, so far as the amounts paid by
the appellants to their enpl oyees under identical schenes of
Producti on Bonus are concerned. The |earned Single Judge of
the Hgh Court in his inmpugned Judgnent has taken the view
that the said statutory liability is foisted on t he
appel | ant s. By summarily dismssing the Letters Patent
Appeal s against the said decision of the Ilearned Single
Judge, the Division Bench has confirned the said view and
that is how the appellants are before us i-n t hese
pr oceedi ngs. A few relevant introductory facts deserve to
be noted to appreciate the conmmon grievance of t he
appel | ant s.

BACKGROUND FACTS:

The appellants were carrying on the business of
printing of the newspapers in the city of Jallandhar in the
State of Punjab and circulating the sane to their customners.
They were alleged to have not remitted their contributions
along with the share of their concerned enployees to the
extent of the amounts paid by themfor the period from
August, 1975 to March, 1976 by way of Production Bonus. The
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contention of the appellants was that as the disputed
amounts were paid to the concerned enployees under the
rel evant Production Bonus Schermes they were not liable to
remt contributions for the sanme as per Section 6 of the
Act. On the basis of the said contention, they filed wit
petitions earlier against the aforesaid demand of the
authorities before the H gh Court. In the said wit
petitions filed in the year 1976, the then | earned Advocate
CGenera for the State of Haryana appeari ng for t he
aut horiti es, conceded before the H gh Court that the
appel l ants were not required to deposit the provident fund
on the Production Bonus and the appellants may deposit
provident fund only on "wages" as defined in the Act from
August, 1975 and wth regard to the refund of the anount
deposited in respect of "Producti on Bonus, the appellants may
apply to the respondent authorities, who, after giving them
hearing, would decide the matter within three nonths. The
said decision of the High Court in both these wit petitions
noved by the appellants were rendered on 19th July, 1976.
Thereafter ~the respondent -authorities gave hearing to the
appel l ants and ultimately took the view that the disputed
anounts for which contributions were asked for under Section
6 of the Act fromthe appellants were part of the "basic
Wages" and no such Producti on Bonus Schenme was existing in
the appellants’ concerns. Consequently, the claimof the
appel | ants for non-application of Section 6 of the Act of
these di sput ed anmount s was rej ect ed. Under these
ci rcunst ances, the appellants once again carried the matters
inwit petitions before the Hgh Court. Those writ
petitions were dismssed by thelearned Single Judge by the
i mpugned order which cane in their turn to be confirnmed by
the Division Bench in the Letters Patent Appeals as noted
earlier.

RI VAL CONTENTI ON

Shri  Ranjit Kumar, | ear ned counsel for the
appel l ants vehenently submitted that pursuant to the earlier
order dated 19th July, 1976 of —the H gh Court'in wit
petitions the only inquiry which was to be conducted by the
authorities wunder the Act was about the appropriate anmount
of refund to be given to the appellants. The Ilearned
Advocate Ceneral for the State of Haryana had clearly
conceded that the appellants were not required to deposit
such provident fund on Production Bonus and consequently,
the authorities had no jurisdiction to go behind these
orders of the H gh Court and deci de the question on nerits
once again and held that the appellants were liable to
deposit the provident fund anpbunt on Production Bonus paid
by themto the worknmen concerned. In the alternative it was
contended by the |l earned counsel for the appellants that
even assuming that the authorities could go into this
guestion despite the order of the Hgh Court dated 19th
July, 1976, the authorities had conmtted a patent error of
law in taking the view that the schene in question was not a
Producti on Bonus Scheme and that the anobunts paid by the
enpl oyees for extra work rendered by the worknen were
covered by the definition of "basic wages" under Section
2(b) and consequently Section 6 of the Act got attracted in
connection with the said disputed anpbunts on which the
authorities were justified in seeking transm ssion of
contribution by the appel | ant s al ong with mat chi ng
contribution by the workmen. In support of the said
contention, |earned counsel for the appellants vehenently
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relied upon a decision of the six nenber Bench of this Court
in Bridge & Roof Co. (India) Ltd. vs. Union of India, (1963
(3) SCR 978) and tried to distinguish the ratio of decision
of this Court in Jay Engineering Wrks Ltd. & Ors. vs. The
Unior of Indian & Ors. (1963 (3) SCR 995). It was contended
that the schenme in question was clearly a Production Bonus
Schene. That those worknen enployed by the appellants who
had put in nore work than beyond the norns provided for them
and for which no action could have been taken by the
Managenent if the workmen had not carried out the extra | oad
of work, had been paid for this voluntary extra work. Such
paynent for extra work was directly linked up wth
production and was a Production Incentive Bonus squarely
covered by the excepted category of the definition of "basic
wages" under Section 2(b) of the Act. He also subnmitted that
in order to become a Production Bonus Scherme it was not
necessary that all the workmen were uniformy paid bonus if
they worked nmore than what was required of them by the
norns. Even if ampbunts of bonus varied with the quantum of
extra work rendered by worknen concerned, such bonus schene

still remained a genuine incentive Production Bonus Scherne.
In reply, |earned counsel for the respondent Shr

Hari sh Chander, submitted that the Act is a beneficial piece

of legislation. It is welfare nmeasure under which worknen

belonging to the |ower strata of society and suffering from
econom ¢ distress and penury are enabled by the |egislature
to contribute towards a conpul sory saving schene wherein the
enpl oyer would give matching ~contribution and the anount
credited to the worknment’s ~account maintained by the
authorities wunder the Act would be available for themfor
bei ng available to neet the needs of their famlies after
their superannuation or even otherw se during enpl oynent.
These amounts will also be avail able to themto draw upon by
taking loans on the basis of the anpbunts standing to 'their
credit, for neeting social obligations Iike marriage or even
neeting nedi cal expenses and  other pressing /economc
necessities. Thus, the Act envisages a protective economc
cover for the rainy day so far. as these worknmen are
concerned. Such a welfare |egislation should be construed
l[iberally and not in a restrictive manner. |n-support of
this contention, reliance was placed on the decisions of
this Court in Regional Provident Fund Conm ssioner vs.
S.D. Col | ege, Hoshiarpur & Os. (1996(5) SCC 522). Reliance
was al so placed on the definition of the term "bonus" as
found in Corpus Juris Secundum Volume 11 at page 515.
Learned counsel for the respondent further submitted that
the H gh Court had taken the view that the Schene pressed in
service by the appellants was not a genui ne Production Bonus
Schene but was nerely an attenpt to get out of the
provi sions of Section 6 of the Act so far as the  disputed
anounts were concerned. He also submitted that ‘earlier
orders of High Court did not deprive the authorities of
statutory jurisdiction to decide the real nature of the so
cal  ed Production Bonus schenes. That the concession  of
| ear ned Advocate General has to be considered in its correct
per specti ve.

In the light of the aforesaid rival contentions, the
followi ng points arise for out determnation

1. VWhether in view of earlier decision of the Hi gh
Court dated 19th July, 1976 based on the concession of
| earned Advocate General, Haryana, the authorities had

jurisdiction to decide the question on nerits or whether the
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authorities were bound to consider the only linited question
of computation of appropriate refund anbunt to be paid to
the appellants so far as the disputed anmounts which were
al ready paid under protest by the appellant authorities
along with matching contributions of their enpl oyees were
concer ned;

2. If yes, whether the appellants were liable to remt
under Section 6 of the Act contributions on the amunts paid
by them to the enployees concerned under the Production
Bonus Schene as promul gated by themat the relevant tineg;
and

3. What final order?

We shall ~now proceed to consider these points
seriatim
Poi nt No. 1:

As not ed earlier, it is true that when the

appel lants in the first instance filed wit petitions in the
Hi gh Court, it was /contended by them that the Production
Bonus anounts paid by themto their worknmen were not part of
the "basic Wages" as defined under Section 2(b) of the Act.
It is also true that they contended before the H gh Court in
those proceedi ngs that under some mistake of Ilaw they had
already deposited provident ~fund of the enployees with
respect to Production Bonus also. That they were entitled

to appropriate refund of the said amount. It is equally
true that when such a contention was raised by them the
| earned Advocate General, Haryana, who appeared at that

stage on behal f of the respondent authorities, conceded that
the appellants were not required to-deposit provident fund
on the Production Bonus and they nmay deposit provident fund
only on the "wages" as defined in the Act from August, 1975
and that for appropriate refund they may apply to the
respondent who will give them hearing and decide the matter.
Learned Advocate Ceneral also assured that the —appellants
will have to pay refund of the provident fund to the
enpl oyees to the extent that such anounts were deducted from
the salaries of the enployees covered by the Production
Bonus schene. The said assurance of the | earned Advocate
CGeneral was accepted by the |earned counsel for t he
appel I ant s and that is how the appellants  noved an
application for refund before the authorities.

However, it has to be kept in view that the Advocate
CGeneral s concession was on a question of |law as to whether
the Scheme which was put forward by the appellants as
Producti on Bonus Schene was covered by Section 6 read wth
Section 2(b) or not. Such a concession on the question of

| aw cannot bind the authorities for all tine to conme but
even apart from this aspect of the matter the said
concessi on has to be considered as a whol e. In the sane

breath whil e concedi ng that the appellants were not required
to contribute on Production Bonus anpunts, the |earned
Advocate General nmmde it clear that they have to deposit
provident fund on the "wages" as defined under the Act
nmeani ng thereby the question whether the disputed anpunts
for which refund was to be clained by the appellants form
the authorities fell within the definition of "wages" under
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the Act or not. It was a live issue which had to be decided
by the authorities in proposed refund applications. Learned
Advocate Ceneral had not given an absol ute concession that
the appellants were not liable to contribute any part of the
di sputed ampunt towards provident fund and that it never
fell within the definition of the word "wages". Under these
circunstances, when the applications for refund were noved
by the appellants they were required to be decided on their
won nerits. The statenent of the | earned Advocate Genera
before the Hi gh Court had no adverse effect on such a
statutory jurisdiction of the authorities. The merits of
refund applications had to be decided by the authorities
after hearing the appellants. The entire question whether
the claimfor refund was justified in law or not and the
further connected question whether the ampbunts deposited
were towards "basic wages" or otherwise were open for
consi deration of the authorities. It cannot be said that
such an'inquiry was not open to the authorities and was
clearly shut ~out by the order of the H gh Court dated 19th
July, 1976 recording the concession of the | earned Advocate
CGeneral . The first point, therefore, is answered agai nst
the appellants and in favour of the respondent authorities.

Poi nt No. 2:

This takes us to the consideration of the nmerits of
the controversy. In order to resolve this controversy, it
is necessary to have a look at the relevant statutory
schene. It has to be kept in viewthat the Act in question
is a beneficial social welfare legislation meant for the
protection of weaker sections of society nanely, worknmen who
had to eke out their livelihood fromthe neagre wages they
receive after toiling hard for the same. W may usefully
refer to the observations of a two Judge Bench deci si on of
this court in Regional Provident Fund Conm ssioner vs. S.D
Col | ege, Hoshiarpur & Ors. (supra), wherein it has  been
observed in para 10 of the Report that:

"....The Act is a beneficial welfarelegislation
to ensure health and other benefits to the
enpl oyees. The enpl oyer under the Act is under
a statutory obligation to deduct the specified
per cent age of the contribution from the
enpl oyee’ s sal ary and matching contribution, the
entire anmount is required to be deposited in the
fund within 15 days after the date of the
col l ection, even nonth."

Section 6 of the Act which inposes this statutory obligation
on the enployers for renmitting the requisite contributions
reads as under:

"6. Contributions and matters which may be
provided for in Schemes The contribution which
shall be paid by the enployer to the Fund shal

be [ten per cent] of the basic wages, [dearness
all owance and retaining allowances (if any)],
for the tine being payable to each of the
enpl oyees [(whether enployed by himdirectly or
by or through a contractor)] and the enployee's
contributions shall be equal to the contribution
payable by the enployer in respect of himand
may, [if any enpl oyee so desires, be an anount
exceeding ten per cent of his basic wages,
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dearness all owance and retaining allowance (if
any), subject to the condition that the enpl oyer
shall not be wunder an obligation to pay any
contribution over and above his contribution
payabl e under this section]:

[ Provi ded t hat in its application to nay
establishment or class of establishments which
the Central Govt. after naking such inquiry as
it deens fit, my, by notification in the
Oficial Gazette specify, this section shall be
subject to the nodification that for the words
ten percent”, ~at both the places where they
occurr, the words twelve percent" hall be
substituted]:

It is not in dispute between the parties t hat the
appel | ant's’ “establ i shnents are governed by the Act. In fact
| earned <counsel for the appellants stated that they are
remitting requisite contributions under Section 6 so far as
the anobunts of "basic-wages” paid by themto their enployees
are concerned and  equally matching contributions fromthe
enpl oyees are al so/deducted fromtheir wages and remtted to
the authorities under the Act. It is -obvious that these
contributions from part of the fundand the provident fund
accounts of the worknen naintai ned by the authorities wunder
the scheme are credited wth these amounts fromtine to
time. These funded anpunts would be available to the
wor knmen for the requirements as w thdrawals can be nmade from
the workers’ credit balances in the fund as envi saged by the
Act . However, Shri Ranjit Kumar’s grievance is a linmted
one, nanely, that the appellants are not liable to
contribute wth reference to the anbunts which are paid to
the worknen which are not "basic wages”. It was submtted
that wunder Section 6 of the (Act, only three types of
contributions are required to be effected by the  enployer
along with the correspondi ng matching contributions by the

enpl oyees as requi site percentage of the anmounts; i) basic
wage, 1ii) dearness allowance and iii) retaining-allowance,
if any, paid to the workmen by the enployers. It~ was

contended that undi sputably the anbunts in question were not
paid to the worknmen by way of dearness allowance and
“retaining allowance" as laid down by Explanation 2 to
Section 6 of the Act. It means "an all owance payable for
the tinme being to an enployee of any factory  or other
establishnent during any period in which the establishnent
is not working, for retaining his services". Theref ore,
according to himunless disputed anbunts are part of "basic
wages" they cannot be made subject matter of contributions.
In order to support his aforesaid contention, learned
counsel for the appellants invited our attention to the
definition of "basic wages" as found in Section 2(b) of the
Act. It will be necessary therefore, to have a | ook at the
said definition. It reads as under

"2 Definitions -

(b) "basic wages"neans all enolunments which are
earned by an enployee while on duty or [on | eave
or on holidays wth Wges in either case] in
accordance with the terns of the contract of
enpl oyment and which are paid or payable in cash
to him but does not include.
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(i) the cash val ue of any food concession

(ii) any dearness allowance (that is to say,

all cash paynments by whatever name called paid
to an enpl oyee on account of a rise in the cost
of l'iving), house-rent all owance, overtine

al | owance, bonus, comission or any ot her
simlar allowance payable to the enployee in
respect of his enploynent or of work done in
such enpl oynent ;

(iii) any present made by the enpl oyer

(Enphasi-s suppli ed)

The first part of the definition clearly indicates that al
emol unment's _whi-ch are earned by an enpl oyee while on duty in
accordance with the terns of the contract of enployment and
whi ch are paid or payable in cash to himwould get covered by
the main part of the definition. It "is not in dispute
bet ween the parties that the concerned enployees were paid at
the relevant tinme additional enolunents which they had earned
by their extra efforts and | abor and they did so while they
were on duty and such extra work which they had done was not
dehors the thernms of the contract of enploynent. The said
amounts were payable in cash to the concerned enployees. But
the general sweep of the aforesaid definition gets curtailed
in the present case according to the | earned counsel for the
appel l ants. He placed reliance on the exception category
(ii) of the said definition, nanely, that it was the amount
paid by way of Production Bonus and,” therefore, the said
amount gets excluded fromthe general sweep of the definition
"basi c wages" as found in Section 2(b) of the Act.

Therefore, the short question is whether the disputed
amounts paid to the workmen enpl oyed by the appellants during
the relevant tine were paid by way of Production Bonus or
not. An incidental question will also arise nanely, whether
in any case the said anbunt can be said to be covered by the
latter part of the exception category (ii) of the -definition
Section 2(b) being simlar allowance payable to the enpl oyee
in respect of his enploynent or the work done in such
enpl oyment. It was submitted that in any case this all owance
was paid for the extra work by way of incentive. The
af oresaid contention of |earned counsel for the appellants
will have to be exam ned in the Iight of the Production Bonus
Scheme in question which has been the sheet - anchor of the
appel l ants’ case for getting out of the sweep of Section 6
read with Section 2(b) of the Act. The said schene which is
identical in nature for both the appellants reads as under

"Production Bonus is paid for the followng
reasons: -

1. Less than the normal numnber of people doing
the normal work of a working shift, in which case
the Production Bonus is paid according to the
deficiency in the numerical strength of the staff.

2. Extra output given by any worknen in any
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shift. Qut put of conpositors and distributors is
neasured in terns of colum inches of type, that
of machine nmen in terns of the speed of the
machi nes and of the process section in terns of

pl ates and negatives. Al lowance is mde for
del ays caused by factors beyond the control of the
wor knmen.

Production Bonus in 1.5 tines the normal daily

wage. It may be reduced or increased on account
of special reasons at the discretion of the
managemnent . It is variable frommonth to nonth

and is apart fromthe basic wage of the workmen".

Now, a nere |ook at the aforesaid schene, which is styled as
Producti on Bonus Schene, shows ~that so far as the first
category of cases envisaged by the Schene is concerned, it
contenpl ates a situation where at a given point of tinme the
required " nunmber ~of staff may not be available with the
i kelihood that the production for the day might fall and in
order to ensure naintenance of the sane | evel of production
ot her worknmen avail able in the given shift nmay by required to
carry on the extra work than what is normally required to be
done by them In such cases, an extra anount is contenpl ated
to be offered to the renaining enpl oyees who are present and
who take extra | oad of work which otherw se would have been
di scharged by their absentee colleagues. The category of
cases contenplated by the first  part of t he Schene
necessarily indicates that any extra effort undertaken by the
wor knmen discharging extra |load of work over and above the
usual work expected of themnornally is to ensure nmintenance
of the requisite normal |evel of production. This 'situation
is entirely different fromthe one wherein nore than normally
expected out-turn of work is~ being made avail abl e by the
wor kmen who woul d get Production Bonus by way of incentive to
valid t ot al production beyond its nor mal | evel .
Consequently, the first category of cases contenpl ated by the
Schene cannot be said to be introduction any Producti on Bonus
scheme in the real sense of the term It in substance is a

schene of insurance against shortfall —in normal  production
per shift due to shortage of available staff at a given point
of tine. VWhile we turn to the second category of cases, it

is true that it envisages extra paynent as an incentive to
any workman in any shift who puts in extra output by his own
effects. How the extra output for the concerned workman is
to be ascertained for being eligible for the extra payment by
way of an incentive is laid down by this clause. So far as
conpositors and distributors are concerned, their output wll
be nmeasured in terns of colum inches of type, and if/ their
out put goes beyond the nornal output expected of “them under
the contract of service, then they would be eligible for
getting the benefit of the Production Bonus Schene envi saged
by category 2. Simlarly, for machine nen

to the extent speed of the nmachi nes handl ed by them per shift
is beyond the normally expected speed of machine handled by
machi ne nen woul d show the eligibility of the machine men for
such extra paynment and so far as the workers working in the
processing section are concerned their eligibility f or
earning extra paynment woul d depend upon the additional work
whi ch they would be said to have put in per shift in itens of

the plates and negatives nornmally to be handl ed by them It
is, therefore, obvious that the extra output given by the
concerned workmen in any shift will depend upon the basic

norm fixed for the output which will have to be given by the
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concerned worknmen during the shift and if it is found that
any extra output is put up by them beyond the requisite norns
of work-load then only the same would make themeligible to
get benefit of the Production Bonus as envi saged by category
2. It becones at once clear that before the situation
envi saged by category 2 can be said to have got attracted in
a given case it nust be shown that the workmen concerned had
put in extra work in a shift beyond what was nornmally

required by them Unl ess that basic data is available, it
woul d be inmpossible to work out the extra output put up by
himin a given shift on a particular day. It is easy to

visualise that if the workman was paid an anmount for the
output given by him in a shift whichis up to the norns
prescribed for his output it would obviously remain in the
real mor "basic wages".  In order that the anpbunt goes beyond
the "basic wage" it has to be shown that the worknan
concerned had becone eligible to get this extra amunt for
the work  beyond the normal ‘work which he was otherw se
required to put in. There is no date available on record to
show what' were the norns of work prescribed for these worknen
during the relevant period. It is, therefore, not possible
to ascertain whether extra anmounts paid to these worknen were
in fact paid for the extra work which had exceeded the norma

out put prescribed for the worknen working in any given shift
at the relevant time. “As the appellants did not furnish such
rel evant data, the authorities were justified in holding that
the disputed anounts cannot be saidto be form ng part of a
genui ne Production Bonus Schenme. But, even apart from that,

the last part of  category 2 of the Scheme nmakes a very
interesting and curious reading. Even assuming that the
wor kmen concerned had becone eligible under the first part of
category 2 of the scheme to get bonus for the extra output,

the anobunt of Production Bonus which was to be available to
such eligible workmen would be 1.5 tines their normal "daily
wage". It is true that it may be reduced or increased on
account of special reasons but the increase or decrease for
special reasons by the nanagement would be a uni form
deduction or increase in the anpbunt of Production Bonus

available in the said category of cases. |t would not depend
upon i ndivi dual cases of the workmen concerned to serve as a
real incentive bonus. Thus the schenme of Production Bonus

envi saged by category 2 of the schene in substance has no
nexus or connection with the extra production effort by the
workman. In other words, by way of Production Bonus he will
not get any extra anmount in proportion to the extra output
put up by himbeyond the norms as conpared to this fellow
wor kmren. The working of category 2 of the scheme can be
appreciated by taking an exanple. If there are five
conpositors working in a shift in the appellant’s concern on
a given day and if each of the conpositors has to conpose 20
sheets per shift being the nornal work expected of a
conpositor, then if they conpose only 20 sheets in ‘a shift
they cannot be said to have earned the eligibility for the
Producti on Bonus as contenpl ated by category 2 of the schemne:
But if out of those five conpositors, two are nore energetic
and in a given shift on a day they conpose nore than 20
sheets and if one of them conposes 25 sheets and another one
conposes 28 sheets both of of themcan be said to have put in
extra output beyond the normal output by five or eight
sheets, as the case may be and still both of themwho becone
eligible enployees for earning Production Bonus as per
category 2 of the schene will be paid a flat rate of 1.5
times their normal daily wage. |If the nornal daily wage of a
conpositor is Rs. 50/- then both of the aforesaid
conpositors will get extra anmount of Rs. 75/each even though
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both of themhave put in different extra outputs. The
conpositor who has conposed five nore sheets obviously cannot
be treated on par for paynent of Production Bonus with the
ot her compositor who has put in extra output of eight sheets
and still both of themw Il be treated equally for the grant
of Production Bonus and will get Rs. 75/- each whatever the
extra output produced by each of them Thus, the paynent of
Producti on Bonus as envisaged in category 2 cases under the
scherme is not directly linked up with the

amount  of extra  output furni shed by the  workmen.
Consequently, the aforesaid schene said to be granting
Producti on Bonus to the enployees is in substance not a
schenme which is directly linked up with extra production nor
it is commensurate with the extra production worknman-w se or
even establishnent-w se: It only carves out a category of
nore efficient worknmen or nore enthusiastic worknen for being
given a flat rate of extra remuneration for discharging their

duties nore efficiently under the contract of enployment. It
of fers'in substance  an instantaneous superior daily wage
schene for nor e ef ficient wor knen. Consequently the

definition of the term"basic wages" as found in first part
of Section 2(b) will squarely get attracted as 1.5 tinmes of
normal wages which w Il be given to workmen under category 2
of the scheme will ‘be excess enolunents earned by themwhile
on duty in accordance with the terns of the contract of
enpl oyrent . This amount wuniformy paidto themhaving on
direct nexus with the anmount of the extra output put up by
them strictly speaking is not ~a ~Production Bonus. Thus
excepted category (ii) as envisaged by definition Section
2(b) would not be available for being invoked by the
appel l ants. W repeatedly asked |earned counsel. for the
appel | ant s to enlighten us as to what —are ‘the nornms
prescribed by the appellants for _—output  of conpositors,

distributors, nmachine nmen and those working in process
sections with a viewto finding out as to how during the
rel evant period when the disputed amunts were paid to them
they had over shot the norns prescribed over their daily
dues. W also wanted to know whether all such worknen were
to be paid proportionately for the extra output  has’ to be
worked out in terms of the columm inches of types, the speed
of the machine and the plates and negatives manufactured by
themas laid down by category 2 of the said schenme. It is
difficult to appreciate how this neasure for finding out the
extra output can show that the pernissible & fixed norns of
out put for worknen were exceeded the worknen at the relevant
time in a given shift on the days concerned. He also could
not effectively indicate as to how the Production Bonus at
1.5 times the normal daily wage to be given to concerned
eligible workmen was directly linked up with the extent of
the extra output put up by each of themindividually when
there is only a flat rate of 1.5 tinmes of the normal daily
wage prescribed for all of such workmen. Shri Ranjit Kunmar
tried to show that Production Bonus of 1.5 times of ‘norma

daily wage was only a nmeasure or node of cal cul ation of
perm ssi bl e Production Bonus. It is difficult to appreciate
this contention. On the contrary, a nere |ook at second part
of para 2 of the schene clearly indicates that a flat rate of
Production Bonus at 1.5 times of nornmal daily wage will be
available to all the worknen concerned if they are found to
have gi ven extra output beyond the m ni num out put expected of
them per shift on a given day. Consequently, on the wordings
of the schene on which strong reliance was placed by | earned
counsel for the appellants it is inpossible to hold that it
was a genuine Production Bonus schenme linked with extra
producti on given by the worknen concer ned.
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On the aforesaid conclusion of ours, the alternative
contention of the |earned counsel for the appellants to the
effect that it is an incentive bonus scheme and can at | east
be covered by the phrase "any other simlar allowance payable
to the enmployee in respect of his enploynment or work" as per
| ast part of excepted category (ii) of the definition clause
2(b) also cannot be of any avail. Reason is obvious. In
order to becone an incentive allowance, it has to be shown
that those eligible workmen who had put in extra output as
per para 2 of the scheme would be entitled by way of an
incentive to do nore work to get additional anpbunt directly
linked up with extra output given by them No such I|inkage
is found from clause 2 of the schene as noted earlier. Al
those workmen who have put in extra output and who becone
eligible to get the benefit of clause 2 of the schene are not
to be paid Production Bonus conmensurate with the extent of
the output put up by them They will all be paid equally at
1.5 tinmes ' the nornal daily wage. If that happens the person
who puts inlesser percentage of extra output by 5%wll get
the sanme ampbunt as his colleague who puts on 20% of the extra
out put . Thus, there wll ~be no incentive for himto give
such an anount of extra output above normal output so as to
reach any further extra output limt as conmpared to his
coll eague who was also given extra output beyond the
prescri bed norns. Consequently there wll be no rea
i ncentive available to the concerned eligible worknman who has
put in required percentage of extra output, to strive stil
nore for reaching “higher anobunt of extra output. He would,
on the contrary, rest-_on his own at the stage having
considered the norms even to the slightest extent. It is,
therefore, not possible to agree with | earned counsel for the
appel l ants that the schenme concerned, apart from being a
Production Bonus schene, is at least an incentive bonus
schene for the concerned enployees.

The nature of the bonus scheme envi saged by exception
(ii) to Section 2(b) of the Act cane up for consideration of
this Court in two judgments. We may usefully refer to them
at this stage. A six nenber Constitution Bench of this Court
in Bridge & Roof Co. (India)Ltd. Vs.  Union of India & O's.
case (supra) had to consider as to when a schene of
Producti on Bonus can be said to be covered by the term
"bonus" as found in the exception (ii) to Section 2(b) of the
Act . Wanchoo, j., (as he then was), speaking for the six
menber Bench observed in this connection that "the word
"bonus" was used in the definition section of the Act w thout
any qualification and that the legislature had in mnd every
ki nd of bonus that may be payable to an enployee which was
prevalent in the industrial field before 1952. 1t /is not
possi ble to accept the contention of the respondent that
what ever is the price of |abour and arises out of contract is
necessarily included in the definition of "basic wages" and
therefore Producti on Bonus which is a kind of incentive wage
woul d al so be included, in view of the exception of all kinds
of bonus formthe definition..... "

It my be noted that incentive Production Bonus
schene which was on the anvil of scrutiny of this court in
the aforesaid decision and which was held to get excluded
formthe sweep of the main definition part of Section 2(b) of
the Act was directly linked up with production. In fact the
said schene was linked up with the total output given by the
entire body of workmen in the concerned enploynent. The
schene with which the court was concerned in that case
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envi saged Production Bonus to be given to the entire body of
wor kmen after their total output reached 5,000 tons per year
It was a conprehensive schenme enacted for the benefit of the
entire class of workmen to offer themincentive to work nore
and to get nmore. It was, therefore, held to be a genuine
Producti on Bonus Schenme. Placing reliance on an earlier
Constitution Bench decision of this court in Ms. Titaghur
Paper MIls Co. Ltd. Vs. Its Wrknen (1959 Supp.(2) SCR
1012), it was observed that

"....the paynment of Production Bonus depends upon

production and is in addition to wages. In
effect, it is an incentive to higher production
and is in the nature of an incentive wage". The

st rai ght pi ece produced is the sinplest of

i ncentive wage plans..... "
In the light of the aforesaid observations, it was held that
the schene which fell for consideration of the Court was a
schene " of Production Bonus wherei n beyond a base or standard
up to which basic wages or tine wages have to be paid,
paynment were nmade for ~superior perfornmance. This extra
paynment coul d be called an incentive wage and al so Production
Bonus. The aforesai'd observations of the six menber Bench
clearly clinch the/i ssue against the appellants. |In order to
become a genuine Production Bonus schene paynent to be nade
to neritorious worknmen who put in extra output, has to have a
direct nexus and linkage with the ~amount of  extra output
produced by the eligible workmen so that the scheme can work
as a real incentive schene equally to them to make extra
efforts. Such a schenme nmay have sliding scales of bonus
amount based to total extra quantity of production for which
all workmen can uniformy be paid bonus on-the basis of their
co-operative efforts. More the  extra production nore the
avail abl e surplus of bonus to be divided amongst all eligible
wor kmen uniformy. Oher type of incentive bonus scheme may
be nade available to an individual neritorious workman extra
paynment for extra work having direct |inkage with ‘the extra
producti on out-turned by hi m In neither case such
di stributabl e bonus can be a static figure as-in the present
case. On the facts of the present case, as seen earlier,
unfortunately for the appellants the scheme —on which they
relied does not fulfil the aforesaid legal |ogistic for
becom ng a genui ne Production Bonus schene. It is not a
scheme of sliding scale bonus having real nexus wi'th the
amount of extra output furnished by the concerned workmen
either individually or «collectively. As seen earlier, once
they crossed even slightly the normof work expected of  them
in a given shift, they all fall in the sane category of
eligible workmen entitled to get on wuniform basis extra
amount of 1.5 tines the basic daily wage. Thus, this schene
of paying extra remuneration to nore eligible and efficient
workmen is a scheme of super wage fixation and is not a
genui ne schene of incentive bonus which has to be earned by
the workmen by showing their capabilities for earning such
extra bonus |linked up with the quantity of extra production
In the sane volune at page 995 it reported the case of Jay
Engi neering Wrrks Ltd. & Ors. vs. Union of India & Os.
(supra), wherein also Wnchoo,J., spoke for a four menber
Bench. The scheme wunder this very Act which cane for
consideration in that case was a conposite Production Bonus
schene. It laid down that if a workman gave outturn beyond
the mnimumquantity fixed for himby waly of floor quota he
becane entitled to additional renuneration even though that
additional remuneration was for that extra out-turn of work
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whi ch was bel ow the normof out-turn which he was enjoined
under the contract of service to fulfil. The very schene
al so contenpl ated extra anpbunt to be paid to the worknmen who
exceeded the norms of output and gave extra output beyond
such norms. Analysing the said scheme Wanchool j., for this
court held that to the extent to which any nore renuneration
was paid to the workman who had given outturn nore than the
quantity of quota output fixed but up to limt of the nornal

out put required of him the extra remuneration part-took the
character of extra wage and was covered by the definition of
"basi c wages" but to the extent to which such out-turn went
beyond normal requirenent of anpbunt fixed, then to that
extent extra paynent for such extra output beyond the norns
fixed became a Production Bonus scheme. |n the case before
this Court, such extra paynent was on a piece rate basis.
The worknman concerned becone entitled to be paid additiona

remuneration to the extent to which he produced goods beyond
the norms prescribed for such work. It is easy to visualise
that once a wor kman-under any schene of bonus is to be paid
on piece rate basis for the extra output given by him beyond
the nornms prescribed for such work, the extra anpunt payable
to him wll have a direct |inkage with the extra out put
furnished by him Myre extra output nore paynent; |ess extra
out put | ess paynent. Such a scheme would be a genuine
Producti on Bonus schene. The schene in question does not
fulfil the criteria laid down for a genuine production bonus
schene by either of the judgnents of this Court in Bridge &
Roof Co. (India) Ltd. vs. Union of India case (supra) or
in Jay Engineering Wrks Ltd. Y O's. vs The Union of India
& Ors. case (supra).

In this connection, we may now usefully refer to the
Constitution Bench judgnent in Ms. _Titaghur Paper MIIs Co.
Ltd. wvs. Its Wirkmen case (supra), wherein an earlier
Constitution Bench speaki ng through Wanchoo,j., had  occasion
to consider the legal connotation of a Production Bonus
schene as distinct fromprofit bonus schene. The 'schene
which fell for consideration of the Constitution Bench in the
said case was one floated by the conpany wherein up to the
producti on 36,000 tons, there was a uniform rate ~of bonus
payabl e by the conmpany for giving appropriate renmunerationto
the worknen for producing that much quantity of goods but the
scheme did not provide for production bonus for production
above 36,000 tons, as there was on agreenent between the
Managenment and the Union in this respect. The question
before the Industrial tribunal from whose decision appea
cane to this court was whether the worknmen were entitled to
be given further benefit of production incentive scheme if by
their joint efforts production of the conpany went ~ beyond
36,000 tons and whether it was necessary to provide for
Producti on Bonus beyond this Iimt. The tribunal,  in that
case while giving clearance to such a schene, gave two
reasons for increase in the rates of paynent of Production
Bonus (i) the intensification of the efforts of the workmen
in increasing production, and (ii) the progressive goi ng down
of the labour cost of production per ton as production
i ncreased. The rates had to be increased progressively with
producti on. Consequently, for each 460 tons increase in
production the proper rates for paynent of Priduction Bonus
would be 1.5, 1.5, 1.75 and 2 days basic wages respectively
for production between 36,000 and 42,000 tons, 42,000 and
48,000 tons, 48,000 and 54, 000t ons and 54,000 and 60, 000t ons.
It is this additional Production Bonus schenme ordered by the
Tri bunal which was examined by this Court in the said
deci sion. Wil e upholding the said nodification in the bonus
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schene of the conpany, this court held that this was not a
profit bonus schene but was a genui ne production incentive
bonus schene as the Production Bonus to be paid to the
workmen was directly linked with the extra output furnished
by them by their own efforts earn such nouns. Thus in each
case paynent of bonus cannot be of a fixed or proven nature
havi ng on nexus with the quantity of extra output produced by
them As in the present case the schene relied on by the

appel lants does not fulfil this legal test it does not
attract the exception (ii) to Section 2(b). It remains in
the realm of basic extra wage. The deci sion rendered by

| earned Single Judge of the H gh Court as confirned by the
Di vision Bench decision, cannot, therefore be found fault
with. The subm ssion of |earned counsel for the appellants
that in the schene in question there was no compul sion for
the workman to put in extra work and the nanagenment coul d not
conpel himto do extra work not-can it allege any m sconduct
on the part of such workman who does not want to do excess
wor k cannot be of any avail to the | earned counsel for the
appel l ants —as even if this criteria nmay be comobn to the
present scheme as well _as the genuine Production Bonus
schene, the further requirenent of the scheme to becone a
genui ne Production Bonus schenme, nanely, that the payment by
way of bonus to the concerned eligible workman should very in
proportion to the 'extra output put up by himbeyond the norm
of output prescribed for him is conspicuously absent in the
present schene, as seen earlier, and on the-other hand, this
requi rement which iis the very heart of a genuine Production
Bonus scheme is missing in the present schene and therefore,
simlarity on only one aspect between the genui ne. production
incentive schene and the present schene, nanely, that the
wor kman coul d not have been conpelled to carry out extra work
pales into insignificance on the facts of the present case.
Therefore, the second question has to be answered against the
appel lants and in favour of the respondent.

Poi nt No. 3 :

While granting special |eave to appeal in this case,
by an order dated 9th My, 1958 this court had stayed the
recovery of the anobunts of the Enployees Provident ~ Fund
contribution for the past period, subject to furnishing a
bank guarantee for paynment of that sum But no stay of
recovery of future contribution was granted. As the appeals
fail, the bank guarantee if furnished by the appellants, wll
be avail able for being encashed by the respondents towards
the liability of the appellants for the contributions for the
past period which had remmi ned stayed by order of this court.

In the result, the appeals fail and are di sni ssed.
Interimrelief vacated. In the facts and circunstances of the
case, there will be on order as to costs.




