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M s Hi ndustan Metal Pressing Wrks renmoved the excisable
goods at the effective rate of duty awaiting approval of their
classification list No.2/88 in which they clained benefit of exenption
Notification No.175/86-CE dated 1.3.1986. In pursuance of the
approval of the classification Iist on 21.6.1988, the Range
Superi ntendent granted the refund of excise duty for the nonths of
April 1988 to August 1988.

Thereafter, a show cause notice dated 22.2.1989 was issued for
recovering the said anmobunt on the ground that it was erroneously
refunded. By order dated 8.2.1990, the Assistant Collector, Centra
Exci se confirmed the demand for a sumof Rs.2,36,515.55 on the
basi s of principles of unjust enrichnent by the assessee. The appea
agai nst the said order was dism ssed by the Collector (Appeals) by
judgrment and order dated 20.11.1990. The Custons, Excise & CGold
(Control) Appellate Tribunal, New Del hi (hereinafter referred to as
"the Tribunal’) also dismssed the appeal by inpugned judgnent and
order dated 20.10.1999. That order is challenged by filing this appeal

Lear ned counsel appearing on behalf of the appellant subnitted
that the orders passed by the authorities below are, on the face of it,
illegal and de hors the statutory provision. He contended that the
foundation for initiating the proceedi ngs under Section 11-A of the
Central Excise Act, 1944 (hereinafter referred to as "the Act’) in the
present case is so-called erroneous refund of the excise duty paid by
the appellant. At the time when the refund order was passed on the
basis of Rule 173-1 of the Central Excise Rules (hereinafter referred to
as 'the Rules), there was no question of erroneous refund. It was
based on assessnent of RT-12. Admittedly, there is no nistake or
error in such assessment or refund. Hence, it is his subnission that
principles of unjust enrichnment would not be applicable in the present
case.

As against this, it has been pointed out that though
classification |ist was approved in June 1988, the appellant continued
to collect duty of excise on enhanced rate fromthe begi nning of
financial year 1988-89 even though they were availing benefit of
exenption Notification No.175/86 in the preceding financial year and,
therefore, Assistant Comm ssioner was justified in comng to the
concl usion that the appellant had intentionally paid excise duty with
an intent to get the sane by way of refund and to becone enriched
with the public noney.

In the present case, it is admtted that duty was paid in excess of
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effective rate of duty and the excess duty paid was refunded while
assessing the RT-12 Returns. The question, therefore, is whether
the principles of "unjust enrichment’ as incorporated in anmended
provi sions woul d be applicable to the facts of the present case?

Admittedly, refund of the excise duty paid in excess was
granted in 1989. Thereafter, sub-section (2) of Section 11-B which
i ncorporates the principle of "unjust enrichnent’ had cone into force
w.e.f. 20.9.1991, which inter alia provides that duty of excise paid in
excess woul d be refunded if the manufacturer had not passed on the
i nci dence of such duty to any other person. This provision is not at al
attracted. There is basic error in approach by the Authorities bel ow as
the assessee has not filed any application under Section 11B of the
Act for refund of the excise duty paid by him There is no question of
application of principles of unjust enrichnment as incorporated in
Section 11B. Oher rel evant provision would be Section 11D which
also cane into force from20.9.1991. It inter alia provides that every
person who is liable to pay duty under the Act or the Rules nade
t hereunder, and has coll ected any anount in excess of the duty
assessed ‘or-determ ned and paid on any exci sabl e goods under the Act
or the rules made thereunder fromthe buyer of such goods in any
manner as representing duty of excise is required to forthwith pay the
amount so collected to the credit of the Central Government. |If such
amount is not paid to the credit of the Central Governnent, the
Central Excise Oficer can serve a notice requiring himto show cause
why the said amount should not be paid by himto the credit of the
Central Governnent. As stated above, the anpunt was refunded to the
assessee in 1989, hence there is no question of application of this
provi si on.

Further, it would be difficult to hold that past finalized
transaction could be reopened by hol ding that refund was erroneously
granted as there was unjust enrichment. Considering Rule 173-1 of
the Rules and Section 11A of the Act, this Court in Serai Kella d ass
Works Pvt. Ltd. v.Collector of Central Excise, Patna [(1997) 4 SCC
641] held thus:

"Rule 173-1. Assessnent by proper officer (1)

The proper officer shall on the basis of the information
contained in the return filed by the assessee under sub-
rule (3) of Rule 173-G and after such further inquiry as
he may consi der necessary, assess the duty due on the
goods renoved and conpl ete the assessnent

nmenor andum on the return. A copy of the return so

conpl eted shall be sent to the assessee.

(2) The duty determ ned and paid by the
assessee under Rule 173-F shall be adjusted agai nst the
duty assessed by the proper officer under sub-rule (1) and
where the duty so assessed is nore than the duty
determ ned and paid by the assessee, the assessee shal
pay the deficiency by making a debit in the account-
current within ten days of receipt of copy of the return
fromthe proper officer and where such duty is |less, the
assessee shall take credit in the account-current for the
excess on recei pt of the assessnment order in the copy of
the return duly countersigned by a Superintendent of
Central Excise.

16. The assessee is entitled under Rule 173-F to
determne his liability for duty on the exci sabl e goods
manuf actured by himand to renove such goods on

paynment of duty on self-assessnment in accordance with
the provisions laid down in the Rules. But this is only
the first step in making of the assessment. The proper
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officer is enpowered to assess the duty on the goods so
renoved by the assessee and conpl ete the assessnent on
the return filed by the assessee. A copy of the return so
conputed by the proper officer has to be sent to the
assessee. The duty assessed and paid by the assessee on
sel f-assessnent will be set off against the duty assessed
by the proper officer. |If the duty paid by the proper

of ficer on final assessnent is nore than the duty

determ ned and paid by the assessee, the assessee has to
pay the deficiency by making a debit in the account-
current within ten days of the receipt of the copy of the
return fromthe proper officer. |If the duty on fina
assessment payable by the assessee is | ess than what he
has actually paid, the assessee is entitled to take credit
in the account-current for the excess paynent. No
guestion of any showcause notice under Section 11-A
arises at this stage. The duty has to be paid by making
adjustment in the account-current which has to be

mai nt ai ned by the assessee within ten days’ tinme."

Further, simlar contention was specifically dealt with in

Maf atl al I ndustries Ltd. and others v. Union of India and others
[(1997) 5 SCC 536] and it has been hel'd that provisions of Section
11B do not apply where refund has been finally and unconditionally
made. The rel evant discussion (in paragraph 104) is as under
"104. Rul e 9-B provides for provisiona

assessment in situations specified in clauses (a), (b) and

(c) of sub-rule (1). The goods provisionally assessed

under sub-rule (1) may be cleared for honme consunption

or export in the same manner as the goods which are

finally assessed. Sub-rule (5) provides that "when the

duty |l eviable on the goods is assessed finally in

accordance with the provisions of these Rules, the duty
provisionally assessed shall be adjusted against the duty
finally assessed, and if the duty provisionally assessed

falls short of or is in excess of the duty finally assessed,

the assessee shall pay the deficiency or be entitled to a
refund, as the case may be". Any recoveries or refunds
consequent upon the adjustnment under sub-rule (5) of

Rule 9-B will not be governed by Section 11-A or

Section 11-B, as the case may be. "

Rel yi ng upon the aforesaid judgnent, in a simlar matter, the

Court in Sinkhai Synthetics & Chemcals (P) Ltd. v. Collector of
Central Excise, Aurangabad [(2002) 9 SCC 416] allowed the appea

and rejected the contention of the Revenue that the excise duty paid
under protest also would be covered by the provisions of Section 11B

In the result, the appeal is allowed. The inpugned order passed
by the Tribunal confirmng the orders passed by the Assistant
Col l ector and the Collector (Appeals) is set aside. There shall be no
order as to costs.




