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ACT:

Bonbay Rents, hotel ~and Lodging House Rates Contro
Act, 1947, Section 50 Suit for possession under Transfer of
Property Act-Decreed for possession-Appeal filed and
pendi ng-Part 11 of the Act nmade applicable to area where
suit prenises si tuat ed- Appel | ant _whet her entitled to
protection of 1947 Act-Effect of proviso para 2 of section
50 expl ai ned.

HEADNOTE

The respondents-plaintiffs gave a |lease of an open
plot o the appell ant-defendant for a period of 10 years for
the purpose of running a flour mll after making necessary
construction thereon at a yearly rent. |In the |ease-deed
there was a clause for the renewal of the termy and al so
that if it was not renewed, the | essors were given the right
to recover vacant possession on renoval of construction at
the expiry of the initial term There was no renewal of the
termon the expiry of 10 years |ease period and the
appel | ant - def endant was pernitted to bold-over. Later by a
notice nuder s. 106 of the Transfer of Property Act the
respondent call ed upon the appell ant-defendant to vacate and
hand- over vacant possession As the notice was not conplied
with a suit in ejectnent was filed agai nst the a appell ant-
def endant

The trial court negatived all the daffiness that were
rai sed by the appellant-defendant and decreed the suit for
ejectment in favour of the respondents-plaintiffs.

The appel | ant-def endant chall enged the decres by an
appeal to the District Court and while the appeal was
pending the State by a Notification dated 26th March, 1980
applied Part Il of the Bonbay Rents, Hotel and Lodgi ng House
Rates Control Act, 1947 to the village where the suit
prem ses were situated. The appellant-defendant with the
perm ssion of the court raised the contention in the appea

that he was entitled to the protection of Part Il of the Act
and since none of the grounds on which eviction could have
been nmde under Part Il had been nmade out by the

respondents-plaintiffs they were not entitled to recover
possession. This contention was refuted m behalf of The
respondents-plaintiffs on the ground that in view of the
proviso to s 50 of the Act and particularly the latter part
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thereof Part Il of the Act had no retrospective operation so

far as

1052

pendi ng appeals were concerned and such appeals had to be

di sposed of as if Part Il of the Act was not applicable. The

Assi stant Judge took the view that the proviso to s. 50 read
with the latter part thereof expressly enacted that pending
appeal s arising out of decrees or orders passed before the
conmng into operation of the Act had to be disposed of as if
the Act had not been passed and therefore the appell ant
def endant was not entitled to any protection as clained by
himand the respondents-plaintiffs were entitled to the
decree for possession and di sm ssed the appeal

The second appeal =~ of the appellant-defendant to the
H gh Court was summarily di sm ssed.

In the appeal to this Court . on the question: whether a

pendi ng appeal would be governed by the Bonbay Rents, Hote

Rates and Lodging House Rates (Control) Act, 1947 Upon the

Part Il of the Act being nade applicable in the area in

which the suit prem ses were situated during its pendency .
Di smi-ssing the Appeal

N

HELD: 1. Having regard to the two decisions in
Chandr asi ngh Mani bhai and others v. Surjit lal Ladham
Chhaabda and others, [1951] 2 SCR 221 and Shah Bhojr a]
Kuverji Gl MIlls and ginning factory v, Subhash Chandra
Yograj Sinha, [1962] 2 SCR 159 it is clear that sub-secs.
(2) and (3) of s. 12 are prospective but sub-sec. (1)
thereof is retrospective in operation. [1056B]

2. By the Bombay Act 3 of 1949 three changes were nade
by the legislature, (i) it deleted the words  other than
execution proceedings and appeals" appearing in. brackets
fromthe proviso and inserted a new para graph at the end of
that proviso dealing separately with execution proceedi ngs
and appeals, (ii) it inserted the wrds ’'or shall be
continued in such Courts as the -case my be" in that
proviso, and (iii) it deleted the word "thereupon"” fromthe
provi so. the object of amendnents nade at (ii) and (iii) was
to renmove the judicial confusion caused by Courts /taking
conducting views on the question whether the Act (1947 Act)
applied only to transferred cases and not others. By the
amendment made at i i) what war there in the body of the
proviso was relegated to a new separate paragraph —and no
change was effected except that the effect of the wide
expression ' all suits and proceedi ngs" was re-enphsi sed and
further clarified by using the words "execution proceedi ngs
and appeals arising out orders, passed before the com ng
into operation of this Act" in the new paragraph. [1060G H
1061B- C]

3. (i) The substantive part of s. 50, the proviso
thereto and the new paragraph added at the end  of the
proviso has to be read as a whole to know the true nature
and scope of the proviso. [1059B]

(ii) Under the substantive part of s. 50 on the
coming into force of 11 the Act (the 1947 Act) the two
earlier enactnments (the 1939 Act and the
1053
1944 Act) stand repealed. If nothing nmore was said then s. 7
of the A Bonbay General C auses Act, 1904 woul d have come
into play and would have had the effect of saving the |ega
proceedi ngs or renedies in respect of any right, privilege,
obligation or [liability acquired, accrued or incurred under
the repealed enactnents. In other words, all suits and
proceedi ngs including execution proceedings and appeals
arising therefrom which were pending on the relevant date
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and which were governed by the provisions of the repeal ed
Acts woul d have been saved and the rights and obligations of
the parties thereto would have been worked out under the
rel evant provisions of the repealed Acts. But the proviso
whi ch provides for special savings clearly indicates that
pendi ng suits and original proceedings in which decrees and
orders have not been passed al one shoul d be governed by the
provisions of the Act and not execution proceedings and
appeal s arising out of such decrees and orders passed before
the coming into operation of the Act. [1061E G 1062A- B]

(iii) The proviso was and has been enacted to provide
for special savings which suggests that it has not been
i ntroduced nerely with - a view to qualify or create
exceptions to what is contained in the substantive part of
s. 50. Secondly, it does appear that the Legislature while
framing the Act (the 1947 Act) was enacting certain
provisions for the benefit of tenants which conferred | arger
benefits on themthan were in fact conferred by the earlier
enactments which were repealed, this is clear if regard be
had to the wider definition of ‘the expression tenant’
adopted in_s.~S (Il) and therefore, ‘the Legislature thought
it advisable that in regardto pending suits and origina
proceedings of the -description or categories specified
therein, in which the decrees and orders were not passed the
provi sions of the /Act should be made applicable. It is with
this intention that the proviso to s. 50 has been enacted in
the manner it has been done. [1062C- E]

(iv) Wiile extending the |arger benefits of the 1947
Act to tenants the Legislature has wused a very wde
expression, nanmely, "“all suits -and proceedings between a
| andl ord and tenant"” so as to include within that category
suits and proceedings filed under the repealed Acts as also
under the general |aw or Transfer of Property Act [1062F]

(v) The proviso read with the separate paragraph added
thereto will have to be regarded as an i ndependent provision
enacting a substantive law of its~ own by way of providing
for special savings. [1062G

Shankarl al Ranrotan v. Pandharinath Vishnu, 53 Bom L
R 319, approved.

In the instant case, an appeal (arising out of a
decree passed in a suit filed under the Transfer of Property
Act) was pendi ng when Part Il of the Act was nade applicable
to village Kalwada, (where the suit property was situated)
woul d be directly covered by the proviso read wth the
separ ate paragraph added there(o and the appeal was Iiable
to be decided and disposed of as if the 1941 Act had not
been passed, that is it had to
1054
be disposed of in accordance with the law that was /then
applicable to it. The Assistant Judge as well as the High
Court were therefore right in conmng to the conclusion that
t he appel | ant-def endant was not entitled to any protection
of the 1947 Act as clainmed by him [1063B-Dl

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 239 of
1985.
S.H Sheth for the Appellant.
P.H Parekh, and Mss Indu Malhotra for the
Respondent s
The Judgnent of the Court was delivered by
TULZAPURKAR, J. The short question raised in this
appeal is whether a pending appeal would be governed by the
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Bonbay Rents, Hotel and Lodging House Rates Control Act,
1947 (for short the Act) upon the Part Il of the Act being
nmade applicable to the area in which the suit premnmi ses were
situate during its pendency ?

The material facts giving rise to the question are
these: By a registered |ease dated 3.6.1957 (Exb. 75) the
respondents-plaintiffs gave a |ease of an open plot
adneasuri ng about 7,500 sgq. ft. forming part of a non-
agricultural land bearing Survey No. 70/4/1 situated in
village Kalwada in Valsad District, Guarat State to the
appel | ant - def endant for a period of 10 years for the purpose
of running a flour mll after maki ng necessary construction
thereon at an yearly rent of Rs. 101/-. There was a cl ause
for the renewal of the term but if it was not renewed the
| essors were given the right to recover vacant possessi on on
renmoval of construction at the expiry of the initial term
Admittedly, there was no renewal of the termand therefore
on the ~expiry of 10 years the |essors becane entitled to
recover vacant  possession on 3.6.1967 but the appellant-
def endant. was permtted to hold over. By a notice under s.
106 of the Transfer of Property Act issued on 2.12.1970 the
respondents-plaintiffs called upon the appellant-defendant
to vacate and hand over vacant possession of the suit plot
after mdnight of 2.6.1971 that is to say on 3 6.1971 but as
the notice was not conplied with a suit . in e ectnment was
filed agai nst the appell ant-defendant on 12.7.1972. Since
the suit prem ses were not governed by any rent |egislation
eviction on the ground of determination of tenancy under
Transfer of Property Act was available to the respondents-
plaintiffs. The trial court negatived all the defenses that
were rai sed by the defendant
1055
appel l ant and decreed the suit for —ejectnent in favour of
the respond- A dents-plaintiffs on 28.2.19?7. On 20.61977
t he appel | ant -def endant challenged the decree by filing an
appeal to the District Court, Navsari being Cvil Appeal No.
60 of 1977.

Wiile aforesaid appeal was pending in the D strict
Court the State of Cujarat by its Notification dated 26th
March, 1980 applied Part 11 of the Act to village Kal wada
where the suit premses were situated. Thereupon the
def endant - appel lant with the perm ssion of the court raised
the contention that he was entitled to the protection of
Part Il of the Act and since none of the grounds on which
eviction could be had by the landlord under-Part 11 had been
made out by the respondents-plaintiffs they were not
entitled to recover possession of the suit plot by virtue of
the decree passed by the trial court. That contention was
refuted on behalf of the respondents-plaintiffs on the
ground that in view of the proviso to s. 50 of the Act and
particularly the latter part thereof Part | | of the Act had
no retrospective operation so far as pending appeals were
concerned and such appeals had to be di sposed of as if Part
Il of the Act was not applicable. The |earned Assistant
Judge who heard the appeal took the view that the proviso to
s. 50 read with the latter part thereof expressly enacted
that pendi ng appeal s arising out of decrees or orders passed
before the conming into operation of the Act had to be
di sposed of as if the Act had not been passed and therefore
the appel | ant -def endant was not entitled to any protection
as clained by him and the respondents-plaintiffs were
entitled to the decree for possession; he therefore
di smissed the appeal. The Hi gh Court confirned the view
taken by the learned Assistant Judge by disnmissing the
appel | ant - def endant’ s second appeal sunmarily The appell ant-
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def endant has challenged before us the aforesaid view taken
by the courts below in this appeal

In support of the plea that his client’s appea
pending in the district Court was governed by Part Il of the
Act no sooner that Part was made applicable to Village
Kal wada, Counsel for the defendant-appellant raised two
contentions In the first place he urged that a section could
be prospective in one part and retrospective i n another and
that it has been so held in regard to s. 12 occurring in
Part Il of the Act by this Court; he pointed out that in
Chandr asi ngh Mani bhai and others v. Surjit Lal Ladhama
Chhabda and others(l) this Court has taken the view that

(1) [1951] 2 S.C R 221
1056
sub-secs. (2) and (3) of sec. 12 are, having regard to the
| anguage enployed therein prospective in operation and
therefore would apply to suits filed after the Act has cone
into force while in ~Shah Bhojraj Kuverji QI MIlls and
G nning factory v. Subhash Chandra Yograj Sinha(l) it has
been held that sub-sec. (1) of sec 12, by reason of the
words used therein, is retrospective in operation and
covered even suits pending on the date when the Act is
brought into force or is nade applicable to an area and al
such pending suits wuld have to be decided as if the
protection afforded by sub-sec. (l) is available to the
tenants who are parties to such suits; he urged that such
protection against. eviction under sec. 12 (1) of the Act
woul d be available to the tenant independently of sec. 50 of
the Act. Further according to the |earned Counsel since an
appeal is a continuation of a -suit the protection of sub-
sec. (I ) would be available to the tenant in the pending
appeal He therefore, urged that since Cvil Appeal No. 60 of
1977 was nothing but a continuation of the suit which was
pending at the time when sec. 12 was nade applicable to
Village Kal wada the defendant-appellant was entitled to the
protection of sec. 12(1) of the Act and the trial court’s
decree for eviction obtained by the respondents-plaintiffs
was of no avail to them Secondly, he contended that sec. 50
and the proviso thereto did not apply to the present case at
all; according to himthat the proviso-is not an independent
provision but is linked with the substantive  enactnent
contained in sec. 50 which deals wth the repeal of two
earlier enactnents, nanmely, Bonbay Rent Restriction Act,
1939 and the Bonmbay Rents, Hotel Rates and Lodging House
Rates (Control) Act, 1944 and since the present suit was one
under the Transfer of Property Act and was not under either
of the two repealed Acts there would be no question of
appl ying the proviso to such a suit or to any appeal arising
out of a decree in such suit. According to P himsuch suits
and appeals arising from decrees in such suits would be
governed by sec 12(1) of the Act which has retrospective
operation, and since protection was available to his client
in the pendi ng appeal the decree for ejectnment ought to have
been set aside by the | ower courts.

The question thus raised requires proper construction
bei ng placed on the two rel evant and connected provisions of
the Act, nanely s. 12(1) and s. 50. These provisions run
t hus:

(1) [1962] 2 S.C. R 159.
1057
12. (1)- no ejectnment ordinarily to be nade if
tenant A pays or is ready and willing to pay standard
permtted increases. A landlord shall not be entitled
to the recovery of possession of any prem ses so |ong
as the tenant pays, or is ready and willing to pay, the
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amount of the standard rent and permitted increases, if
any and observes and perforns the other conditions of
the tenancy, 1in so far as they are consistent with the
provi sions of this Act.
50. Repeal. The Bonmbay Rent Restriction Act,
1939, and the Bonbay Rents, Hotel Rates and Lodging
House Rates (Control) Act, 1944, are hereby repeal ed;
Provided that all suits and proceedi ngs between a
landlord and a tenant relating to the recovery or
fixing of rent or possession of any prenises to which
the provisions of Part |1l apply and all suits and
proceedi ngs by a nanager of a hotel or an owner of a
| odgi ng house against a |odger for the recovery of

charges for, or possession of, the accommmbdation
provided in a hotel or lodging house situate in an area
to which Part 11 applies, which are pending in any

Court, shall be transferred to and continued before the
Courts which would have jurisdiction to try such suits
or proceedi ngs~ under this Act or shall be continued in
such Courts, as the case may be, and all the provisions
of this Act and the rul es made thereunder shall apply
to all such suits and proceedings.

Nothing in this proviso shall apply to execution
proceedi ngs and appeals arising out of decrees or
orders, passed before the conming into operation of this
Act; and such execution proceedi ngs and appeal s shal
be deci ded and disposed of as if this Act had not been
passed.

So far as s. 12 of the Act is concerned, having regard
to the two decisions nentioned earlier it is clear that this
Court has ruled that sub-secs. (2) and (3) of s 12 are
prospective but sub-sec. (1) thereof is retrospective in
operation and in that behalf the Court in Shah Bhojraj’s
case (supra) has relied upon the difference in the |anguage
enployed in sub-sec. (2) and (3) on the one hand and sub-
sec. (1) on the other. Since sub-sec. (2) commences with the

words, "no suit for recovery  of possession shall be
instituted ....... " and since sub-sec. (3) as it then stood
conmenced with the words "no decree for eviction shall be
passed in any such suit .. " the

1058

Court took the view that such |anguage plainly indicated
t hat t hese provi si ons w re i nt ended to oper ate
prospectively, that is to say would apply to suits

instituted after the coming into force of the Act. but so
tar as sub-sec (lI) is concern the court pointed out that the
poi nt of time when sub-sec. ( t) operates is whenthe decree
for recovery of possession has to be passed and that the
| anguage of that sub-section, which provides that ' the
landlord is not entitled to recover possession if the tenant

pays or shows his wllingness to pay the standard rent and
to observe the other conditions of the tenancy, is such that
it applied equally to suits pending when Part Il cones into

force and those to be filed subsequently and is not limted
only to suits filed after the Act comes into force in a
particular area and in fact the Court in that case granted
the benefit of the protection of sub-sec. (1) of sec. 12 to
the tenant who was a party to a suit which was already
pendi ng when Part Il of the Act was made applicable. to the
area in which the suit prem ses were situated. the decision
in Shah Bhojraj’s case therefore is a clear authority for
the proposition that sec. 12(1) of the Act has retrospective
operation and would apply to a suit which is pendi ng when
Part Il comes into force or is mnade applicable to a
particul ar area where the suit premises are situated but it
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nust be observed that the question whether the protection of
sec. 12(1) of the Act would be available in regard to a
pendi ng appeal when Part |l is nmade applicable to the
particular area did not arise for consideration nor was
decided in that case. Counsel for the appellant defendant
has however, wurged that on the well accepted principle that
an appeal is nothing but a continuation of the suit the
retrospective operation of s 12(i) nust be extended to such
pendi ng appeal especially as the |[|anguages thereof nust
receive the sane interpretation in regard to a pending
appeal. W have no doubt that by itself the provision would
apply to pending appeals but the provision has to be
considered in the light  of the other provision to be found
ins 50 and the proviso thereto read with the latter part
t hereof which expressly deals differently with the aspect of
applicability of the Act -especially Part |1l thereof to
pendi ng suits and-original proceedings on the one hand and
pendi ng executi on proceedi ngs and appeals on the other. That
i s why counsel for the appell ant-defendant rai sed the second
contention that s. 50 and the proviso thereto read with the
latter part thereof did not apply to the present case at al
and in that behalf wurged that the proviso Mtogether with
the latter part thereof is not an independent provision

1059

but is linked with the substantive enactnment contained in s
50 that A is to say the proviso has been inserted nerely
with a viewto qualify or create an exception to what is
state in the main  provision . The manner in which the two
contentions were put forward by counsel for the appellant-
def endant clearly showed that~ he realized that unless the
present case was taken out of the purview of s 50 and the
proviso thereto read with the latter part thereof his client
woul d not be able to claimthe benefit of the protection of
s. 12(1) of the Act. Therefore, the two contentions being
i nter-dependent it will be desirable to deal with the second
contention first. O course, —we shall also deal wth his
contention that the defendant. appellant would be entitled
to the protection of s. 12(1) independently of and
irrespective of whether his client's case is covered by s.
50 and the proviso thereof read with the latter part thereof
or not.

Turning then to the second contention of counsel for
the appell ant-defendant it is obvious that the question
whet her the present case falls within or outside the purview
of the proviso to s. 50 depends upon what is true nature and
scope of the proviso introduced at the end of s 0 ? Is it
i ntroduced nerely with a view to quality “or create
exceptions to what is contained in the main provision of s.
50) or does it g;- beyond that purpose and enact a
substantive law of its own by way of providing for specia
savings following upon the repeal of the two earlier
enactments, the 1939 Act and the 1944 Act ? That a proviso
could be of either type was not disputed before us by
counsel for the appellant-defendant. 1In fact in  Shah
Bhojraj’s case (supra) this is Court after referring to two
English decisions and a passage in Caries on Statute Law
(5th edition) at page 166 of the Report has observed thus:

"The law with regard to provisos is well-
settled and well-understood As a general rule, a
proviso is added to enactment to qualify or create an
exception to what is in the enactnment and ordinarily a
proviso is not interpreted as stating a general rule
But provisos are often added not as exceptions or
qualifications to the main enactment but as savings
clauses, in which cases they will not be considered as
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controll ed by the section.™
The question is in which category the instant proviso

together with latter part thereof fall . It my be stated
that this very question-
1060

Was hotly debated before the Court in that case but was not
deci ded and kept open because of the view taken by the Court
on the contention pertaining to proper interpretation of s
12(1) of the Act and since the Court held that s. 12(1) is
retrospective in operation and covers suits pending on the
date when Part Il was applied to the particular area it
granted relief to the tenant-appellant against eviction. W
m ght observe, however, that the same result would have
obtained even if the case were considered under the proviso
to s 50 because wunder-it suits and proceedi ngs pendi ng at
the date when Part |1 is nade applicable are required to be
deci ded by applying the 1947 Act to them Since the question
rai sed before us relates to the applicability of the 1947
Act to a pending appeal we shall have to decide the question
pertaining to the true nature and scope of the proviso to
sec. 50 in this case.

Bef ore we deal with that question we night indicate
that the said proviso to s. 50 as it originally stood has
undergone certain anendnents effected by Bonmbay Act 3 of
1949. The proviso/as it originally stood ran thus (omtting
unnecessary parts):

"Provided that all suits and proceedi ngs (ot her
than execution proceedi ngs ~and appeals between a
l andlord and a tenant relating to recovery or fixing of
rent or possession of —any prenmses  to which the
provisions of part Il apply ........ ..... which are
pending in any Court, shall be transferred to and
continued before the Courts which h would have
jurisdiction to try such suits or~ proceedings ' under
this Act; and thereupon  _all the preprovisions of this
Act and the Rules nmade thereunder shall apply to al
such suits and proceedings."

By the Bonmbay Act 3 of 1949 three changes were nade by
the legislature. (i) it deleted the words "other than
execution proceedings and appeal s" appearing in brackets
fromthe proviso and inserted a new paragraph at the end of
that proviso dealing separately with executions proceedings
and appeals, (ii) it inserted the words "or shall be
continued in such Courts as the case may be" in the proviso
and (iii) it deleted the word "thereupon" fromthe proviso.
The object of amendnments nade at (ii) and (iii) was to
renove the judicial confusion caused by Courts taking
conflicting views on the question whether thel Act (. 1947
Act) applied only to transferred cases and not others-
Previously the proviso stated that all suits and proceedi ngs
of a certain category nentioned there.

1061

in "shall be transferred to and conti nued" before the Courts
which A would have jurisdiction to try themunder the Act
and "thereupon" the provisions of the Act shall apply to
them and therefore some Courts took the view that the
provisions of the Act (1947 Act) wll apply only to suits
and proceedi ngs which were so transferred and continued and
others held to the contrary. 'This conflict was set at rest
by these amendnents. By the anendnment made at (i) what was
there in the body of the proviso was relegated to a new
separate paragraph and no change was effected except that
the effect of the Wi de expression "all suits and
proceedi ngs" was re-enphasised and further <clarified by
using the words "execution proceedings and appeal s ari sing
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out of decrees and orders, passed before the coming into
operation of this Act"” in the new paragraph.
Bearing in mnd the aforesaid |egislative amendnments

we shall proceed to consider the question as to what is the
true nature and scope of the proviso. For that purpose it
will be necessary to read as a whole the entire provision

nanely, the substantive part of s. 50. the proviso thereto
and the new paragraph added at the end of the proviso. So
read, two aspects stand out very clearly. In the first
place, it is clear that under the substantive part of s. 50
on the conming into force of the Act (the 1947 Act) the two
earlier enactnments (1939 Act and the 1944 Act) stand
repealed. If nothing nore was said then s. 7 of the Bonbay
CGeneral O auses Act, 1904 would have cone into play and
woul d have had the effect of saving the |egal proceedi ngs or
renedies in respect of any right, privilege, obligation or
liability acquired, accrued or- incurred under the repeal ed
enactments. In other words, all suits and proceedings
i ncludi ng’ education pr oceedi ngs and appeal s ari sing
therefromwhi ch were pending on the rel evant date and which
wer e governed by the provisions of these respective repeal ed
Acts woul d have been saved and the rights and obligations of
the parties thereto would have been worked out under the
rel evant provisions  of the repealed Acts. But here a clear
intention to deviate from the normal rule which applies to
the repeal of enactnents is clearly ‘evinced by the
Legi sl ature by the manner in which the proviso ws enacted
initially or as it 'now stands after the anendnents. Either
under the proviso as it originally stood or under the new
separ at e paragraph enacted by -way of an anmendnent the
legislative intent was and s quite clear that only suits
and origi nal proceedings between a | andlord and a tenant (of
the description or categories specified

1062

therein) which were pending on the relevant date are
required to be decided and disposed of by applying the
provi sions of the 1947 Act whil e execution proceedi ngs and
appeal s arising out of decrees or orders passed before the
coning into operation of the Act are denied the benefits of
the provisions of the Act and have been directed to be
deci ded and disposed of as if this Act had not been passed,
that is to say, such execution proceedi ngs and appeal s woul d
be continued to be governed by and shall be disposed of in
accordance with the law that was then applicable to themIn
other words, it is clear that the proviso was and has been
enacted to provide for special savings which suggests that
it has not been introduced nerely with a viewto qualify or
create exceptions to what is contained in the substantive
part of s. 50. Secondly, it does appear that the Legislature
while framng the Act (the 1947 Act) was enacting certain
provisions for the benefit of tenants which conferred | arger
benefits on themthan were in fact conferred by the earlier
enactments which were repealed, (and this would be clear if
regard be had to the wider definition of the expression
"tenant’ adopted in s. 5(11) of the Act) and therefore, the
| egi sl ature thought it advisable that in regard to pending
suits and original proceedings also (of course of the
description or categories specified therein) in which the
decrees and orders were not passed to provisions of the Act
shoul d be nade applicable. It is wth this intention that
the proviso to s. 50 has been enacted in the manner it has
been done. What is nore, while so extending the |arger
benefits of the Act (the 1947 Act) to tenants the
Legi slature has used a very wi de expression, nanely, "al
suits and proceedi ngs between a | andlord and a tenant" so as
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to include wthin that category suits and proceedings filed
under the repealed Acts as also under the general |aw or
Transfer of Property Act. Deliberate use of such wide
expression clearly shows that the benefit of the Act was
intended to be given to all tenants who were parties to al
suits and proceedings filed either under the repealed Acts
or under the general Ilaw or Transfer of Property Act and
were pending at the relevant date. It is therefore, clear
that the proviso read with the separate paragraph added
thereto will have to be regarded as an i ndependent provision
enacting a substantive law of its own by way of providing
for special savings and (Counsel’s contention that the sane
has been added nerely with a viewto qualify or to create an
exception to what is contained in the main provision of s.
50 has to be rejected. W& might refer to a Bormbay Hi gh Court
deci sion in Shankarl a
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Ranratan v. Pandharinath Vishnu(l) where a simlar view of
the proviso to s. 50 of the Act. has been taken and we
approve the sane.

Having regard to the aforesaid conclusion which we
have reached on the true nature and scope of the proviso to
s. 50 of the Act it would be clear that the present case, in
whi ch an appeal (arising out of a decree passed in a suit
filed under the Transfer of Property Act) was pendi ng when
Part Il of the Act was made applicable to village Kal wada,
woul d be directly covered by the proviso read wth the
separ at e paragraph' added thereto -and the appeal was |iable
to be decided and disposed of as if the 1947 Act had not
been passed, that is to say, had to be disposed of in
accordance with the law that was then applicable to it In
this view of the matter, we are of the opinion that the
| ear ned Assistant Judge as well as the Hi gh Court were right
In coming to the conclusion that the appellant-plaintiff was
not entitled to any protection of the 1947 Act as clai ned by
hi m

Counsel for the appellant-defendant however, faintly
urged before wus that his client. would be entitled to the
protection of s. 12(1 ) of the Act, (which has been held to
be retrospective in operation) i ndependently of and
irrespective of whether his case was covered by the proviso
tos. 50read with the latter part thereof or not. It is
i npossible to accept this contention for the sinple reason
that 8. 12(1) of the Act woul d unquestionably be a genera
provi sion whereas the proviso tos. 50 read wth the new
par agr aph added thereto, which has now been held to be an
i ndependent provision enacting substantive law initself and
whi ch expressly deals with pending matters (suits and other
proceedings in contradistinction with execution proceedi ngs
and appeals) would be a special provision contained in the
Act and obviously under the normal rule of interpretation
the special provision must prevail over the general and
therefore if a case is covered by the special provision the
general provision will not be attracted to it The Contention
has therefore to be rejected-

Before parting with the case we would |like to point
out that Chandrasi ngh Mani bhai’'s case (supra) was also a
case dealing

(1) 53 Bom L.R 319
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with an appeal (arising out of a decree passed on a date
prior to the coming into force of the 1947 Act in a suit
filed under the Transfer of Property Act) which was pendi ng
at the relevant date and the question was whether on the
principle that the appeal was in the nature of a rehearing
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of the suit the same should be decided in accordance with
the provisions of the 1947 Act which had cone into force
during its pendency and this Court took the view that having
regard to the proviso tos. 50 as it originally stood the
Act was given retrospective operation only to a Ilimted
extent and execution proceedings and appeals were excluded
fromthis effect and were to be governed by the law in force
at the tinme when the decrees were passed and therefore, the
tenant was not entitled to the protection of the 1947 Act
and was |iable to be evicted.

Real |y speaking this decision had concluded the point
rai sed before us in the present appeal- But since in Shah
Bhojraj’s case (supra) a distinction was made between sub-
sec. (1) of s. 12 on the one hand and sub-secs. (2) and (3)
on the other and it was held that the forner provision was
retrospective in operation and the latter prospective,
Counsel for the appell ant-defendant made valiant attenpt to
brings his client’s case wthin the purview of s. 12(1) by
putting forward the plausible contention that his case was
not covered by the provisoto s. 50 read with the separate
par agraph-added thereto at all on the ground that the said
proviso together with the new separate paragraph added
thereto was not an- independent provision enacting any
substantive law therein but was linked with the main
provision contained in s. 50 and had beenintroduced nerely
with a viewto qualify or create an ‘exception to what is
contained in the main provision but that attenpt has failed
in view of our conclusion on the true nature and scope of
the said proviso read with the Dew separate paragraph added
toit.

In the result, the appeal fails and is dism ssed but
in the circunstances there will be no order as to costs.

N. V. K. Appeal dism ssed.
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