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Bonbay = Rents Hotel and Lodgi ng House Rates Control Act
1947--Sec. 15A--Sec. 5(4A)--Indi an Easenents Act 1882-- Sec.
52--62(c)--Revocation of |licence by efflux of time--Presi-
dency Smmll Causes Courts Act 1882--Sec. 47--Effect of
filing of application for eviction--Maning of |icence under
a subsisting agreenment--Interpretation of  Statutes--Prac-
tice.

HEADNOTE:

The appellants granted a licence in respect of 'certain
shop prenises in Bonbay to the respondent under a Leave and
Li cence Agreement which expired on 31st March 1966: Ther e-
after the appellants served a notice upon the respondent
calling upon himto renove hinself fromthe prem ses. The
respondent refused to do so. In July 1967 the  appellants
filed on application for eviction under Section 41 of the
Presidency Small Causes Court Act.  The contention of the
respondent that he was a tenant was negatived by the Snal
Causes Court, Bonbay. The respondent approached the High
Court under Article 227 of the Constitution. The Hi gh Court
refused to interfere with the finding of the /'Small Causes
Court that the respondent was a |licensee and not a tenant.

The Bonbay Rent Act was anmended by Maharashtra Act 17 of
1973. By the anending Act, section 5(4A) and Section 15A
were introduced in the parent Act to confer on the licensee,
who had a subsisting agreenment on February 1, 1973, the
status and protection of a tenant under the Bonbay Rent Act.

The respondent by an anendrment took the plea of protec-
tion wunder the Maharashtra Anendnent Act 17 of 1973 on the
ground that he was in occupation of the prem ses on 1st
February 1973 under a subsisting agreenment for |icence. The
Smal | Causes Court, Bonbay, negatived the plea on the ground
that there was no subsisting agreenment for licence on the
1st of February, 1973 as there was nothing on record to show
that after 31st March 1966 the | eave and |licence agreenent
between the parties was renewed or any fresh agreement was
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entered into.

The respondent filed a revision petition under section
115 of C.P.C. in the Hi gh Court. The Hi gh Court allowed the
revision on the ground that the |icence was not put an end
to by the appellants and that in any event by filing the
application for eviction the appellant |icensor had granted
an inplied licence to the respondent |icensee to continue in
possession till a decree of eviction was passed in his
favour.
Al'l owi ng t he appeal

HELD: (a) In order to get the advantage of section 15A
of the Bonmbay Rent Act, the occupant nust be in occupation
of the prem ses as a licensee as defined in section 5(4A) on
the 1st of February 1973. |If he be such a licensee, the
non- obstante clause of section 15A(1) gives himthe status
and protection of a tenant in spite of there being anything
to the contrary in any other law or in any contract. But if
he is not a licensee under a subsisting agreenment on the 1st
of February 1973, then he does not get the advantange of the
amended provision of the Bonbay Rent Act. [407 H, 408 A

(b) A person continuing in possession of the premses
after termination, wthdrawal or revocation of the 1|icence
continues to-occupy it is a trespasser or as a person who
has no senbl ance of any right to continue in occupation of
the prem ses. ~Such a person cannot be called a |icensee at

all. [408 B]

(c) A person continuing in-occupation of such prem ses
after revocation of the licence is still liable to pay
conpensati on, or damages for their use and occupation. [408
El
404

(d) Filing an application under section 41 of the Presi-
dency Small Causes Court Act - may in certain.  circunstances
have the effect of putting an end to the licence if it was
subsisting on the date of its filing. But, @ that cannot
possi bly have the effect of reviving the Iicence as opined
by the |earned Judge. Such a proposition of law is both
novel and inconprehensible. [408H 409 G

(e) It is right that the Court should act in consonance
with the spirit of the Maharashtra Amendi ng Act 17 of 1973.
But the Court cannot and should not cast the law to ‘the
winds or twist or stretch it to a breaking point anmounting
to alnost an absurdity. [410 C

(f) The finding of the High Court that” the  respondent
was i n occupation of the prem ses under a subsisting |icence
was wholly wong and suffered fromserious infirnmties of
| aw and fact and deserved to be.set aside. [410 (

[ The Suprene Court is |loathe to pass any harsh or unpal -
atabl e remarks concerning the judgnent of the H gh Court and
ought to act wth restraint. But sonetinmes constraint
outwei ghs restraint and conpels this Court-in discharge of
its duty to nmke strong observations when it finds the
judgnent of the H gh Court running galore with the gross and
pal pabl e m stakes of |aw al nost anmpbunting to judicial inbal-
ance in the approach to the case].

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 212 of 1976.
(From the Judgnent and Order dated 18-2-1975 of the
Bonbay High Court in Civil Revision Appln. No. 741/74).
Soli J. Sorabji, P.H Parekh, Mss Manju letly and Ms
Dharia & D.D. Kapadia for the appellant.
B.K. Desai, S.S Khanduja and Vijay Gandotra for the
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respondent.
P.H. Parekh for the Intervener
The Judgnent of the Court was delivered by

UNTWALI A, J. The appellants in this appeal by specia
leave had filed an application under section 41 of The
Presidency Small Cause Courts Act, 1882--hereinafter re-
ferred to as the S.C.C. Act, against the respondent to
conpel himto quit and deliver up the possession of the
prem ses in question. The Small Cause Court nade an order
in favour’ of the appellants under section 43 of the S.C C.

Act . On the filing of an application in revision by the
respondent in the Bonbay Hi gh Court, a l|earned single Judge
of that Court has set aside the order of the Small Cause
Court and disnissed the appellants’ application for

eviction of the respondent. Hence this appeal

This Court does, as it ought to, act with restraint and is
| oathe to-pass any harsh or unpal atable renmark concerning
the judgment” of a High Court. But sonetinmes constraint
out weighs restraint and conpels this Court in discharge of
i'ts duty to nake sone strong observations when it finds
the judgnent of the H gh Court running galore wth gross
and pal pabl e mi-stakes of |aw al mbst amounting to judicia
i mbal ance in- the approach to the case. W regret to say
that this is one such case.

The appel |l ants had all owed the respondents to occupy the
shop prenmises in question which are situated outside Swa-
deshi  Market,

405

Kal badevi Road in Bombay under certain agreements of |eave
and licence which were renewed fromtinme to tinme. The |ast
agreenment was dated April 30, 1965. Duration of the period
of licence nmentioned in this agreenent was in the follow ng
terms:

"(1) This agreement shall be deened to
have conmenced from1st May 1965 and shall remain
in force for 11 nonths and will automatically cone
to an end on 31st March, 1966 on which day the
Party of the Second Part shall renove hinmsel f from
the prem ses of his. own accordwith all his  arti-
cles and belongings and in event of the Party of
the Second Part not clearing out of the prem ses on
the said day viz., 31st March, 1966 the parties of
the First Part shall be at liberty to renbve the
goods and articles of the party of the Second Part
by thensel ves, by enpl oynment of 1abour at the cost
and on account of the party of the Second Part and
shall be entitled to stop and prevent the, Party of
the Second Part fromentering the premses and
maki ng use of the sane by hinself or his agent."

The respondent did not vacate and renove hinself from the
prem ses as per the aforesaid termof the  agreenent. He
purported to claimto be a tenant of the premises and wth
that end in view his Advocate wote a letter to appellant
No. 1 on May 23, 1966 stating therein that the respondent
was a tenant of the shop premses and had remtted the
rent for the nonths of March and April, 1976. Areply to
the letter aforesaid of the respondent’s advocate was given
on behal f of the appellants on June 14, 1966 refuting there-
in the respondent’s claimof being a tenant of the shop
prem ses and asserting that he was a nmere licensee. It was
al so said that the said |licence had automatically conme to an
end on March 31, 1966 and thereafter he was "no better than
a trespasser". Subsequent correspondence foll owed between
the parties in which the appellants showed their readi ness
and willingness to accept money fromthe respondent by way
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of conmpensation for the use and occupation of the shop
prem ses wi thout prejudice to their rights and threatening
to take |l egal action for getting the possession of the prem
i ses.

On the 10th July, 1967 the appellants filed an applica-
tion wunder section 41 of the S.C.C. Act. The respondent
contested that application, inter-alia, on the ground that
he was a tenant of the shop prem ses and was, therefore,
protected against the eviction under The Bonbay Rents,
Hotel .and Lodging House Rates Control Act, 1947 (for
brevity, the Bonbay Rent Act). As per the requirenent of
section 42A of the S.C.C. Act, the question whether the
respondent was ‘a tenant of the appellants was tried as a
prelimnary issue by the Small Cause Court, Bonbay. A
single Judge of that Court by his Judgnent and order dated
June 30, 1972 held against the respondent and found that
he was not a tenant of the appellants in respect of the
shop prem ses. An appeal was taken by the respondent to a
Bench of two judges of the Small Cause Court under section
406
42A(2) of the S.C.C. Act. By a reasoned order dated Decem
ber 11, 1972 the appell ate Bench upheld the finding of the
single Judgeand summarily disnissed the appeal. The re-
spondent filed a wit application in the H gh Court which
after hearing the appellants was disnm ssed on July 3, 1973.

The Bonbay Rent Act was anmended by Maharashtra Act 17 of
1973. By the anendi ng Act, section 5(4A) and Section 15A
were introduced in the parent Act to confer on the |icensee,
who had a  subsisting agreenent on February 1, 1973 the
status and protection of ‘a tenant under the Bonmbay Rent Act.
The respondent, —thereafter, by an anmendnent of his witten
defence filed in the Snall Cause Court proceeded to take
the additional plea of protection under Mharashtra Act
17 of 1973. Al though the anmendnment was not fully and effec-
tively allowed by the Small Cause Court Judge, the parties
had proceeded on the footing that such a plea became avail -
able to the respondent.

A learned single Judge of the Small Cause Court held
that there was no subsisting agreenment for licence on the
1st of February, 1973 as there was nothing on record'to show
that after 31st March, 1966 the | eave and licence agreenent
between the parties was renewed or any fresh agreenment was

entered into. In that view of the matter the Trial Court
held that the respondent was not entitled "to the protec-
tion of the Bonbay Rent Act conferred on a licensee by

Maharashtra Act 17 of 1973. The Court allowed the appel-
lants’ application and nade an order under section 43 of the
S.C.C. Act directing the respondent to vacate and hand over
peaceful possession of the prem ses to the appellants within
one nonth fromthe date of the order i.e. the 11th @ Ccto-
ber, 1974. This order was not appeal abl e. "Hence respondent
filed a revision before the H gh Court. A learned single
Judge of the H gh Court by his judgment and or der dat ed
February 18, 1975 allowed the revision and, as  stated
above, set aside the order of the Small Cause  Court - and
di smissed the appellants’ application for eviction of the
respondent .

M. Sorabji, learned counsel for the appellants after
drawing our attention to the relevant facts and the |aw
involved in the case placed the judgment of the Hi gh Court
to point out the glaring errors committed by it which were
wit large on its face. M. Desai appearing for the re-
spondent nmde a strenuous effect to persuade us to uphold
the judgnent of the H gh Court. But in the ci rcunst ances
of the case he could do no better than what has been said in
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the judgnent.
Section 52 of The Indian Easenents Act, 1882 defines
“l'i cence" thus:

407

"Where one person grants to another, or to a
definite nunmber of other persons, a right to do, or
continue to do, in or upon the inmovable property
of the grantor, sonething which would, in the
absence of such right, be unlawful, and such right
does not ampunt to an easenment or an interest in
the property, the right is called a licence."

It was no |onger open to debate that the respondent was a

mer e
wer e
says:

It

i censee of the shop prem ses of which the appellants
the licensors. Section 62(c) of the Easements Act

"A license is deened to be revoked-

(c) where it has been granted for a linmted
period, or acquired on condition that it shal
becone void “on_ the performance or non-perform
ance of a specified act, and the period expires, or
the condition is fulfilled;"

By efflux of time, therefore, the Ilicence stood
revoked on'the 1st of April, 1966. Yet the |Iicen-
see under section 63 of the Easenments Act was
entitled to a reasonable tinme to | eave the property
and ' to renove his goods which he had been all owed
to place on such property. In spite of being asked
by ‘the appellants to do so the respondent did not
pay any heed. Hence the appellants took recourse
to section 41 of the S.C.C. Act. The remedy of
section 41 is available only after the perm ssion
or the licence grantedto the |licensee to go on the
property has been wi thdrawn or revoked. If the
occupant of the property is not able to show any
sufficient cause then order for possession follows
under section 43.

W& now proceed to quote the relevant words of
section 5(4A) of the Bonbay Rent Act:

""Licensee", in respect of any prenises or
any part thereof, —means the person who is in
occupati on of the prem ses or such part, as the
case my be, under a subsisting agreement for

licence gi ven for a licence fee or
charge ........ "

The inclusive clauses thereafter in the definition
of the ’licensee’ do not include a I|icensee in
occupation of the prem ses whose |icence already

cone to an end and in such a ' case the occupant
woul d not be a |icensee under a subsisting agree-
nent. W now proceed to read section 15A

“"( 1 ) Notwithstanding anything contained
el sewhere in this Act or anything contrary in any
other law for the time being in force, or in any
contract, where any person is on the 1st ~day of
February 1973 in occupati on of any prenmises, or any
part thereof which is not less than a room as a
i censee, he shall on that date be deened to have
becorme, for the purposes of this Act, the tenant of
the landlord, in respect of the premises or part
thereof, in his occupation

(2) o "

is thus clear beyond doubt that in order to get the

advantage of section 15A of the Bonbay Rent Act, the occu-
pant nust be in occupation of the premises as a |licensee as
defined in section 5(4A) on the 1st of February, 1973. If he
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be such a licensee, the non-obstante clause

10-1104SCl/ 76

408

of section 15A(1) gives himthe status and protection of a
tenant in spite’ of there being anything to the contrary in

any other law or in any contract. In other words, even as
against the express terns of the subsisting contract of
licence the licensee would enjoy the benefits of section

15A. But if he is not a licensee under a subsisting agree-
ment on the 1st of February, 1973, then he does not get the
advant age of the amended provision of the Bonmbay Rent Act.
A person continuing in possession of the premses after
term nation, w thdrawal or revocation of the licence contin-
ues to occupy it as a trespasser or as a person who has no
senbl ance of _any right to continue in occupation of the
prem ses. Such a person by no stretch of imagination can be
called a licensee. If therefore, the respondent was not a
I'i.censee under a subsisting agreenent in occupation of the
prem ses on the 1lst of February, 1973 he could not take
shel't er under section 15A of, the Bonbay Rent Act. The Tria
Judge found agai nst him~ Apart fromthe position that this
was essentially a question of fact and a finding on which
could not beinterfered with by the Hi gh Court in exercise
of its revisional power under section 115 of the Code of
Cvil Procedure, the Hi gh Court has done so, as we shal
point out, by commtting such gross errors of law and fact
that we were constrained in the beginning of our judgment,
though very reluctantly, to nmake some  strong observations
agai nst the judgment of the H gh Court.

VWiile reciting the facts of the case the | earned Judge
of the H gh Court states a fact in paragraph three of the
j udgrment that the respondent was ordered to deposit in Court
Rs. 29/- per nonth which he did. W are happy to note that
the learned Judge has rightly not rested his judgnment on
this ground of deposit of rent by the respondent. There was
nothing to show in the records of this case that the appel-
| ants had ever accepted any noney either in /or outside court
fromthe respondent after 31st of March, 1966 by way of any
rent of the licenced premnmises. A person continuing in  occu-
pati on of such premnises after revocation of the licence is
still liable to pay compensation or damages for _their ‘use
and occupation. |If at any tine such conpensation had been
paid or accepted it could not undo the effect of the revoca-
tion of the licence.

In the seventh paragraph of  the judgnent -the
| ear ned Judge says:
“I'n ny judgnment the filing of the proceeding

under section 41 without term nating the |licence
and/ or the perm ssion granted to the petitioner
does not automatically put an end to’ the |Iicence

which the petitioner had to occupy the prem ses."
There are two infirmities in the said observatiaon
Firstly, according to the appellants’ case the
i cence stood revoked and withdrawn and then they
filed the application under section 41 of  the
S.C.C. Act. Secondly, the filing of the application
itself may in certain circunstances have the effect
of putting an end to the licence if it was subsist-
ing on the date of its filing. But in any event,
one thing is certain, that cannot have’ the effect
of reviving the licence as opined by the |[earned
Judge in the subsequent part of his judgnent.

409

In the tenth paragraph of his judgment the | earned
Judge says:
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"The respondents have not relied on any
notice served on the petitioner to show that they
would treat the petitioner as a trespasser from
March 31, 1966. The respondents did not even
describe the petitioner as a trespasser in proceed-

ings. It nust be therefore presunmed that the re-
spondents voluntarily or involuntarily permtted
the petitioner to occupy the premises till they

filed their application under section 41 of the
Presi dency Small Cause Courts Act."

In the next paragraph the |earned Judge
guotes the words: "position not better than that of
a trespasser” fromthe appellants’ letter witten
so the respondent. The contradiction in the
judgrment is apparent. It is difficult to understand
the ~significance of the observation "that the
respondents voluntarily or involuntarily pernitted

the petitioner to occupy the premn ses". Vol unt ary
perm ssion may amount to a fresh licence. The use
of the expression involuntarily permtted is a

contradiction in terms.

We “are -distressed to find the |earned Judge
repeatedly  expressing a view in his judgnent that
the conduct on the part of the appellants in allow
i ng the respondent to continue in the occupation of
the  premses until the filing of the application
under section 41 of the S.C.C. Act on July 10, 1967
ampunted to a grant of fresh licence. It 1is not
necessary to extract all the strange passages from
the judgment of the Hi gh Court. But we shah do a
few nore. Inthe fifteenth paragraph while refer-
ring to the expression "deenmed to be revoked"
occurring in section 62(c) of the Easenents Act it
is said that "it does not necessarily nmean that it
is in fact revoked." The nmistake is so obvious in
this observation ‘that it does not require any
el aboration. In the sane fifteenth paragraph occurs
a passage which we exercised in vain to understand.
It runs thus:

"The fact that the respondents did not ' take
any steps till they filed the application under
section 41 which al so wouldnot automatically make
the petitioner’s occupation unlawful neans that the
respondents inpliedly granted a licence to the
petitioner to continue to occupy the prem ses.”

Later on the | earned Judge has said in his judgnent that
by adopting the procedure of filing the ~application under
section 41 of the S.C.C Act, the appellants inmpliedly
granted to the respondent "a right to continue to occupy the
prem ses till he was evicted by an order under section 43."
Such a novel proposition of law is beyond our conprehension
If the filing of the application under sectioon 41 gives a
fight to the occupant of the prem ses to continue to  occupy
it, then how can the Court pass an order of eviction under
Section 43 in derogation or destruction of such-a right 2
The resulting position is too anonalous and illogical to
nerit any detail ed discussion.

In the eighteenth paragraph of the judgnent the |earned
Judge persuaded hinself to say:

410

"The fact that the earlier agreenent of |licence ex-
pired on March 31, 1966, does not necessarily nmean that
there was no subsisting agreenent on the date on which the
application wunder section 41 was made or on February 1
1973."
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It is difficult to understand what further act, conduct or
witing of the appellants Ied to the undoing of the effect
of the expiration of the earlier agreenent of I|icence and
bring about any subsisting agreenent either on the date of
the application under section 41 or on February 1, 1973. W
admt that if any such agreenent could be culled out, in
witing or oral, expressly or inpliedly, by the action or
the conduct of the appellants the Court would have been
happy to cull out such agreenent and give protection to the
licensee in consonance wth the spirit of the Anendi ng Act
viz. Maharashtra Act 17 of 1973. But the Court cannot and
shoul d not cast the lawto the winds or twist or stretch it
to a breaking point ambunting to al nost an absurdity. Qur
observation is anply denonstrated by the follow ng passage
in the judgnent of the H gh Court.
"Relying on the anmendnent of the Bonbay Rent
Act the respondents no doubt had wthdrawn their
perm-ssion under the agreements but by filing the
proceedi ngs under section 41 they permtted the
petitioner to continue as the Iicensee as stated
above; and this itself is a different kind of
agreenment of 1icence as defined under section 52 of
the Easenent Act."

The |earned Judge al so seens to be making a difference
between the filing of a suit against a |licensee whose |i-
cence has been terminated treating himas a trespasser and
an application under section 41 of the S.C.C. Act. For the

purpose of ‘the point at issuethe distinctionis nore illu-
sory than real. Two renmedies, previously, were available to
the licensor. He could-avail the one or  the other. The

scope of the trial, disposal and further renedies in the two
proceedings were different. But it is wholly wong to say
that if a licensor filed an application under section 41 of
the S.C.C. Act instead of filing a regular civil suit by
inmplication treated the occupant of the prem ses against
whomthe S.C. C. applicationwas filed as a subsisting.licen-
see.

In our opinion the judgnment of the Hi gh Court is  wholly
wong and suffers fromserious infirmties of | aw and facts.
We accordingly allow this appeal, set aside the judgment and
order of the Hi gh Court and restore that of the Snall Cause
Court. The respondent nust pay the costs to the appellants
inthis Court as also in the H gh Court.

P. H P. Appea
al | oned.

?411




