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ACT:

Constitution off India Article 226-Miintainability of
wit petition at the stage of show cause notice to termnate
the services of a service personnel by the Chief of the Arny
staff when the finding of a court martial even on revision
is perverse or against the weight of evidence on record-Armny
Act, 1950 sections 18 to 24, 108, 121, 127, 153, 154,
160(1), 191 and the Army Rules 1954 Rules 14 and 68 to 71
scope of -Conpetency of the Chief of the Arny Staff to have
recourse to Rule 14 of the Arny Rules, when the genera
court martial originally and on revision returned a verdict
of "Not qguilty" -Principle of double jeopardy Aufrefois
Acquit applicability-Constitution of “India Article 20(2)
read with Arnmy Act, section 121

HEADNOTE

The respondent, a permanent conm ssioned officer of the
Indian Arny holding the substantive rank of captain and the
acting rank of major, as a result of certain incidents which
are alleged to have taken place on Novenber 5 and 6, 1975
was ordered to be tried by a general court martial. On Mrch
13, 1976, the court martial announced its finding subject to
confirmation, the finding being "Not guilty of all the
charges."” The General Oficer Commuandi ng, Madhya Pradesh,
Bihar and Oissa Area, the third appellant, who was the
confirmng authority, did not confirmthe verdict and by his
order dated April 3, 1976, sent back the finding for
revision. The same general court martial, therefore,
reassenbled on April 14, 1976, and after hearing both sides
and taking into consideration the observations nade by the
third appellant in his said order dated April 3, 1976,
adhered to its original view and once again announced the
finding subject to confirmation, that the respondent was
"Not guilty of all the charges". The third appellant
reserved confirmation of the finding on revision by a
superior authority, nanely, the General Oficer, Conmandi ng-
i n-Chief, Central Command, Lucknow, the second appellant,
and forwarded the papers to him By his order dated May 25,
1976, the second appellant did not confirmthe finding on
revision of the general court nmartial. The charges nade
agai nst the respondent, the finding and the nonconfirmation
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thereof were pronulgated as required by Rule 71 of the Arny
Rul es. Thereafter, the Chief of the Arny Staff under Rule 14
of the Arny Rules 1954 issued the inmpugned show cause notice
dated Novenber 12, 1976 stating that the Chief of the Arny
Staff had carefully considered the facts of the case as al so
the respondent’s defence at the trial and being satisfied
that a

416

fresh trial by a court martial for the said offences was
i nexpedi ent, he was of the opinion that the respondent’s
m sconduct as disclosed in the proceedings rendered his
further retention in the service undesirable. and called
upon the respondent to 'submt his explanation and defence,
if any, wthin twenty-five days of the receipt of the said
notice. Along with the said notice copies of abstracts of
evi dence and the court-nmartial proceedings were forwarded to
the respondent. The respondent, thereupon, filed in the Hi gh
Court of “Allahabad a wit petition under Article 226 of the
Constitution of India being Cvil Mscellaneous Wit No. 84
of 1976, " which was allowed by a Division Bench of the said
H gh Court. Hence the appeal by special |eave

Al'l owi ng the appeal, the Court
N

HELD: 1. Where the threat of a prejudicial action is
wholly without jurisdiction, a person cannot be asked to
wait for the injury to be caused to hi'm before seeking the
Court’s protection., If, on the other hand, the Chief of the
Armmy Staff had the power in law to issue the said notice, it
woul d not be open to the respondent to approach the court
under Article 226 of the Constitution at the stage of notice
only and in such an event his wit petition could be said to
be premature. This was, however, not ~a contention which
coul d have been decided at the threshold until the court had
cone to a finding wth respect to the jurisdiction of the
Chief of the Arny Staff to issue the inpugned notice. Having
held that the inpugned notice was issued wthout any
jurisdiction, the H gh Court was right in further hol ding
that the respondent’s wit petition was not prenmature and
was mai nt ai nabl e. [420C E]

2. Whether the Chief of the Arny Staff was conpetent to
i ssue the impugned notice of show cause depends upon the
rel evant provisions of the Army Act 1950 and the Arny Rul es
1954. Under Section 153 of the Arny Act, no finding or
sentence of a general, district or sunmary general, court
martial shall be valid except so far as it-nay be confirned
as provided by the Army Act. Under Section ]60 of the Arny
Act, the confirm ng authority has the power to direct a
revision of the finding of a court nmartial only once. There
is no power in the confirmng authority, if it does not
agree with the finding on revision, to direct a second
revision of such finding. In the absence of “any such
confirmation, whether of the original finding or ‘of the
finding on revision, by reason of the provisions of Section
153 the finding is not valid. Therefore, in the case of the
respondent, the finding of the general court-martial  on
revi sion not having been confirnmed was not valid. Equally,
there is however, no express provision in the Arnmy Act which
enmpowers the holding of a fresh court-martial when the
finding of a court-martial on revision is not confirmed.
[427C F]

3. Though it is open to the Central Governnment or the
Chief of the Army Staff to have recourse to Rule 14 of the
first instance without directing trial by a court-nmartial of
the concerned officer, there is no provision in the Army Act
or in Rule 14 or any of the other Rules of the Army Rul es
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whi ch
417
prohibits the Central CGovernment or the Chief of the Arny
Staff fromresorting in such a case to Rule 14. [429F-(F

In the present case, the Chief of the Arny Staff had,
on the one hand, the finding of a general court-martia
whi ch had not been confirned and the Chief of the Arny Staff
was of the opinion that the further retention of the
respondent in the service was undesirable and, on the other
hand, there were three difference conflicting decisions of
different High Courts on this point which point was not
concluded by a definitive pronouncenment of this Court. In
such circunstances, to order a fresh trial by a court-
nmarti al could certainly be said to be both inexpedi ent and
i mpracticable and the only expedi ent and practicabl e course,
therefore, open to the Chief of the Arny Staff would be to
take action against the respondent under Rule 14, which he
did. The action of the Chief of the Arny Staff in issuing

the inpugned notice was, therefore, neither wi t hout
jurisdiction nor unwarranted-in | aw. [430B-D]
Capt. Kashmir Singh Shergill 'v. The Union of India &

Another, Civil Wit No.~ 553 0of 1974 deci ded on Novenber 6,
1974 by Prakash Narain, J., approved.

G B. Singh v. Union of India and Ohers, [1973] Crl.
L.J. 485; Major Manohar Lal v. The Union of India and Anr.
1971 (1) S.L.R 717;) J.C. 13018 Subedar Surat Singh v. The
Chi ef Engi neer Projects (Beacon) C/0.56 A P.O AR 1970 J. &
K 179 referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil ~Appeal No. 663 of
1978.

From the Judgment and Order-dt. 9.3.77 of the Al ahabad
Hi gh Court in Cvil Msc. Wit No. 84/77.

Dr. Anand Prakash, V.B.. Saharaya and Mss A
Subhashini, for P the Appellants

H S. Parihar, for the Respondent.

The judgnment of the Court was delivered by

MADON, J. This Appeal by Special Leave granted by this
Court is preferred against the judgnment —and order of a
Di vi sion Bench of the Allahabad H gh Court allow ng the wit
petition filed by the Respondent under Article 226 of the
Constitution of India and quashing a show cause notice dated
Noverber 12,1976 issued by the First Appellant, the Chief of
the Arny Staff, under Rule 14 of the Arny Rules. 1954.
418

The facts which have given rise to this Appeal lie'in a
narrow conpass. The Respondent is a pernmanent comm ssioned
officer of the Indian Arny holding the substantive rank of
Captain and the acting rank of Mjor. In Novenber 1975, he
was posted in the Army School of Mechanical Transport,
Fai zabad. As a result of certain incidents which are alleged
to have taken place on Novenber 6 and 7, 1975, the
Respondent was tried by a general court-martial on four
charges. It is unnecessary to reproduce the charges nmade
agai nst the Respondent. The charge-sheet was dated January
20, 1976, and was issued by the Commandant, O di nance Depot,
Fort All ahabad. On January 24, 1976, the Respondent was
ordered to be tried by a general court-martial. The
Respondent pleaded not guilty and his trial took place at
Lucknow before a general court-martial consisting of one
Brigadier, two Mjors and two Captains Both the prosecution
and the Respondent |ed evidence. On March 13, 1976, the
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court-martial announced its finding subject to confirmation,
the finding being "Not guilty of all the charges". The
CGeneral O ficer, Commandi ng Madhya Pradesh, Bihar and Orissa
Area, the Third Appellant, who was the confirm ng authority,
did not confirmthe verdict and by his order dated April 3,
1976, sent back the finding for revision. The same genera
court-martial, therefore, re assenbled on April 14, 1976,
and after hearing both sides and taking into consideration
the observations made by the Third Appellant in his said
order dated April 3, 1976, adhered to its original view and
once again announced the finding that the Respondent was
Not guilty of all the charges”. The said finding was al so
expressly announced as being subject to confirmation. The
Third Appellant reserved confirmation of the finding on
revision by a superior authority, namely, the Genera
O ficer, Conmandi ng i n-Chief, Central Command, Lucknow, the
Second Appellant, ~and forwarded the papers to him By his
order dated May 25, 1976, the 6 Second Appellant did not
confirmthe finding on revision of the general court-
martial. ' The charges nmde against The Respondent, the
finding and the non-confirmation thereof were promul gated as
required by Rule 71 of the Arny Rul es.

Thereafter the Chief of the Arny Staff under Rule 14 of
the Arny Rules issued the inpugned show cause notice dated
Novenber 12, 1976. It was stated in the said notice that the
Chief of the Army Staff had carefully considered the facts
of the case as also the Respondent’s defence at the tria
and being satisfiedthat a fresh trial by a court-martia
for the said offences was inexpedi ent, he
419
was of the opinion that the Respondent’s mnisconduct as
di sclosed in the proceedings rendered his further retention
in the service undesirable. The Respondent was called upon
by the said notice to submit his explanation and defence, if
any, within twenty-five days of the receipt of the said
notice. Along with the said notice copies of abstracts of
evi dence and the court-nartial proceedings were forwarded to
the Respondent. The Respondent thereupon filed in the Hi gh
Court of Allahabad a wit petition under Article 226 of the
Constitution of India being Cvil Mscellaneous Wit No. 84
of 1976, which, as aforesaid, was all owed.

It was the contention of the Respondent in his wit
petition that under the Arny Act, 1950 (Act No. 46 of 1950),
and the Arnmy rules there was an initial option either to
have the concerned officer tried by a court-martial or to
take action against him under Rule 14 and that in his case
the option having been exercised to try him by a court-
martial, the Chief of the Arny Staff was not competent to
have recourse to Rule 14 after the Respondent was -
acquitted both at the tinme of the original trial and on
revision. This contention found favour with the High Court.
The High Court held that as the Respondent had in fact been
tried by a court-martial which both at the time of the
original trial and on revision had returned a verdict of
"not guilty, it could not be said that it was inexpedient to
try the Respondent by a court-nartial and, therefore, the
i mpugned notice under Rule 14 was issued w thout any
jurisdiction. At the hearing of the said wit petition a
prelimnary objection was raised by the Appellants that the
said wit petition was not maintainable as being premature.
The High Court held that as the inpugned notice was issued
wi thout jurisdiction, it would be exposing the Respondent to
jeopardy to require him to subnmit his reply to the said
notice and to wait until his services were term nated.

The sane contentions, as were raised before the Hi gh
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Court, were taken before wus at the hearing of this Appeal
W wll first deal with the Appellants’ prelinnary
objection that the Respondent’s wit petition was not
mai nt ai nabl e as being premature. It was the Respondent’s
case that the Chief of the Army Staff had no jurisdiction to
i ssue the impugned show cause notice after he had been again
found not guilty by the court-martial on revision. The said
notice expressly stated that the Chief of the Arny Staff was
of the opinion that the Respondent’s nisconduct as disclosed
in the proceedings rendered his further retention in service
undesi r

420

abl e and asked himto submt his explanation and defence, if
any, to the charges nmade against him If the Respondent’s
contention with respect to the jurisdiction of the Chief of
the Army Staff to issue the  said notice were correct, the
Respondent was certainly exposed to the jeopardy of having
hi s expl anati on and defence rejected and he being renoved or
di sm ssed from services. Were the said notice issued w thout
jurisdiction, the Respondent would have then suffered a
grave, prejudicial injury by an act which was without
jurisdiction. Wiere the threat of a prejudicial action is
whol Iy without jurisdiction, a person cannot be asked to
wait for the injury to-be caused to himbefore seeking the
Court’s protection/ |f, on the other hand, the Chief of the
Arnmy Staff had the power in lawto issue the said notice, it
woul d not be open to the Respondent to approach the court
under Article 226 of 'the Constitutionat the stage of notice
only and in such an event his wit petition could be said to
be premature. This was, however, not a contention which
coul d have been decided at the threshold until the court had
cone to a finding wth respect to the jurisdiction of the
Chief of the Arny Staff to issue the inpugned notice. Having
held that the inpugned notice was .issued wthout any
jurisdiction, the H gh Court was right in further holding
that the Respondent’s wit petition was not prenmature and
was nmai nt ai nabl e.

Bef ore considering the rival = contentions w th respect
to the validity of the inpugned notice, we may nention that
a learned Single Judge of the Delhi H . gh Court has held in
the case of Capt. Kashmir Singh Shergill v. The Union of
India and another (1) that the Chief of the Arny Staff was
conpetent to issue a show cause notice under Rule 14 even
though the court-martial had affirnmed its verdict  on
revision.

The answer to the question whether the Chief” of the
Arnmy Staff was conpetent to issue the inpugned notice
depends upon the rel evant provisions of the Arny Act and the
Army Rules to which we now turn.

Chapter IV of the Arny Act, which consists of Section
18 to 24, deals with the conditions of service of persons
appoi nt ed under
(1) Gvil Wit No. 553 of 1974 decided on Noverber 6, 1974
by Prakash Narain, J.

421

the Act. Section 18 provides that every person subject to
the Army . Act shall hold office during the pleasure of the
President. Section 19 provides that subject to the
provisions of the Arny Act and the rules and regulations
made t hereunder, the Central Government may dismss, or
renove fromthe service, any person subject to the Arny Act.
Section 22 provides that any person subject to the Arny Act
may be retired, rel eased or discharged fromthe service by
such authority and in such manner as may be prescribed by
rules made under the Act. Section 191 confers’ upon the
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Central Government the power to make rules for the purpose
of carrying into effect the provisions of the Arnmy Act. Rule
14 of the Arny Rules, 1954, provides as follows:

"14. Termination of service by the Central Governnent
on account of m sconduct -

(1) Wen it is proposed to term nate the service of an
of ficer under Section 19 on account of m sconduct, he shal
be given an opportunity to show cause in the nanner
specified in sub-rule
(2) against such action:

Provided that this sub-rule shall not apply:

(a) where the service is termnated on the ground of
conduct which ‘has led to his conviction by a
crimnal court; or

(b) where the Central Governnment is satisfied that for

reasons to - be recorded in witing, it is not
expedi ent” or reasonably practicable to give to the
officer an ' opportunity of show ng cause.

(2) When  after considering the reports of an officer’s
m sconduct, the Central Governnent or the Chief of the Arny
Staff is —satisfied that the trial of the officer by court-
martial is inexpedient or inpracticable, but is of the
opinion that the further '~“retention of the said officer in
the service is undesirable the Chief of the Army Staff shal
so inform the officer  together with all reports adverse to
himand he shall  be called upon to submit, in witing, his
expl anati on and def ence:

Provided that « the Chief of the Arny Staff may withhold
from
422
di scl osure any such report —or portion thereof, in his
opinion, its disclosureis not in the interest of the
security of the State

In the event of the explanation of the officer being
consi dered unsatisfactory by the Chief the Arny Staff, or
when so directed by the Central Governnent, the case shal
be submitted to the Central Governnent wth the officer’s
defence and the recommendation of the Chief of ‘the Arny
Staffs to the termination of the officer’s service'in the
manner specified in sub-rule (4).

(3) Where, upon the conviction of an officer by a
crimnal court, the Central Governnent or the Chief of the
Arnmy staff considers that the conduct of the officer which
has led to his conviction renders his further retention in
service undesirable, a certified copy of the judgment of the
crimnal court convicting him shall be submitted to the
Central CGovernment wth the recomendation of the Chief of
the Arny Staff as to the termination of the officer’s n
service in the manner specified in sub-rule (4).

(4) Wen submitting a case to the Central Governnent
under the provisions of sub-rule (2) or sub-rule (3), the
Chief of the Arny Staff shall nake his recommendation
whet her the officer’s service should be ternminated, and if
so, whether the officer should be-

(a) dismssed fromthe service; or

(b) renoved fromthe service; or

(c) <called upon to retire; or

(d) called upon to resign

(5) The Central Covernment after considering the

reports and the officer’s defence, if any, or the
judgrment of the crimnal court, as the case may
be, and the recommendation of the Chief of the
Army Staff, may disnmiss or renpve the officer with
or with out pension or call upon himto retire or
resign, and on his refusing to do so, the officer
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may be conpulsorily retired or renoved fromthe

service on pension or gratuity, if any, adm ssible

to him'
423

We are not concerned in this Appeal with a case where
an officer has been convicted by a crimnal court or with a
case where the Central Governnent is satisfied that it is
not expedient or reasonably practicable to give to the
of ficer an opportunity of showi ng cause. A show cause notice
was in fact issued to the Respondent by the Chief of the
Arny Staff. Under sub-rule (2) of Rule 14, the foundation of
the jurisdiction of the Central B, Government or the Chief
of the Arny Staff to issue a show cause notice is the
satisfaction of the Central Government or the Chief of the
Arnmy Staff after considering the reports of an officer’s
m sconduct that the trial OF the officer by a court-martia
i s inexpedient or-inpracticable and the opinion forned that
the further retention of the officer in the service is
undesi r able.
The ‘contention before us was that in the circumstances

of this <case it cannot be said that the trial of the

Respondent by a court-marti al was i nexpedi ent or
i npracticable as in fact the Respondent had been tried by a
court-martial. It was -~ also submitted that on a true

construction of Rule 14, the Central Governnent or the Chief
of the Arny Staff has an initial option to have the officer
tried by a court-nmartial or to take action agai nst hi munder
Rule 14 and if it were decided that he should be tried by a
court-martial, then action under Rule 14 was not pernissible
in case of his acquittal by the court-martial.

To test the correctness of these subm ssions, we mnust
exam ne the provisions of the Army Act relating to court-
martial. Section 108 provides for four kinds of  courts-
martial, nanely.

(1) ogeneral courts-martial;

(2) district courts-marti al

(3) sunmary general courts-martial; and

(4) sunmary courts-nartial.

As the Respondent was tried by a general court-nartial
we are not concerned here with any other type of courts-
martial, Under section 109, a general court-martial may be
convened by the Central Governnent or the Chief of the Arny
Staff or by any officer enpowered in that behalf by warrant
of the Chief of the Arny Staff. Section 113 provides that a
general court-martial shall consist of
424

not less than five officers, each of whomhas held a
conmi ssion for not less than three whol e years and of whom
not less than four are of a rank not bel ow t hat of captain.
Section 117 provides for cases in which a court-martial can
be dissolved. These cases are:

(1) Wiere after the conmencenent of a trial the court-
martial is reduced below the m nimum nunber of
officers required by the Arny Act. In such a case
the dissolution of the court-nartial is nmandatory.

(2) If, on account of the illness of the judge-
advocate or of the accused before the finding, it
is inpossible to continue the trial. In this case
also the dissolution of the court-martial 1is
mandat ory.

(3) If it appears to the officer who convened a court
marti al t hat mlitary exi genci es or t he
necessities of discipline render it inmpossible or
i nexpedient to continue the court-martial. In this

case, the dissolution of the court-martial is
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di scretionary.

Sub-section (4) of section 117 expressly provides that where
a court martial is dissolved, the accused nay be tried
again. Section 118 ' confers upon a general court-martia
the power to try any person subject to the Army Act for any
of fence puni shable thereunder and to pass any sentence
aut hori zed thereby.

Section 121 provides as follows:

"121. Prohibition of second trial.-

When any person subject to this Act has been acquitted

or convicted of an offence by a court-martial or by a

crimnal court, or has been dealt with under any of the

sections 80, 83, 84 and 85, he shall not be liable to

be tried again for the sane offence by a court-nartia

or dealt with under the said sections.”
The Respondent was neither tried by a crimnal court nor
dealt with under any of the sections 80, 83, 84 and 85, nost
of which do not~ apply to an officer of his rank- He was,
however, tried by a general court-martial which found him
not guilty ~of any of the charges nade against him Under
section 125, where a crinmina

425
court and a court-martial both have jurisdiction in respect
of an offence, it is in the discretion of the officer

conmandi ng the army, army crops, division or independent
bri gade in which the accused person is serving or such other
officer as nmay be prescribed by the Arny Rules to decide
bef ore which court the proceedings “shall be instituted.
Under section 127, ‘a  person convicted or acquitted by a
court-martial may, with the previous sanction of the Centra
Government, be tried again by a crimnal court for the sane
offence or on the same facts. There 1is, however, no
provision for the trial by a court-martial for the sane
of fence or on the sane facts where a person has been
convicted or acquitted by a crimnal court. Sections 153,
154 and 160(1) provide as follows:

"153. Finding and sentence not valid, unl ess

confirmed. -
No finding or sentence of a general, district ~or summary
general, court-nmartial shall be valid except so far as it
may be confirnmed as provided by this Act.

"154. Power to confirmfinding and sentence of genera

court-martial.-

The findings and sentences of general courts-nartia

may be confirmed by the Central CGovernnent, or by any

of ficer enpowered in this behalf by warrant ~of the

Central Governnent.

"160. Revision of finding or sentence, -

(1) Any finding or sentence of a court-martia
which requires confirmation nay be once revised by
order of the confirming authority and on such<revi sion
the court, if so directed by the Confirning authority,
may take additional evidence.

In this connection it wll also be relevant to set out the
provisions of Rules 68, 69, 70 and 11 of the Arny Rules.
These Rul es provide as follows:
‘68. Revision. (1) Wiere the finding is sent back for
revi sion under section 160, the Court shall reassenble
in open court,
426
the revision order shall be read, and if the court is
directed to take fresh evidence, such evidence shal
al so be taken in open court. The court shall then
deliberate on its finding - in closed court.
(2) Were the finding is sent back for revision
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and the court does not adhere to its former finding, it

shal |l revoke the finding and sentence, and record the

new finding, and if such new finding involves a

sentence, pass sentence afresh.

(3) Were the sentence alone is sent back for
revi sion, the court shall not revise the finding.

(4) After the revision, the presiding officer

shall date and y sign the decision of the court, and
the proceedings, upon being signed by the judge-
advocate, if any, shall at once be transmitted for
confirmation.
"69. Review of court-martial proceedings.-
The proceedings of ‘a general court-martial shall be
submitted by the judge-advocate at the trial for review
to the deputy or ~assistant judge-advocate general of
the command who shall then forward it to the confirmng
officer. The ~proceedings of a district court-martia
shall. be sent by the presiding officer or the judge-
advocate direct to the confirmng officer who nust, in
all ‘cases. where the sentence is dismssal or above,
seek -advice of the deputy or assistant judge-advocate
general of the comrand before confirmation."

"70. Confirmation-Upon  receiving the proceedings of a

general or district court-martial, the confirmng

authority may confirm or refuse confirmation, or
reserve confirmation for superior  authority, and the
confirmation, non-confirmation, ~or reservation shal
be entered in and form part of the proceedi ngs."

"71. Promul gatioon-The charge, finding, and sentence,

and any recomendation to nercy shall, together with

t he confirmation or non- confi rmati on of t he

proceedi ngs, be
427

promul gated in such manner as the confirmng authority
may direct; and if no directionis given, according to
the custom of the service. Until pronul gation has been
effected, confirmation is not conplete and the finding
and sentence shall not be held to have been confirmed
until they have been promul gated."

It is pertinent to note that  under Section 160 the
confirmng authority has the power to direct a revision of
the finding of a court-martial only once. There is no power
inthe confirmng authority, if it does not agree with the
finding on revision, to direct a second revision of such
finding. In the absence of any such confirmation, whether of
the original finding or of the finding on revision, by
reason of the provisions of section | 53 the finding is not
valid. Therefore, in the case of the Respondent, the finding
of the general court-martial on revision not having / been
confirmed was not valid. Could he, therefore, be tried again
by another court-martial on the sane charges ? Under Section
121, a person subject to the Arny Act, who has been
acquitted or convicted of an offence by a court-martial or
by a crimnal Court, is not liable to be tried again for the
sane offence by a court-martial. It can well be argued that
by reason of the provisions of section 153 under which no
finding or sentence of a general, district or summary
general court-martial is valid except in so far as it is
confirmed as provided by the Arny Act a person cannot be
said to have been acquitted or convicted by a court-nmartia
until the finding of "guilty" or "not guilty" in his case
has been confirmed by the confirmng authority. There is,
however, no express provision in the Arnmy Act which enpowers
the holding of a fresh court-martial when the finding of a
court-martial on revision is not confirmed.
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The decisions of three Hi gh Courts may be referred to
in this connection. The first decision is that of Allahabad
H gh Court in GB. Singh v. Union of India and Qthers. (1)
That was a case under the Air Force Act, 1950 (Act No. 45 of
1950). In that case, the officer was found guilty by a
general court-martial and sentenced ,. to be dism ssed from
service. The finding and sentence was referred to the
confirmng authority. The confirmng authority passed an
order reserving the same for confirmation by superior
authority and forwarded the proceedings to the Chief O the
Air Staff. The
(1) [2973] Crl. L.J. 485

428
Chief of the Air staff passed an order not confirmng the
finding or sentence awarded by the court-martial. The

finding and sentence which were not confirned by the Chief
of Air Staff were  promul gated after the | apse of about ten
nont hs. A fresh general court-martial was convened to retry
the office. On enquiry the officer was inforned that the
findings ‘and sentence of the general court-nartial had not
been confirmed as it was found that the proceedi ngs were not
in order and, therefore, there was no valid order convicting
or acquitting the officer.  After considering the relevant
provisions of the Air Force Act and the Air Force Rules,
1969, which are in pari nmateria wth the corresponding
provisions of the Army Act and the Army Rules, a |earned
Singl e Judge of the Allahabad H gh Court -held that the
effect of non-confirmation was that though the finding and
sentence passed by the court-nartial existed, they could not
be put into effect unless they had been confirned under the
provisions of the Air Force Act, and that in such a case
section 120 of the Air Force Act (which is in pari nateria
with section 121 of the Arny Act) barred a second trial by a
court-martial. In Mjor Manohar Lal v. - The Union of India
and Anr. (1) the petitioner was tried by a general court-
martial which found him not guilty. The General  Oficer
Conmandi ng-i n- Chi ef held the proceedings to be null 'and void
on the ground that one of the nmenbers of the court-nmartia
was of the rank of Captain and was thus lower inthe rank to
the petitioner and no certificate had been recorded by the
of ficer convening the court-martial as required by Rule
40(2) of the Arny Rules, that an officer of the rank of the
petitioner was not available and he, therefore, ordered a
retrial.A learned Single Judge of the Punjab and Haryana
Hi gh Court held that under the Arny Act and the Arny Rules,
a Captain was eligible to be made a nenber of a genera
court-martial and the nere fact that the convening officer
did not append the certificate that an officer of the rank
of the petitioner was not available did not nmake the
constitution of the general <court nartial invalid or the
finding given by it to be wthout jurisdiction- or the
proceedings of the trial before it to be null and void. He
further held that as the petitioner had no say in the
constitution of the general court-martial and had suffered
the trial before it, the proceedings could not have been
declared null and void on a highly technical ground. The
| earned Single Judge, therefore. came to the concl usion that
the second trial of the petitioner

(1) 1971(1) S.L.R 717.
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was Wi thout jurisdiction and the sentence inposed upon him
in consequence of that trial was wholly illegal. 1In J.C

13018 Subedar Surat Singh v. The Chief Engineer Projects
(Beacon). Co. 56 AP.O (1).A Division Bench of the Jamu
and Kashmir H gh Court held that though every finding of a
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general court-martial, whether of acquittal or of guilt,
cannot be recorded as valid unless it is confirnmed by the
conpetent authority, the Legislature could not have

reasonably intended that an officer convening a genera
court martial can go on dissolving such court-martials and
reconstituting themad infinitumuntil he obtained a verdict
or a finding of his own liking. The Division Bench further
held that such a position would not only be against public
policy and the ancient nmaxi m "nenp debet bis vexari pro una
et eadem causa" (no man ought to be tw ce vexed for one and
the sanme cause) but would al so reduce the provisions of the
Arnmy Act to a nockery and give an appearance of mala fides.
According to the Jammu ‘and Kashmr High Court, in such a
case the proper course for the confirmng authority woul d be
to refer the case to its superi or aut hority for
confirmation.

This being the position, ~what then is the course open
to the Central Government or the Chief of the Arny Staff
when the finding of a court-martial even on revision is
perverse ‘or- against the weight of = evidence on record? The
Hi gh Court inits judgnment under appeal has also held that
in such a case a fresh trial by another court-martial is not
perm ssi bl e. The crucial question, therefore, is whether the
Central Covernment ~or the Chief of the Arny Staff can have
resort to Rule 14/ of ‘the Arny Rules. Though it is open to
the Central Governnent of the Chief of the Arny Staff to
have recourse to that Rule in the first instance w thout
directing trial by a court-nmartial of the concerned officer
there is no provision in the Army Act or in Rule | 4 or any
of the other rules of the Arny Rules which prohibits the
Central Governnment or the Chief of the Arnmy Staff from
resorting in such a case to Rule 14.  Can it, however, be
said that in such a case atrial by a court-martial is
i nexpedi ent or inpracticable? The  Shorter Oxford | English
Dictionary, Third Edition, defines the word "inexpedient" as

meani ng " not expedi ent ; di sadvant ageous in the
ci rcunst ances, unadvisable, inpolitic". The sane dictionary
defines "expedient’ inter alia ‘as nmeaning "advantageous;

fit, proper, or suitable to the circunstances o the case".
Webster’s Third New International Dictionary also

(1) AI.R 1970 J. & K, 179.
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defines the term "expedient” inter alia as _neani ng
"characterized by suitability, practicality, and efficiency
in achieving a particular end: fit, proper, or advantageous
under the circunstances"”.

In the present case, the Chief of the Arny Staff. had,
on the one hand, the finding of a general court-martia
whi ch had not been confirned and the Chief of the Arny Staff
was of the opinion that the further retention of the
Respondent in the service was undesirable and, on‘the other
hand, there were the above three Hi gh Court decisions and
the point was not concluded by a definitive pronouncenent of
this Court. In such circunmstances, to order a fresh trial by
a court-marti al could certainly be said to be both
i nexpedi ent and inpracticable and the only expedient and
practicabl e course, therefore, open to the Chief of the Arny
Staff would be to take action against the Respondent under
Rul e 14, which he did. The action of the Chief of the Armny
Staff in issuing the inmpugned notice was, therefore, neither
wi t hout jurisdiction nor unwarraned in | aw.

In the result, this Appeal nust succeed and is
accordingly allowed and the judgnment of the Division Beach
of the All ahabad H gh Court under Appeal is reversed and the
order passed by it is set aside. The wit petition filed by
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the Respondent in the Allahabad H gh Court, nanely, G vi
M scel | aneous Wit No. 84 of 1977, is hereby disnissed.

Before parting with this Appeal, we wuld like to
observe that the alleged incidents in respect of which the
Respondent was tried before the general court-martial took
pl ace nearly ten years ago. W, therefore, feel that the
Chief of the Arny Staff should take into account the conduct
and behaviour of the Respondent during the intervening
period and if they have been in conformty wth good order
and mlitary discipline and the high traditions of the
Indian Army, he may consider the desirability of proceeding
further in the matter.

In the circunstances of the Case, there WII be no
order as to costs throughout.
S. R Appeal al | owed,
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