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PETI TI ONER
VINNTA M KHANOLKAR

Vs.
RESPONDENT:
PRAGNA M PAlI & CRS
DATE OF JUDGVENT: 26/ 11/ 1997
BENCH

S.B. MAJMUDAR, K. VENKATASWAM

ACT:

HEADNOTE

JUDGVENT:
THE 28TH DAY OF NOVEMBER, 1997

Present:

Hon’ blle M. Justice S.B. Mjnnudar

Hon’ bl e M. Justice K Venkat aswarm
G B. Sat he, D.N. Hungod, Advs. for the appellant
D.N. Mshra, Adv. for Ms. J.B.D. & Co., Advs. for the
Respondent s.

ORDER
The foll owi ng Judgnent of the Court was delivered:
Leave granted. We have heard learned counsel for the
parties.
The short question is whether an appeal would lie

before a Division bench of the Hi.gh Court agai nst an order
of the Ilearned Single Judge rendered by himin proceedi ngs
under sec. 6 of the Specific Relief Act, 1960 (hereinafter

refer to as 'the act’). Learned Single Judge passed an
order dated 15.11.1994 in Suit No. 411/93 decreeing the suit
in terns thereof. Wen an appeal was carried to the

Di vi sion Bench of the H gh Court against the said order, it
was contended on behalf of the respondents that the appea
was not nmmintainable in view of sub-sec. (3) of sec. 6 of

the Act. The said provision certainly bars any appeal or
revi sion against any order passed by the court under sec. 6
of the Act. To that extent the decision of the Division

Bench cannot be found fault with. However, one contention
canvassed by |learned counsel for the appellant _ requires
cl oser scrutiny. he subnitted that even if an appeal would
not lie wunder sub-sec. (3) of sec. 6 of the act by itself
agai nst any order passed by the court under sec. 6 of the
Act, this was an order passed by | earned Single Judge of the
Hi gh Court exercising original jurisdiction. Ther ef or e,
under clause 15 of the Letters Patent which is a charter
under which the High Court of Bonbay functioned, the said
provision for appeal would not have been whittled down by
the statutory provisions of sec. 6(3) of the Act. C ause 15
of the Letters Patent is extracted hereunder: -

"15, Appeal from the Courts of

original jurisdiction to the Hgh

Court in its appel | ate

jurisdiction, ...And we do further
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ordain that an appeal shall lie to
the said High Court of Judicature
at Madras, Bonbay, Fort WIlliamin
Bengal fromthe judgnment (not being
a judgrment passed in the exercise
of appel | ate jurisdiction in
respect of a decree or order nade
in the exerci se of appel | ate
jurisdiction by a Court subject to
the superintendence of the said
H gh Court and not being an order
made in the exerci se of a
revisional jurisdiction, and not
bei ng a sentence or order passed or
made in exercise of the power of
superi nt endence under t he
provi sions of -~ section 107 of the
CGovernment of India Act, or in the
exercise-of crimnal jurisdiction)
of .oneJudge of the said H gh Court
or one Judge of any Division Court,
pursuant to section 106 of the
CGovernment of India Act, and that

not wi t hst andi ng anyt hi ng
herei nbefore /provided, an appea
shall lie to the said H gh Court

froma Judgnent of one Judge of the
sai d Hi gh Court or one Judge of any
di vi sion Court, pursuant to-section
108 of the government of -I'ndia Act,
on or after the first day of
February 1929 in the exercise of
appel l ate jurisdiction in respect
of a decree or order nade in the
exerci se of appellate jurisdiction
by a Court subj ect to the
superintendence of the said High
Court where the Judge who  passed
the judgnent declares that the case
isa fit one for appeal; but that
the right of appeal from other
judgrments of Judges of the said
H gh Court or of such D vision
Court shall be to Us. Qur heirs or
successors in Qur or Their Privy

Council, as hereinafter provided."

Now it is well settled that any statutory  provision
barring an appeal or revision cannot cut | across. the
constitutional power of a H gh Court. Even . the  power

flowing from the paramount charter under which the Hgh
Court functions would not get excluded unless the'statutory
enact ment concerned expressly excludes appeal s under letters

pat ent . No such bar is discernible fromsec. 6(3) of the
act. it could not be seriously contended by | earned counse
for the respondents that if clause 15 of the Letters Patent
is i nvoked t hen t he or der woul d be appeal abl e.

Consequently, in our view, on the clear |anguage of clause
15 of the Letters Patent which is applicable to Bonbay H gh
Court, the said appeal was mmintainable as the order under
appeal was passed by |earned Single Judge of the Hi gh court
exercising original jurisdiction of the court. Only on that
short ground the appeal is required to be all owed.

The judgrment and order of the High Court in appeal No.
960/ 94 are set aside and the appeal is restored to the file
of the H gh Court for being proceeded further in accordance
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with | aw. As the appeal of 1994 is being restored to the
file of the High Court, the H gh Court is requested to
deci de the appeal as expeditiously as possible.

The appeal is accordingly allowed. No costs. W make
it clear that we express no opinion on the nerits of the
controversy between the parties.




