http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 19

PETI TI ONER
SURJI T LAL CHHABDA

Vs.

RESPONDENT:
COW SSI ONER OF | NCOVE TAX, BOVBAY

DATE OF JUDGVENTO6/ 10/ 1975

BENCH

CHANDRACHUD, Y. V.
BENCH

CHANDRACHUD, Y. V.
SARKARI A, RANJIT SI NGH
GUPTA, A C

Cl TATI O\
1976 AIR' 109 1976 SCR (2) 164
1976 SCC_ (3) 142

ACT:

I ncome Tax Act, 1922-Section 2(9)-H ndu Undivided
Famly as an assessee-coparcenary and. H ndu Undivided
Fam ly-In the absence of a nucleus whether H UF. can
consi st of one nmale nenber-Presunption of Union of a Hindu
fam | y- Conposition of H U F. whether relevant for assessnent
in case where property belong to subsisting undivided famly
or in case where property is thrown into comon hotchpotch
for the first tinme-Wether assessnment to be nade dependi ng
on the nature and character of the property under the
per sonal | aw.

HEADNOTE:

The appellant Surjit Lal was the owner of an i mpvabl e
property called "Kathoke Lodge". ' He used to derive rent
income fromthe said property in addition to deriving income
under other heads. In 1956, he made a decl aration throwng
the said property into the famly hotchpotch. The famly
consisted of hinself his wife and an unmarri ed daughter.

The appel l ant contended before the Income Tax O ficer
that the rent incone derived fromthe said property should
be assessed in the status of a H ndu Undivided Fanily. The
I ncome Tax O ficer held:

1. In the absence of a nucleus of joint famly
property there was nothing wth  which the
appel l ant could mingle his separate property.

2. There could not be a H ndu Undivided famly
wi t hout there bei ng Undivided | famly
property.

An appeal filed before the Appellate Assi stant
Conmi ssi oner was di sm ssed but on the followi ng grounds:

(1) After the declaration the appellant was
dealing with the incone of the property in
the sane way as before and, therefore, the
decl arati on was not acted upon

(2) Even assuming that the property was thrown
into the commpn stock and was therefore joint
famly property, the incone from that
property could still be taxed in t he
appel l ant’s hands as he was the sole nale
menber of the famly.
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The matter was further taken to the Income Tax
Appel l ate Tribunal by the appellant. The Tribunal accepted
the declaration as genuine and differed fromthe A A C that
it was not acted wupon. The Tribunal however, held that
though the appell ant had invested his separate property wth
the character of joint famly property, he being a sole
surviving coparcener continued to have the sane absol ute and
unrestricted interest in the property as before and,
therefore, in law, the property had to be treated as his
separate property.

Thereafter the Tribunal referred the question of law to
the Hgh Court. Before the Hgh Court it was contended by
the appellant that it is open to a nmale nmenber of a joint
Hi ndu Fam |y to convert his self-acquire property into joint
famly property by throwing it into the comobn hotchpotch,
and that it was not necessary that there should be an
ancestral nucleus or that there should be nmore than one male
inthe joint famly. ~On the other hand, the departnent
contended that it was contrary to the basic concept of a
Hi ndu undivided famly that a single male alongwith fenales
could form ajoint Hndufamly and that it was necessary
for the formation of ajoint Hndu fanmly that there should
be more than one male entitled to claim partition of the
joint famly property.

165

The High Court did not go into the |larger question and
assuned for the purpose of argunent that there need not be
nore than one nmale ' menber for forming a joint Hndu famly
as a taxable unit.  The High Court held that since the
assessee had no son, there was no undivided famly.
According to the High Court, the case of the appellant fel
within the ratio laid down by the Privy Council in
Kalyanji’'s case and that since under the personal [aw, the
right to the incone renmained as it was before the appell ant
made the declaration, the incone from Kathoke Lodge was
liable to be assessed as the appellant’s individual incone.

Di sm ssing an appeal by Special Leave,

N
HELD:

(1) Even in the absence of an antecedent history of
jointness, the appellant could constitute a joint Hindu
Famly with his wife and unmarried daughter. True that the
appel l ant could not constitute a coparcenary with his wife
and unmarried daughter but under the Incone Tax Act a Hindu
undi vided famly, not a coparcenary is taxable unit. A H ndu
coparcenary is a nuch narrower body than the joint famly.
[ 170F, 171B]

(2) The joint famly wth all its incidents, is a
creature of law and cannot be created by act of parties
except to the extent to which a stranger nay be affiliated
tothe famly by adoption. The appellant, however, was not
by contract seeking to introduce in his fanmly strangers not
bound to the famly by the tie of a sapindaship. That it
does not take nore than one male to forma joint Hndu
famly with females, is well established. [172A & G

(3) The contention of the Departnent that since prior
to the declaration. the fanmily hotchpotch in the instant
case was enpty and there was nothing with which the property
or its i ncome could be bl ended and therefore, the
declaration is ineffective to convert that property into
joint famly property was not raised before the Tribunal
and the same was not pressed in the Hgh Court. It was,
therefore, not open to the departnment to take before this
Court a contention which in the first place does not arise
out of the reference and which the departnent’s counsel in




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 19

the H gh Court raised but did not press.
[173G H, 174A-C]

(4) The cases of Kanji and Sewdas in Kalyanji’'s case
furnish a near parallel to the present case. Though the
property in their hands was assuned to be ancestral, income
whi ch Kanji and Sewdas received fromit was treated as their
separate property, as neither of them had a son who could
take interest in the ancestral property by birth. Applying
that anal ogy, even if Kathoke |odge were to be an ancestra
asset, its income would still have to be treated as the
appel l ant’ s separate property as he had no son who could
take interest in that property by birth. The ratio of
Kal yanji’'s case would, therefore, apply to the instant case.
The reason why the case of Kanji and Sewdas furnished a
close parallel is the very reason for which their cases were
held by this Court “to be distinguishable from Lakshm
Narain's case. In-Lakshmi Narain's case the property was
ancestral \in the hands of the father, the son had acquired
an interest by birth therein there was a subsisting Hi ndu
Undi vided family during the lifetine of the father and since
that famly did not conmeto an end on the death of the
father, the Bonbay Hi gh Court rightly held that the income
continued to be the “income of the joint famly and was
liable to be taxed  as such. The property of a joint famly
does not cease to/ belong to the famly nerely because the
famly is represented by a single coparcener who possesses
ri ghts which an owner of property may possess.

[176-D- G~ 177A, 178, G H, 179A]

(5) There are thus two classes of cases each requiring
a different approach. In cases where the property belongs to
a subsisting undivided fam |y the property does not cease to
have that character nerely because the famly is represented
by a sol e surviving coparcener who possesses rights which an
owner of property may possess, or for-that natter even if
the famly for the time being consists only of w dows of
deceased coparceners. In cases where the property did not
belong to a subsisting undivided famly, whether any
property has acquired the
166
character of joint famly property has acquired the
character of joint famly property in the hands of _an
assessee depends on the conposition of the famly. A joint
Hi ndu fam |y can consist of a man, his w fe and daughter but
the nere existence of a wife or daughter will not justify
the assessment of income fromthe joint famly property in
the status of the head as a manager of the joint famly.
Once it is realised that there are two distinct classes of
cases which require a different approach there would be no
difficulty in understanding the i mplications of the
apparently conflicting tests evolved as guides for deciding
the two classes of cases. Kathoke Lodge was not an asset of
a pre-existing joint famly. It becane an item of | joint
famly property for the first time when the appellant 't hrew
what was his separate property into the famly hotchpotch
The appellant had no son. Hs wfe and unmarried daughter
were entitled to be nmaintained by himfromout of the incone
of Kathoke Lodge while it was his separate property. Their
rights in that property are not enlarged for the reason that
the property was throwmn into the famly hotchpotch. Not
bei ng co-parceners of the appellant, they have neither a
right by birth in the property nor the right to demand
partition nor indeed the right to restrain the appellant
fromalienating the property for any purpose whatsoever. The
property which the appellant has put into the common stock
may change its legal incidence on the birth of a son but
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until that event happens, the property in the eyes of Hi ndu
Lawis really his. He can deal with it as a full owner,
unrestrai ned by considerations of |egal necessity or benefit
of the estate. He may sell it nmortgage it or nake a gift of
it. Even a son born or adopted after the alienation shal
have to take the fam |y hotchpotch as he finds it.
[180-G H, 181 A-D, 182-E-H, 183A]

(7) Since the personal |aw of the appellant regards him
as the owner of Kathoke | odge and the inconme therefrom as
his incone even after the property was thrown into the
fam |y hotchpotch, the income would be chargeable to i ncone
tax as his individual income and not that of the famly.
[ 183B- C]

JUDGVENT:

CIVI'L APPELLATE JURI SDICTION: G vil Appeal Nos. 1819-
1821 of 1970.

Appeal s by Special Leave fromthe Judgnment and Order
dated the 8/9th July 1969 of the High Court at Bonbay in
I ncome Tax Reference No. 29 of 1963.

G C. Sharma, O P. Dua, Annoop Sharma and P. K. Mikherjee
for the Appellants.

S.T. Desai, P.L. Juneja and S.P. Nayar for the
Respondent .

The Judgnent of the Court was delivered by

CHANDRACHUD, J.-The appellant, Surjit Lal Chhabda, had
three sources of income. He had a share in the profits of
two partnership firns, he —received interest from Bank
accounts and he received rent from an immovable  property

call ed "Kathoke Lodge". These were his self-acquired
properties and until the assessnent year 1956-57, he used to
be assessed as an individual in- respect of the ‘inconme

thereof. On January 26, 1956 he mnmde a sworn declaration
before a Presidency Magistrate in Bonbay that he had thrown
the property Kathoke Lodge intothe ’famly hotchpot’ in
order to inmpress that property with the character of joint
fam |y property and that he would be holding that property
as the Karta of the joint Hndu fanmly -consisting of
hinsel f, his wife and one child. That child was an unmarried
daught er.

In the assessment proceedi ngs for 1957-58, t he
appel | ant contended that since he had abandoned al |l separate
clains to Kathoke Lodge,

167

the incone which he received from that property should be
assessed in the status of a H ndu Undivided Famly. The
i ncome-tax authorities and the Incone-tax Appellate Tribuna
rejected that contention for varying reasons. The |ncone-tax
Oficer held that in the absence of a nucleus “of  joint
famly property, there was nothing with which the appell ant
could mingle his separate property and secondly, that there
could not be a H ndu undivided famly w thout there being
undivided famly property. The appellant carried the matter
in appeal to the Appellant Assistant Conm ssioner who
differed from the Inconme-tax Oficer on both the points but
di smissed the appeal on two other grounds. The A A C held
that even after the declaration, the appellant was dealing
with the income of Kathoke Lodge in the same way as before
whi ch showed that the declaration was not acted upon and
secondly, that even assuning that the property was thrown
into the conmon stock and was therefore joint famly
property, the incone fromthat property could still be taxed
in the appellant’s hands as he was the sole male menber of
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the famly. The Tribunal accepted the declaration as genui ne
and differed fromthe AA C.'s finding that it was not acted
upon. The appellant, according to the Tribunal, was the
Karta of the joint Hndu family and it was irrelevant as to
how he dealt with the joint famly inconme. The Tribuna
however held that the appellant had invested his separate
property with the character of joint famly property, he
bei ng a sol e surviving coparcener continued to have the sane
absol ute and unrestricted interest in the property as before
and therefore, in law, the property had to be treated as his
separate property.

The appellant mnoved the Tribunal for referring five
guestions to the Hi gh Court while the respondent applied for
the reference of one other question. The Tribunal referred
the following questiononly for the opinion of the Bombay
Hi gh Court under section 66(1) of the Income-tax Act, 1922:

"Whet her; on the facts and in the circunstances of
the case, the incone fromproperty known as ’Kathoke
Lodge’ was to be assessed separately as the incone of
the Hondu wundivided famly of which the assessee was
karta?"

In the High Court,” it was contended on behalf of the
appel lant that it is open to a male nmenber of a joint Hi ndu
famly to convert his self-acquired property into joint
famly property by throwing it into the conmon hotchpot;
that for effectuating this purpose it is neither necessary
that there should be an ancestral or joint fanmly nucl eus
nor that there should be nmore thanone male in the joint
famly; and since Kathoke Lodge was inpressed wth the
character of joint famly property, its incone belonged to
the joint Hindu famly of which the appellant was the Karta,
the other nmenbers being his wife and unmarri ed daughter.

On the other hand, the Departnment contended that it was
contrary to the basic concept of ~a H ndu Undivided Famly
that a single male along with females could formajoint
H ndu famly; that though a joint H'ndu fam |y coul d include
a wife and unmarried daughters, a
168
sole mal e menber could not constitute a joint Hi ndu 'famly
along with fenales; and that it was necessary for the
formation of a joint Hindu famly that there should be nore
than one male capable of claimng partition of the joint
famly property. In the alternative, it was urged by the
Departnent that a single nmale could form a joint Hindu
famly along with a coparcener’s widow who is capabl e of
maki ng an adoption to her deceased husband but not with his
own wife and unmarried daughter. The argument that the
exi stence of ancestral or joint famly property was an
essential pre-requisite to throw ng the self-acquired
property into the common stock was raised but was not
pressed in the H gh Court.

On these contentions, the real controversy before the
H gh Court was whether a single male can forma joint H ndu
famly with his wife and unmarri ed daughter; if yes, whether
the Karta of such a family can inpress his self-acquired
property with the character of joint famly property by
throwing it into the family hotchpot; and, lastly, whether
the incone of such property can be assessed as the incone of
the joint famly. The H gh Court did not enter into these
guestions and made its task sinple by saying:

"Several authorities were referred to on either
side in support of their respective contentions. W do
not, however, propose in deciding this reference to go
into the |larger question as to whether the property of
the assessee, whi ch was originally self-acquired
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property, assuned the character of a H ndu undivided
famly property, as to what are the incidents of a
H ndu undi vi ded famly property and under what
ci rcunst ances can separate property becorme Hi ndu
undi vided fam |y property. Some of these questions have
been directly answered in the authorities which were
cited before us.

"The question referred is confined to the 'incone’
from Kat hoke Lodge. W& woul d, therefore, w thout going
into these | arger questions, prefer to rest our
deci sion on the short point whether the income fromthe
property known as Kat hoke Lodge after the declaration
was the incone of a H ndu undivided famly and in this
respect whether the principle laid down by the Privy
Council in Kalyanji’'s case was correctly applied."

The High Court assumed for the purposes of argunent that
there need not be nore'than one male nenber for formng a
joint Hndu famly as a taxable unit and that a joint H ndu
famly could 1awfully consist ~of a single male nenber, his
wi fe and " unmarried daughter.” On these assunptions the Hi gh
Court concluded that Kathoke Lodge, from the date of the
declaration by which it was thrown into the common stock

was the Property of the H ndu undivided famly. It, however,
hel d:

"But the assessee has no son and therefore no
undivided family. H's ownership of the property and its
incone in fact remains the same as before. The fact of
the existence of a wife or of a wife and daughter would
make no difference

169
to his ownership of that property... H's position as a
nenber of the joint famly after the declaration would
be the sanme as that of a sole surviving coparcener, but
it is nowsettled law that ~a person who for the tinme
being is the sole surviving coparcener is entitled to
di spose of the coparcenary property as if it were his
separate property...... That (is the position which the
assessee held so far as his property is concerned. So
far as the incone is concerned, he has the conplete
power of disposal over the income and, even assum ng
that he is the karta of a joint Hindu famly, there is
no one who can question his spending, i.e., whether or
not it is for |legal necessity or other justifiable
purpose. |If then, his right to the incone renai ns under
his personal |law the sane as it was before he nade the
declaration, the question arises whether under the
I ncome-tax Act it nust be held to be the income of the
karta of the H ndu undivided famly. That is precisely
the question which the Privy Council answered agai nst

the assessee in Kalyanji's case..... In our _opinion

therefore, the assessee’s case would fall < squarely
within the principle enunciated by their Lord ships of
the Privy Council in Kalyanji’'s case and upon that view

the incone in the hands of the assessee would be liable

to be assessed as his individual incone."
The Privy Council decision on which the H gh Court relies is
Kal yanji Vithaldas v. Commissioner of |Income-tax.(1l) The
judgrment of the High Court is reported in 75 1.T.R 458.

Before examning the wvalidity of the H gh Court’s
reliance on Kalyanji’s case and the correctness of its
conclusion that the instant case falls within the ratio of
that decision, it 1is necessary to have regard to the
principles of Hi ndu Law governing joint famlies. The H gh
Court did not exam ne those principles, calling them"l|arger
guestions”, and preferred wholly to rely on, so to say, the
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magi ¢ touch of Kalyanji's <case. It assuned that a joint
famly may consist of a single nale, a wfe and daughter
which neans that it assunmed that the appellant was a nenber
of a joint Hndu fanmily consisting of hinself, his w fe and
daughter. However, in the very next breath the H gh Court
concluded: "But the assessee has no son and therefore no
undivided famly." An exam nation of fundamental s m ght have
saved the Hi gh Court fromthe inconsistency that a single
mal e can constitute a "joint famly" wth his wife and
daughter but if that nale has no son, there can be no
"undivided famly". |In the first place, joint famly and
undivided famly are synonynous terms. Secondly, when one
says that a joint Hndu famly consists of a single male,
his wi fe and daughter, one inplies necessarily that there is
no son. If there were ason, there would be two nal es.

For our limted purpose, fundanmentals do not any nore
require a study of Sastric texts, digests and conmentaries
because judicial decisions rendered over the Ilast century
and nore have givena legalistic formto what was in a | arge
neasure - a mngling of religious and
170
noral edicts wth rules of positive laws. H ndu | aw today,
apart from the pieceneal codification of sonme of its
branches like the l'aws of narriage, succession, mnority,
guar di anshi p, adoption and nai ntenance 'is Judge-nade | aw,
though that does not' detract from the juristic weight of
Snritis like the Yajnaval kya Snriti nor fromthe profundity
of Vijnaneshwara' s Commentary on -it, the critique bearing
the hunble title of ' Mtakshara’

The appellant is governed by the Mtakshara school of
Hi ndu law but that is not of any particular consequence for
the purposes of this appeal. The differences between the
M takshara and Dayabhaga schools on the birth-right of
coparceners and the rules of inheritance have no bearing on
the issues arising in this —appeal, particularly on the
guestion whether a single male can constitute a joint or
undivided family wth his wife and unmarried daughter. A
joint H ndu fanm |y under the Dayabhaga is, |like a Mtakshara
famly, normally joint in food, worship and estate. I'n both
systenms, the property of joint family may consist of
ancestral property, joint acquisitions and of sel'f
acquisitions thrown into the comopn stock(1l). In fact,
what ever be the school of Hindu |aw by which a person is
governed, the basic concept of Hi ndu undivided famly inthe
sense of who can be its nenbers is just the sane.

Section 2(9) of the Income-tax Act, 1922 defines a
"person” to include inter alia a "H ndu undivided fam|y".
Under sections 3 and 55 of that Act, a Hi ndu undivided
famly is a taxable unit for the purposes of incone-tax and
super-tax. The expression 'H ndu undivided fanmly /finds
reference in these and ot her provisions of the Act but that
expression is not defined in the Act. The reason of the
om ssion evidently 1is that the expression has a well-known
connotati on under the Hi ndu Law and being aware of it, the
| egi slature did not want to define the expression separately
inthe Act. Therefore, the expression ’'H ndu undivided
famly nust be construed in the sense in which it is under
stood under the H ndu lawm1).

There is no substance in the contention of the
respondent that in the absence of an antecedent history of
j ointness, appellant cannot constitute a joint Hndu famly
with his wife and unmarried daughter. The lack of such
hi story was never before pleaded and not only does it find
no support fromthe record but such an assunption ignores
the plain truth that the joint and undivided famly is the
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normal condition of Hi ndu society. The presunption therefore
is that the nenbers of a Hndu famly are living in a state
of union, unless the contrary is established.(3) The
strength of the presunption nmay vary from case to case
dependi ng upon the degree of relationship of the nmenbers and
the farther one goes fromthe founder of the famly, the

171

weaker may be the presunption. But, generally speaking, the
normal state of every Hndu famly is joint and in the
absence of proof of division, such is the |egal presunption.
Thus, a nman who separates fromhis father or brothers nay,
nevert hel ess continue to be joint with the nmenbers of his
own branch. He becones the head of a newjoint famly, if he
has a famly, and if he obtains property on partition with
his father and brothers, that property becones the ancestra
property of his branch, qua himand his male issue.

It is true that the appellant cannot <constitute a
coparcenary with™ his wife and unmarried daughter but under
the Incone-tax Act a H ndu wundivided famly, not a
coparcenary, is a taxable wunit. A Hi ndu coparcenary is a
much narrower —body than the joint famly. It includes only
those persons who acquire by birth an interest in the joint
or coparcenary property and these are the sons, grandsons
and great-grandsons of the hol der of the joint property for
the tinme being, that is to say, the three generations next
to the holder in unbroken male descent. Since under the
M takshara Law, the right to joint famly property by birth
is vested in the male issue only, fenmales who conme in only
as heirs to obstructed heritage (sapratibandha days), cannot
be coparceners. But we are concerned under the lncone-tax
Act with the question whether the appellant’s wfe and
unmarri ed daughter can with him be nenbers of a H ndu
undivided family and not of a coparcenary. In the words of
Sir George Rankin who delivered the opinion of the Judicia
Conmittee in Kalyanji’s case

"The phrase ‘Hindu undivided famly is used in
the statute with reference, | not to one school only of

Hi ndu law, but to all schools; and their “Lordships

think it a mistake in nethod to begin by pasting over

the wider phrase of the Act the wrds ‘Hondu co-
parcenary’, all the nore that it is not possible to say
on the face of the Act that no fermale can be a nenber."

(p. 95).

Qutside the |limts of coparcenary, there is a fringe of
persons, males and fermales, who constitute an undivided or
joint famly. There is no limt to the nunber of persons who
can conmpose it nor to their renpteness from the conmon
ancestor and to their relationship with one another. A joint
Hindu fam|ly consists of persons lineally descended froma
comon ancestor and includes their wves and unmarried
daughters. The daughter, on nmarriage, ceases to be a nenber
of her father’'s famly and beconmes a nmenber of her husband’ s
famly. The joint Hndu famly is thus a |Ilarger  body
consisting of a group of persons who are united by the tie
of sapindaship arising by birth, marriage or adoption. "The
fundanental principle of the Hndu joint famly 1is the
sapi ndaship. Wthout that it is inpossible to forma joint
H ndu famly. Wth it as long as a famly is living
together, it is alnost inmpossible not to forma joint H ndu
famly. It is the famly relation, the sapinda relation
whi ch distinguishes the joint famly, and is of its very
essence. " (1)

172

The joint Hndu famly, with all its incidents, is thus

a creature of law and cannot be created by act of parties,
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except to the extent to which a stranger may be affiliated
tothe famly by adoption. But the absence of an antecedent
hi story of jointness between the appellant and his ancestors
is no inpedinent to the appellant, his wife and unmarried
daughter forming a joint Hndu famly. The appellant’s wife
became his sapinda on her nmarriage w th him The daughter
too, on her birth, becanme a sapinda and until she |eaves the
famly by narriage, the tie of sapindaship will bind her to
the famly of her birth. As said by Golapchandra Sarkar
Sastri in his "H ndu Law' (Ei ghth Ed., p. 240), "Those that
are called by nature to live together, continue to do so"
and form a joint Hindu famly. The appellant is not by
contract seeking to introduce in his famly strangers not
bound to the famly by the tie of sapindaship. The wi fe and
unmarri ed daughter are nmenbers of his famly. He is not by
agreement making themso.  And as a H ndu male, he hinself
can be the stock ~of a fresh descent so as to be able to
constitute an undivided famly with his wife and daughter.
That /it ~does not take nore than one nmale to forma
joint Hondu famly with fenmales is well-established. 1In
Gow i Buddanna v. Commissioner of Income-tax, Msore,
Bangal ore(1), one Buddappa, his wfe, his two unmarried
daughters and his adopted son Buddanna were menbers of a
H ndu undi vided famly. On Buddappa’'s death a question arose
whet her the adopted son who was the sole surviving
coparcener could forma joint Hindu famly with his nother
and sisters and could accordingly be assessed in the status
of a manager of the Hi ndu undivided fanily. Speaking for the
Court, Shah J. observed
"The plea that there nust be at least two nale
nmenbers to forma H ndu undivided fam |y as a taxable
entity also has no force. The expression ‘Hindu

undi vided famly’ in the Inconme-tax Act is used in the
sense in which a Hindu joint fam |y is understood under
the personal |aw of H ndus. Under the H ndu system of

law a joint famly may consi st of a single nale nenber

and wi dows of deceased mal e menbers, and apparently the

I ncone-tax Act does not indicate that a H ndu undivi ded

famly as an assessable entity nust consist of at |east

two nal e nenbers. "
In N. V. Narendranath v. Comm ssi oner of Walth-tax, Andhra
Pradesh, Hyderabad(2), the appellant filed returns  for
Wealth Tax in the status of a Hi ndu undivided fam ly which
at the material tine consisted of hinmself, his wife and two
m nor daughters. The claimto be assessed in the status of a
H ndu undivided family rested on the circunstance that the
weal th returned consisted of ancestral property received or
deened to have been received by the appellant on partition
with his father and brothers. The Hi gh Court held that as
the appellant’s famly did not have any other,/  nale
copar cener, the assets nust
173
be held to belong to him as an individual and not to the
H ndu undivided famly. That decision was set aside by this
Court on the ground that a joint H ndu famly could consi st
under the Hndu law of a single nmale nenber, his wfe and
daughters and that it was not necessary that the assessable
unit shoul d consist of at |east two nal e nmenbers.

In both of these cases, Cow i Buddanna’ s and
Narendranath’s the assessee was a nenber of a pre-existing
joint famly and had, in one case on the death of his father
and in the other on partition, becone the sole surviving
coparcener. But the decision in those cases did not rest on
the consideration that there was an antecedent history of
jointness. The alternative argunent in Gowli Buddanna' s case
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(p. 266) was an independent argument uncorrelated to the
pre-existence of a joint famly. The passage which we have
extracted from the judgment of Shah J. in that case shows
that the decision of this Court did not proceed from any
such consideration. The Court held in ternms categorical that
the H ndu wundivided famly as an assessable entity need not
consist of at least two nmale nmenbers. The sane is true of
the decision in Narendranath’s case (see p. 886).

Thus the contention of the Departnment that in the
absence of a pre-existing joint famly the appellant cannot
constitute a Hi ndu undivided famly wth his wfe and
unmarri ed daughter nmust fail. The view of the H gh Court
that the appellant has "no son and therefore no undivided
famly" is plainly unsound and must also be rejected.
Accordingly, the question whether the income of the Kathoke
Lodge can be assessed in-the hands of the appellant as a
Karta or rmanager of thejoint fam |y nust be decided on the
basi s that the appellant, his wife and unmarried daughter
are nenbers of a H ndu undivided famly.

By thhe  declaration of January 26, 1956, the appellant
t hrew Kat hoke ~Lodge into the fam |y hotchpot abandoning al
separate claims to that  property. The genuineness of that
decl arati on was accepted by the Tribunal. The H gh Court too
decided the reference on the footing that the appellant had
thrown the property into the common hotchpot and that ‘after
the declaration, the property .... would be property of a
H ndu undivided family in the hands of the assessee" (p.
471). Learned counsel for the Department attenpted to raise
a new contention before us that there is no such thing under
the Hndu law as inpressing separate property . with the
character of joint, famly property, that the only doctrine
known in this behalf to Hndu law is the doctrine of
bl ending and since, prior to the declaration the famly
hotchpot in the instant case was  enpty, there was nothing
with which the Kathoke Lodge or-its incone could be blended
and therefore, the declaration isineffective to  convert
that property into joint famly property. Learned counse
for the appellant cited several decisions of the H'gh Courts
to controvert the Departnent’s contention. But = apart from
the nmerits of the point we ruled that the contention was not
open to the Department. The statement of case framed by the
Tri bunal shows that such a contention was not raised before

the Tribunal. The Comm ssioner of Incone-tax hinself asked
for the reference of a question to the High
174

Court for its opinion. That question concerns the point
whet her having regard to the conduct of the appellant his
sel f-acquired property could be said to be inpressed with
the character of joint famly property. The question did not
cover the contention raised before us on behalf ~of the
Departnment. But above all, though an argunment was raised in
the High Court on behalf of the Departnent that for the
operation of the doctrine of blending it was essential that
there should exist not only a coparcenary but also a
coparcenary property, |earned counsel who appeared for the
Departnent in the High Court "did not, after sone
di scussion, press that there shoul d necessarily be
coparcenary property.” This was not a concession on a
guestion of lawin the sense as to what the true |ega
position was. What the Departnent’s counsel stated in the
Hi gh Court was that he did not want to press the particular
point. In our opinion, it is not open to the Departnent to
take before us a contention which in the first place does
not arise out of the reference and which the Departnent’s
counsel in the H gh Court raised but did not press.
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Havi ng exam ned the true nature of an undivided famly
under the Hndu law and in view of the findings of the
Tri bunal and the High Court on the second aspect, two points
emerge clear : Firstly that the appellant constituted a
H ndu undivided famly with his wife and unmarried daughter
and secondly that Kathoke Lodge which was the appellant’s
separate property was thrown by himin the fam |y hotchpot.
It remains now to consider whether the income of Kathoke
Lodge nust be assessed in the hands of the appellant as an
i ndi vidual or whether it can be assessed in his status as
manager of the Hi ndu undivided famly.

Si nce the concl usion reached by the H gh Court that the
i nconmre of Kat hoke Lodge cannot be assessed in the
appel lant’s status as a _ mmnager of the H ndu undivided
famly is based wholly on the decision in Kalyanji’'s case
and since that decision also |oonmed |arge in the argunments
before us, it is necessary to examne it closely.

The rel evant facts of that case are these : One Sicka
had two sons, Mdolji and Purshottom Fromhis first wfe,
Mool ji had “two sons, Kanji and Sewdas both of whom were
married but neither of whom had a son. From his second wife,
Mool ji had a son Mohan Das. Kanji had a wife and a daughter

while Sewdas had a wife but no issue. Molji, Kanji and
Sewdas separated from one another in about 1919. In the same
year Moolji nmade gifts of capital to Kanji and Sewdas.
Mool ji continued to/dlive jointly with his second w fe and

the son Mhan Das born of her. Purshottomhad a wife, a son
and a daughter.

There was another famly of which the head was one
Vithal das. He had three sons,  Kalyanji, ~Chaturbhuj and
Chanpsi. Kalyanji had a wfe, three sons and a  daughter
whi | e Chaturbhuj had a wi fe and daughters.

Mool ji and Purshottom the two sons of Sicka, who had
al ready separated fromeach other started in 1912 a business

called Moolji Sicka and Conmpany ~in partnership wth
Kal yanji, the son of Vithal das.
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The three partners enployed their self-acquired properties
for the purpose of that business. |In course of tine,
Mool ji's sons Kanji and Sewdas, —and Vithal das’ sons

Chat urbhuj and Chanpsi were taken into the partnership with
the result that by 1930 the partnership came to consist of
seven partners : Mdolji, his sons Kanji and Sewdas; Moolji’s
br ot her Pur shott om and Vi t hal das’ s sons Kal yanj i,
Chat urbhuj and Chanpsi. The interest of Kanji and Sewdas in
the firm was a gift from their father Molji and that of
Chaturbhuj a gift from his brother Kalyanji. Those of the
partners whose interest in the firm was separate property
were not shown to have thrown that property or the receipts
therefrominto the conmon stock

The Privy Council had six appeals before it which were
filed by the partners of the firm except Chapsi. The appeal s
related to the assessnment year 1931-32. The controversy was
whet her the partners should each be assessed to super-tax
upon his share of the profits as an individual or whether
the six shares should each be assessed as inconme of a Hi ndu
undi vi ded famly.

Three partners out of the six, nanely, Molji,
Purshotom and Kalyanji, were each nenbers of a Hindu
undi vided famly. Each of these three partners had a son or
sons from whomhe was not divided. But the income which
these partners received fromthe firmwas their separate and
sel f-acquired property. Since the incone was not thrown into
the common stock, the Privy Council held that it could not
be regarded as the incone of the respective joint fanlies.
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The fourth partner Chaturbhuj had no son. His interest
inthe firmwas obtained from his brother Kalyanji and

therefore the income which he received fromhis share in the
profits of the firm was a self-acquired and not ancestra
property. The Privy Council observed that even if Chaturbhuj
were to have a son, that son would have taken by birth no
interest in the inconme which fell to Chaturbhuj’s share and
therefore the incone was assessable in the hands of
Chaturbhuj as his separate income and not that of the joint
H ndu famly.

According to the Privy Council, in none of the cases of
these four partners was the result affected by the fact that
any partner had a wife and a daughter or a wife and nore
than one daughter. If the nmere existence of a son did not
nake a father’'s self-acquired property joint famly
property, it was untenable that the existence of a wife or a
daught er coul d do so.

In‘the case of the remaining two partners, Kanji and
Sewdas, their interest in the firmwas obtained under a gift
from their~ father. The Privy Council assuned, without
deci ding the question, that such an interest was ancestra
property in the hands of the sons so that if either Kanji or
Sewdas had a son, the son would have taken interest in the
property by birth. ‘But ~neither Kanji nor Sewdas had a son
Kanji’'s famly consisted of hinself, hi's wife and daughter
while Sewdas's fanmily consisted of hinself and his w fe. The
Privy Council held that the wfe and daughter nmay be
entitled to be maintai ned out of a person’s separate as wel |
as joint famly property but the nmere existence of a wife or
daughter did not nake ancestral property joint.
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The crucial facts in Kalyanji's -case ~on which the
ultimate decision rested are these : (i) In regard to three
partners, Molji, Purshottomand Kalyanji, though ' each of
themwas the head of his joint famly which included in
every case a son or sons, the income which each received
fromthe firmwas his separate (and self-acquired property
which was not thrown into the comon stock. (ii) In regard
to Chaturbhuj, though he had no son, that fact was
irrelevant because his interest in the firmwas his self-
acquired or separate property in which the son could have
taken no interest by birth. (iii) And in regard to Kanji  and
Sewdas, even if their interest in the firmwas assuned to be
ancestral property, the inconme which they received fromthe
firmwas their separate property as neither of themhad a
son who could take interest in the ancestral property by
bi rth.

The appeals of the six partners before the Privy

Council fall into two classes. Those of Molji, Purshottom
Kal yanji and Chaturbhuj fall in one <class while those of
Kanji and Sewdas fall in another class. There is a point of

di stinction between the cases of the four partners falling
within the first class on one hand and that of the appell ant
on the other. But the point of distinction is not  that
Mool ji, Purshottom and Kalyanji had a son or sons and the
appel l ant has none, because though the three partners were
heads of their respective joint famlies which included in
every case a son or sons, the income which each received
fromthe firmwas his separate and self-acquired property
which was not thrown into the conmon stock. The nmere
exi stence of a son or sons in a joint Hndu fam |y does not
nake the father’'s separate or self-acquired property joint
fam |y property. Though Chaturbhuj had no son that fact
would not by itself bring his case on par wth the
appel | ant’ s because Chaturbhuj’s interest in the firmwas
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his separate property which also was not thrown in the
conmon stock. If the nmere fact that Molji, Purshottom and

Kal yanji had each a son or sons did not make their separate
property joint famly property, the nere existence of a wife
or daughter could not bring about that result in
Chat ur bhuj ' s case.

As contrasted wth the cases of these four partners,
Kat hoke Lodge which was once the separate property of the
appel lant was thrown by himin the conmmon stock, which
rai ses the question whether that circunstance is sufficient
to justify the assessment of the income fromthat property
inthe appellant’s status as the manager of the joint
famly. On this point the cases of Kanji and Sewdas furnish
a near parallel. They did not have to throw their interest
inthe firmin the comon stock because that interest was,
on assunption, their ancestral property. But even though the
property was ancestral, the income which they received from
it was treated as their separate property as neither of them
had a 'son who could take interest in the ancestral property
by birth.. Applying that analogy, even if Kathoke Lodge were
to be an-ancestral asset, its income wuld still have to be
treated as the appellant’s separate property as he has no
son who could take interest in that property by birth. On
this reasoning, the effect of the appellant throw ng Kathoke
Lodge into the famly  hotchpot could not be nore telling
than if that property was his ancestral ‘property.
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But then it is' urged by the |learned counsel for the
appel lant that the Privy Council~ was in error in its
decision on the nature of income received by Kanji and
Sewdas from what was assuned to be ancestral property and
therefore the decision on that aspect  of the matter ought
not to be followed in determning the true nature of the
i ncome received by the appellant from Kathoke Lodge. This
subm ssion is founded on the disapproval by this Court of
certain observations nmade by the Privy Council in Kalyanji’'s
case.

The Privy Council, in its judgnment in Kalyanji’s case,
referred in passing to "Laxm narayan’s case" and observed
that "The Bonbay High Court on the other hand, in
Lakshm narayan’ s case having held that the assessee his wife
and nother were a Hndi undivided famly, arrived too
readily at the conclusion that the incone was the income of
the fam|ly". The decision of the Bonbay Hi gh Court which-the
Privy Council had in mind is Conmssioner of ~1ncome-tax,
Bonbay v. Comedal li Lakshni narayan (3 I.T.R 367). There is
a fundanental distinction between Lakshm narayan’s case and
Kal yanji’s case which, with respect the Privy Council failed
to notice. |In Lakshminarayan’s case the joint Hndu famly
consisted of a father, his wife, their son and the son’s
wife. The property of the joint fanmly was ancestral in the
hands of the father and the son’'s had acquired by birth an
interest therein. (See the Judgnent of Rangnekar J. at p.
369). There was a subsisting undivided famly during the
father’'s life-tine and that undivided famly did not cone to
an end on the father’'s death. The sanme undivided famly
continued after the death of the father, with the son, his
nother and his wife as its nenbers. The effect of the
father’'s death was nerely this that the son, instead of the
father, became the manager of the joint famly. The incone
fromancestral property was the incone of the joint famly
during the father’'s Ilife-tine and after his death it
continued to be the incone of the self-same joint famly.
The only change that had cone about was that one link in the
chain was snapped by death. But the death of a nenber of a
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joint Hndu famly does not ordinarily disrupt the joint
fam ly. The Bonmbay Hi gh Court therefore held that the incone
of the ancestral property should be assessed in the son's
status as a manager of the undivided fanmly and not in his
i ndi vi dual capacity. Wen Lakshm narayan’s case cane up
before the Privy Council in appeal (1), it regarded itself as
bound by the interpretation put in Kalyanji’'s case on the
expression "H ndu wundivided fam|ly" as enployed in section
55 of the Indian Inconme-tax Act and observed that the facts
of the case were not materially different fromthe facts of
Kal yanji’'s case. The Privy Council therefore answered the
guestion by holding that "the inconme received by right of
survivorship by the sole surviving male nenber of a Hindu
undivided family can be taxed in the hands of such nmale
menber as his own individual income for the purposes of
assessment to super-tax under. Sec. 55 of the Indian Income
Tax Act, 1922".

The decision of the Privy Council in Lakshm narayan’s
case and 'the observations nade by it in Kalyanji’'s case
regardi ng the view taken
178
by the Bonbay H gh Court in Lakshm narayan’s case were
expressly di sapproved by this Court at least in tw cases.
In Gowli Buddanna's case(1l), after discussing the decisions
in Kalyanji's case and Lakshm narayan’s case this Court
observed

“I't may however be recalled that in Kalyanji

Vi thal das’s case i ncome assessed to tax belonged

separately to four out ~of  six partners; of the

remaining two it was from-an ancestral source but the

fact that each such partner had a wife or daughter did

not nmake that income from an ancestral source income of

the undivided famly of the partner, his wfe and
daughter. In Gonedal I i Lakshni narayan’ s case the
property from which income accrued bel onged to a H ndu
undivided family and the effect of the death of the
father who was a nmnager was nerely to invest the
rights of a nanager upon the son. The incone fromthe
property was and continued to remain the inconme of the
undi vided famly. This distinction which had a vita
bearing on the issue falling to be deternined was not

given effect to by the Judicial Committee in A~ P

Swany CGonedal li’'s case."

In Narendranath’ s(2) case too this Court disapproved of
the Privy Council decision in Lakshm narayan’s case and
poi nted out that the Privy Council had failed to notice the
di stinction between the facts of Kalyanji’s case and those
of Lakshm narayan’s case in observing that the Bonbay Hi gh
Court "arrived too readily at the conclusion that the incone
was the inconme of the famly".

The appellant’s counsel is thus right in his subm ssion
that the observations nmade by the Privy Council in
Kal yanji’'s case as regards the correctness of the ' Bonbay
view in Lakshm narayan’s case is not good |law. In fact, the
deci sion of the Privy Council in appeal fromthe judgnent of
the Bonbay High Court in Lakshnminarayan’s case has itself
been di sapproved by this Court. But that does not affect the
correctness of the Privy Council decision in Kalyanji’s case
itself as regards the nature of the income received by the
six partners fromthe firm That part of the judgnent in
Kal yanji’'s case has never been doubted and is open to no
exception. For the natter of that, the error of the Privy
Council’s decision in Lakshninarayan’s case consisted in
overl ooking the factual distinction between that case and
Kal yanji’'s case, as a result of which the ratio of
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Kal yanji’s case cane to be wrongl y appl i ed to
Lakshm narayan’'s case.

The ratio of Kalyanji's case would therefore apply to
the instant case, the parallel being furnished by the cases
of Kanji and Sewdas. But a word of explanation is necessary
inthe interests of clarity. The reason why the cases of
Kanji and Sewdas furnish a close parallel is the very reason
for which their cases were held by this Court to be
di sti ngui shabl e from Lakshmi narayan’ s case. In
Lakshm narayan’s case the property was ancestral in the
hands of the father, the son had acquired an interest by
birth therein, there was a subsisting H ndu un-
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divided famly during the life-tinme of the father and since
that fanmily did not conme to an end on the death of the
father, the Bonbay High Court had rightly held that the
i ncome continued to be “incone of the joint famly and was
liable to super-tax as such incone. 1In regard to Molji,
Purshottom Kalyanji and Chaturbhuj no such question arose
as their " interest in the firm was their separate property
whi ch was not thrown into the common stock. As regards Kanji
and Sewdas, they were divided from their father Molji at
| east since 1919 in which year Molji nade gifts of capita
to them Kanji joined the firmin 1919 and Sewdas in 1930.
The assessnent year in reference to which the dispute arose
was 1931-32. Thus the gifted property  of which the incone
was to be charged to super-tax was not the ancestral or
joint fam |y property of a subsisting H ndu undivided famly
consi sting of Molji, Kanji and Sewdas. Were it so, the case
woul d have fallen within theratio of thejudgnent of the
Bonbay High Court in Lakshmi narayan’s case. As in the cases
of Kanji and Sewdas, so here, the property  of which the
income is to be brought to tax was  not the joint famly
property of a subsisting H ndu undivided famly which had

devol ved on a sole surviving coparcener. 1In that latter
class of cases the view has been consistently taken, except
for the decision of the Privy . Council in Lakshm narayan’s

case, that property of a joint fanmly does not cease to
belong to the famly nerely because the famly is
represented by a single coparcener. who possesses rights
whi ch an owner of property may possess. The decision of the
Privy Council in Attorney General of Ceylon v. A~ R
Arunachal am Chettiar and Qhers(1), the decisions of this
Court in the cases of Gowli Buddanna and Narendranat h-and
the decision of the Bonbay H gh Court in Lakshmi narayan’s
case fall within that class and are not to be confused with
cases like the one on hand, which fall within the rule in
Kal yanji’s case.

In Arunachalam Chettiar’'s case, a father and son
constituted a joint Hindu famly along with fenales
including the wi dow of a pre-deceased son. On the death of
the son in 1934 the father became the sole surviving
coparcener. By a Ceylonese Odinance, property passing on
the death of a nmenmber of a Hindu undivided fam |y was exenpt
frompaynent of Estate Duty. On the death of the father a
guesti on arose whether, in view of the ordinance, his estate
was liable to Estate Duty. The Privy Council held that the
father was at his death a nenber of a Hindu undivided
famly, the same undivided famly of which his son, when
alive was a nenber, and of which the continuity was
preserved after the father’'s death by adopti ons nade by the
wi dows who were nmenbers of the famly. In Gowi Buddanna's
case, there was a subsisting H ndu undivided fam |y between
a father, his wife, two unmarried daughters and an adopted
son. In respect of the income fromdealings of the famly,
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the father was assessed during his life-time in the status
of a manager of the H ndu undivided famly. After the death
of the father the adopted son contended that he shoul d be

assessed as an individual. This contention was rejected
uniformy at all stages. After exami ning various authorities
including Kalyanji’s case, Lakshm naryan’s case and

Arunachal am s case, this Court held that property which
bel ongs to a Hi ndu undivided fam |y does not cease to bel ong
180
to it because of the tenporary reduction of the coparcenary
unit to a single individual, who possesses rights which an
owner of property may possess. A simlar view was taken by
this Court in Narendranath’'s case which raised a question
under the Walth Tax Act. Narendranath's family consisted,
at the material tine, ~of his wife and two m nor daughters.
Since the wealth returned  consisted of ancestral property
received by himon partition with his father and brothers,
it was ~held by “this Court that his status was that of a
H ndu undi'vided fam'ly and not that of an individual
Wi l'e dealing with the question whether the assets
whi ch cane to Narendranath's share on partition ceased to
bear the character of joint famly properties and becane his
i ndi vi dual property, this Court observed
"In this ‘connection, a distinction nmust be drawn
between two classes of cases where an assessee s
sought to be assessed in respect of ancestral property
held by him: (1) where property not originally joint
is received by the assessee and the question has to be
asked whether it has acquired the character of a joint
fam ly property in the -hands of the assessee and (2)
where the property already inpressed with the character
of joint famly property cones into the hands of the
assessee as a single coparcener and the question
required to be considered is whether it has retained
the character of joint famly property in the hands of
the assessee or is converted into absolute property of
t he assessee."
After referring to Kalyanji’'s case and noticing the
observation of the Judicial Committee that incone from an
ancestral source does not necessarily beconme the inconme of
the undivided famly consisting of a man, his wife and
daughter, this Court held
"Different considerations would be applicable,
where property already inpressed with the character of
joint famly property conmes into the hands of a single
coparcener. The question to be asked in such a case is
whet her the property retains the character of joint
famly property or whether it sheds the character of
joint famly property and becones the absolute property
of the single coparcener."”
In the result the Court concluded that the case fell within
the rule in Gowi Buddanna' s case.
There are thus two classes of cases, each requiring a
di fferent approach. 1In cases falling within the rule in
Gowl i Buddanna’s case, the question to ask is whether
property which belonged to a subsisting undivided famly
ceases to have that character nmerely because the famly is
represented by a sole surviving coparcener who possesses
rights which an owner of property may possess. For the
matter of that, the same question has to be asked in cases
where the famly, for the tine being, consists of w dows of
deceased coparceners as in Conm ssioner of |ncone-tax,
Madras v. Rm Ar. Ar. Veerappa Chettiar(l), so long as the
property which was originally of the joint Hndu famly
181
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remains in the hands of the w dows of the nmenbers of the
famly and is not divided anbngst them In cases falling
within the rule in Kalyanji's case, the question to ask is
whet her property which did not belong to a subsisting
undivided family has truly acquired the character of joint
famly property in the hands of the assessee. In this class
of cases, the conposition of the famly is a matter of great
rel evance for, though a joint Hndu famly nmay consist of a
man, his wife and daughter, the nere existence of a wife and
daughter will not justify the assessment of incone fromthe
joint famly property in the status of the head as a manager
of the joint famly. The appellant’s case falls within the
rule in Kalyanji’'s case since the property, before it cane
into his hands, was not inpressed wth the character of
joint famly property. 1t is of great relevance that he has
no son and his joint famly consists, for the time being, of
himsel f, his wife and daughter.

Once it is realised that there are two distinct classes
of cases /which require a different approach, there would be
no difficulty in wunderstanding the inplications of the
apparently conflicting tests evolved as guides for deciding
the two classes of cases. In Kalyanji's case the Privy
Counci | observed:

"In an extra legal sense, and even for sone
pur poses of | egal theory, ancestral property may
per haps be described, and usefully described, as famly
property; but it does not followthat in the eye of the
H ndu law it belongs save in certain circunstances, to
the famly as distinct fromthe individual. By reason
of its origin a man's property may be liable to be
divested wholly or in part on the happening of a
particular event, or may be answerable for particular
obligations, or nay pass at his death in a particular
way; but if, in spite of all suchfacts, his persona
law regards himas the owner, the property as his
property and the income therefromas his incone, it is
chargeable to income-tax as his, i.e., as the incone of
an individual. In their Lordships’ viewit would not be
in consonance with ordinary notions or with a correct
interpretation of the law of the Mtakshara, to hold
that property which a man has obtai ned fromhis father
bel ongs to a Hi ndu undivided fam |y by reason of having
a wife and daughters."

On the other hand, in Arunachal am s case which falls within

the rule in GCowli Buddanna's case, the Privy Counci
observed
"But though it may be correct to speak of him(the
sol e surviving coparcener) as the "owner’, yet it is
still correct to describe that which he owns -as the

joint famly property. For his ownership is such that
upon the adoption of a son it assumes a ‘different
quality: it is such too, that female nenbers of the
famly (whose nmenbers may increase) have a right to
mai nt enance out of it and in sone circunstances to a
charge for mai ntenance upon it. And these are incidents
which arise, notwithstanding his so-called ownership
just because the property has been and has not ceased
to be

182
joint famly property.... it woul d not appear
reasonable to inpart to the legislature the intention
to discrimnate, so long as the famly itself subsists,
bet ween property in the hands of a single coparcener
and that in the hands of two or nmore coparceners.”

Holding that it was an irrelevant consideration that a
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single coparcener could alienate the property in a manner
not open to one of several coparceners, the Privy Counci
sai d:

"Let it be assuned that his power of alienation is
unassail able: that means no nore than that he has in
the circunmstances the power to alienate joint famly
property. That is what it is wuntil he alienates it,
and, if he does not alienate it, that is what it
remains. The fatal flaw in the argunment of the
appel | ant appeared to be that, having labelled the
surviving coparcener 'owner’', he then attributed to his
owner shi p such a congeries of rights that the property
could no longer be called "joint famly property’. The
famly, a body fluctuating in numbers and conpri sed of
nmal e and femal e menbers, may equally well be said to be
owners of the property,  but owners whose ownership is
qualified by the powers of the coparceners. There is in
fact nothing tobe gained by the use of the word
owner’ in this connection. It is only by analysing the
nature of the rights of the nenbers of the undivided
famly, both those in being and those yet to be born,
that it can be determn ned whether the famly property
can properly be described as 'joint property of the
undi vi ded fam ly."

These two sets of tests, both evolved by the Privy
Council govern two distinct sets of cases and there is no
i nconsi stency between the two tests. The test evolved in
Kalyanji’'s case, not in Arunachalanis or Gow i Buddanna’'s
case, has to be applied to the instant case.

Kat hoke Lodge was not an asset of a pre-existing joint
famly of which the appellant was a nenber. 1t becane an
itemof joint family property for the first tine when the
appel l ant threw what was his separate property into the
fam |y hotchpot. The appellant has no son. Hs wfe and
unmarri ed daughter were entitled to be maintained by him
fromout of the income of Kathoke Lodge while it was his
separate property. Their rights (in that property are not
enlarged for the reason that the property was throw into
the fam |y hotchpot. Not being coparceners of the appellant,
they have neither a right by birth in the property nor the
right to demand its partition nor indeed the right to
restrain the appellant fromalienating the property for any
pur pose whatsoever. Their prior right to be maintained out
of the incone of Kathoke Lodge remmins what it was even
after the property was thrown into the famly hotchpot: the
ri ght of rmaintenance, neither nore nor |ess. Thus, Kathoke
Lodge may be usefully described as the property of the
famly after it was thrown into the comon stock but it does
not follow that in the eye of Hndu Law it belongs to the
famly, as it would have, if the property were to devolve on
the appell ant as a sol e surviving coparcener
183

The property which the appellant has put into the
common stock may change its legal incidents on the birth of
a son but until that event happens the property, in the eye
of Hindu Law, is really his. He can deal with it as a ful
owner, unrestrained by considerations of |egal necessity or
benefit of the estate. He nay sell it, nortgage it or make a
gift of it. Even a son born or adopted after the alienation
shall have to take the fami |y hotchpot as he finds it. A son
born, begotten or adopted after the alienation has no right
to challenge the alienation

Since the personal |aw of the appellant regards himas
the owner of Kathoke Lodge and the income therefromas his
i ncome even after the property was thrown into the famly
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hot chpot, the inconme would be chargeable
his individual inconme and not that of the famly.

For these reasons,
be no order as to costs.
P.H P.
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