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CASE NO. :
Appeal (crl.) 721 of 2006

PETI TI ONER
Chhanni

RESPONDENT:
The State of Uttar Pradesh

DATE OF JUDGVENT: 06/07/2006

BENCH
ARI JI T PASAYAT & LOKESHWAR SI NGH PANTA

JUDGVENT:
JUDGMENT
(Arising out of SLP (Crl.) No. 2700 of 2006)

ARI JI T PASAYAT, J.

Leave granted.

Appel lant calls in question legality of the order passed by
a | earned Single Judge of the Allahabad H gh Court, Lucknow
Bench, Lucknow by which three appeal s were disposed of
rejecting the prayer made for nodification of the judgnent.
Crimnal Appeal No.492 of 1981 was filed by the State of U P
agai nst the present appellant who had filed Crinminal Appea
No. 276 of 1981. Criminal Appeal No.541 of 1983 was filed by
the State of U. P. against four other persons who had faced
trial before the learned Il Additional Sessions Judge, Unnao
who directed acquittal of Mhan Lal, Bhagwati, Grish and
Vi nod Kumar who were respondents in- Crimnal Appea
No. 541 of 1983 before the Hi gh Court. Appellant Chhanni was
convicted for the offences punishabl e under Sections 304 Part
1, 323/149 and 147 of the Indian Penal Code, 1860 (in short
the "IPC). He was sentenced to five years Rl -on the first count
and six months R and fine of Rs.250/- -on the second count
and one year Rl on the third count. The Hgh Court di sm ssed
the appeal filed by the State against the acquittal of Mbhan La
and three others and the appeal for enhancenent of
sentences. So far as the appeal filed by present appellant is
concerned, same was partly allowed. His conviction under
Section 304 Part Il I PC and the sentence thereunder was set
asi de, but he was convicted under Section 323 I'PC and
sentenced to undergo one year RI. Hi's conviction under
Section 323 read with Section 149 IPC for causing sinple
hurt to Raja Ramwas altered to one under Section 323 | PC
but the sentence was maintai ned for such conviction. .  H's
convi ction under Section 147 | PC was set aside.

An application was filed by the appellant before the Hi gh
Court whi ch was nunbered as Crininal M scell aneous
Application No.469 of 2006 for nodification of the judgment
and order dated 25.8.2004. Prayer was that he should be
directed to be rel eased on probation under Section 4 of the
Probati on of Ofenders Act, 1958 (in short the 'Probation Act’)
or in the alternative under Section 360 of the Code of Crim nal
Procedure, 1973 (in short the "Code'). The H gh Court noted
that there was no provision for permtting nodification of an
order and in fact the plea which was pressed into service was
not urged before the Hi gh Court when the Crimnal Appea
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was heard. Accordingly the application was rejected.

Learned counsel for the appellant submitted that when
the matter was called before the H gh Court, the appellant’s
counsel was not present. But considering the fact that the
appeal was pending for nore than a decade, the H gh Court
heard the | earned counsel for the State and passed a judgnent
the nodification of which was sought for. Because of genui ne
difficulties the appellant’s counsel could not be present. In any
event the High Court had set aside the conviction in terns of
Section 304 Part Il |IPC

There is no appearance on behalf of the State of U P. in
spite of notice.

Were the provisions of the Probation Act are applicable

the enpl oyment of Section 360 of the Code is not to be mmde.

In cases of such application, it wuld be an illegality resulting
i n highly undesirabl'e consequences, which the |egislature,

who gave birth to the Probation Act and the Code wanted to
obviate. Yet the legislature inits w sdom has obliged the
Court under Section 361 of the Code to apply one of the other
beneficial provisions; be it Section 360 of the Code or the
provi sions of the Probation Act. It is only by providing
speci al reasons that their applicability can be w thheld by the
Court. The conparative el evation of the provisions of the
Probation Act are further noticed insub-section (10) of
Section 360 of the Code which nakes it clear that nothing in
the said Section shall affect the provisions of the Probation
Act. Those provisions have a paranountcy of “‘their own in the
respective areas where they are applicable.

Section 360 of the Code relates only to persons not under

21 years of age convicted for an offence punishable with fine
only or with inprisonment for a termof seven years or less, to
any person under 21 years of age or any wonman convicted of

an of fence not punishable with sentence of death or

i mprisonnent for life. The scope of Section 4 of the Probation
Act is much wider. It applies to any person found guilty of
having committed an offence not punishable with death or

i mprisonnent for life. Section 360 of the Code does not
provide for any role for Probation Oficersin assisting the
Courts in relation to supervision and other matters while
Probati on Act does nake such a provision. Wile Section 12

of the Probation Act states that the person found guilty of an
of fence and dealt with under Section 3 or 4 of the Probation
Act shall not suffer disqualification, if any, attached to
conviction of an offence under any |aw, the Code does not
contain parallel provision. Two statutes with such significant
di fferences could not be intended to co-exist at the sane tinme
in the same area. Such co-existence would | ead to anomal ous
results. The intention to retain the provisions of Section 360
of the Code and the provisions of the Probation Act as
applicable at the sane tine in a given area cannot be gathered
fromthe provisions of Section 360 or any other provision of
the Code. Therefore, by virtue of Section 8(1) of the Genera
Cl auses Act, where the provisions of the Act have been

brought into force, the provisions of Section 360 of the Code
are whol Iy inapplicable.

Enf orcenent of Probation Act in sone particular area
excludes the applicability of the provisions of Sections 360,
361 of the Code in that area.

The High Court is justified inits viewthat there is no
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provision for nodification of the judgment. But considering
the peculiar circunstances we direct the High Court to

consi der the application under the Probation Act or Section
360 of the Code, as the case may be, so far as the appell ant
concerned and pass the appropriate order within three nonths
fromthe receipt of this order. W make it clear that we have
not expressed any opinion as regards the nerits.

The appeal is allowed.
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