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ACT:

Del hi Hi gher Judicial Service Rules, 1970-Petitioner
t hroughout seni or to respondent-Both  were allotted to
different States on~ division of State-Respondent got
proforma pronotion /in State Cadre-Petitioner given the
benefit of "next below rule" and pronoted later in his State
Cadr e- Respondent if could claimseniority over petitioner

HEADNOTE:

In the conpetitive examnation for recruitment to
Punj ab State Judicial Service, conducted in 1950 by the
undi vi ded State of Punjab, the petitioner and respondent no.
3 were placed at s. nos. 4 and 13 in the nerit list. On
August 7, 1950 the petitioner was appointed as a Sub-Judge
agai nst a permanent post while the respondent was appoi nted
as Sub-Judge agai nst a tenporary post on Novenber 23. 1950.

Till the formation of the State of Delhi, judicia
officers of Punjab were posted as judicial officers .in
Del hi. Both the petitioner and the respondent were posted as
Sub-Judges in Del hi. Consequent wupon the division of the
State of Punjab into Punjab and Haryana the petitioner was
allotted to Haryana while the respondent ~was retained in
Punj ab. But even thereafter they continued as Senior Sub-
Judges in Delhi. The Chief Justice of Punjab and Haryana
Hi gh Court and the Chief Justice of the newy formed Del hi
Hi gh Court decided that in the judicial service to be
constituted for Delhi the petitioner would rank senior to
the respondent (the petitioner being placed at the fourth

pl ace and the respondent at sixth place in the [list of
seniority). In My, 1967 the petitioner was appointed as
Assi stant Sessi ons Judge, Del hi; the respondent was
appoi nted as Assistant Sessions Judge, Delhi in February,

1968. In the neantinme the respondent was given a proform
promotion in the State of Punjab with effect from June 24,
1967 and giving the benefit of "next below rule" the
petitioner was promted as Additional District and Sessions
Judge with effect from July 28, 1967. The petitioner was
confirmed as District and Sessions Judge in his parent cadre
on Cctober 2, 1970, while the respondent was appoi nted as
Additional District and Sessions Judge at Del hi on June 5,
1968 and continued in that post till My, 1971

VWhen the Delhi H gher Judicial Service was formed in
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1970 the petitioner was placed at s. no. 7 and the
respondent at s. no. 8 in the list of judicial officers.

The respondent’s representation claimnmng seniority over
the petitioner was accepted by the Del hi H gh Court on the
ground that in view of Rule 6(3) of the Delhi H gher
Judicial Service Rules 1970 as interpreted by this Court in
G R Luthrav. Lt. Governor, Delhi (AIR 1974 SC 1908) the
respondent was senior to the petitioner

In a petition under Art. 32 of the Constitution the
petitioner inmpugned the order of the Lt. Governor passed on
the reconendation of the Hi gh Court treating him to be
junior to respondent no. 3.

314

Al owi ng the petition,
N

HELD: 1. The petitioner  was senior to the respondent
and was rightly placed above the respondent in the initia
constitution of ~the Delhi H gher Judicial Service in My
1971 and 'the order of the Lt. Governor was, therefore,
erroneous. [322 D E

2. Rule 6(3) of the Rules provides that the seniority
of candi dates appointed at the initial constitution shall be
in accordance with the |l ength of service rendered by themin
the cadres to which they belonged at the tine of their
initial recruitnent to the service provided that the inter
se seniority as already fixed in such cadres shall not be
altered. The petitioner was throughout treated as senior to
the respondent and even in the initial recruitment to the
Del hi Hi gher Judicial Service he was shown as senior to the
respondent. Since the inter se-seniority had been fixed
initially the petitioner was  senior to the respondent and
this position cannot be altered. [320 B-C

3. Although the respondent was pronbted to a  higher
post before the petitioner was pronoted in the respective
parent State cadres, since the appointment of the petitioner
was made subject to the next belowrule, his seniority over
the respondent was fully protected. If the respondent was to
be given seniority over the petitioner the question of
giving benefit of the next below rule to the  petitioner
woul d not have arisen. Therefore, —nerely because the
respondent got a proforma pronotion —and was tenporarily
promot ed six nonths before the petitioner would not nake him
senior to the petitioner. [317 E-G

4. Even r. 6(1) (a) envisages that for initia
recruitnment to the service appointnents were to be made from
Di strict Judges and Additional District Judges functioning
as such in the Union Territory of Del hi on deputation from
other States. On the date of formation of the service the
respondent was not functioning either as District Judge or
as Additional District Judge but was on deputation with the
I ncome Tax Appellate Tribunal. [322 A-B]

5. The case of G R Luthra v. Lt. Governor Delhi, was
clearly distinguishable in that the respondent was not a
party to that case and his case did not fall for
consideration by the Court. It was laid dowm in that case
that length of service rendered by a candidate during the
peri od when he was rendering service either as District
Judge or Additional District Judge agai nst a permanent or a
tenmporary post was the criterion for the determnation of
seniority under the Rules. [320 G

In the instant case although the petitioner and
respondent were drawn from different sources and from
different States at the tine of the initial formation of the
cadre the fornmer was shown above the respondent and,
therefore, the respondent could not claimseniority over the
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petitioner. [321 E]
G R Luthra, Additional District Judge, Delhi v. Lt.
Governor, Delhi & Ors., AIR 1974 SC 1908 di sti ngui shed.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 402 of 1977.

Under Article 32 of the Constitution.

(Dr.) L. M Singhvi, Raj Punjvani and G S. Chatterjee
for the Petitioner.
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Soli J. Sorabjee, Addl. Sol. Genl. E. C. Agarwala and
R N. Sachthey for Respondent No. 2 (Del hi Hi gh Court).

A K Sen, U R Lalit, P. H Parekh, C B. Singh, M
Mudgal and B. L. Verma for Respondent No. 3.

The Judgnent of the Court was delivered by

FAZAL ALI, ~J.-This wit petition has had a chequered
career and involves a conpetition regarding seniority
bet ween t'he petitioner G R~ Luthra and Respondent No. 3 D
R Khanna who were sinultaneously recruited as nmenbers of
the Punjab Judicial Service.” The case appears to have
travell ed through various stages both in the H gh Court and
inthis Court on different aspects. After hearing counse
for the parties in the viewthat we propose to take in this
petition and also because respondent No. 3 has filed an
affidavit that he would not press this Court for giving any
decision regarding  his seniority over the petitioner if the
subm ssion of respondent No. 3 regarding his  appointnent
under the Del hi Higher  Judicial Service is deci ded agai nst
him it 1is not necessary for us to give any finding on the
scope and anbit of Rule 6(3) of the Rules.

In view of these facts the controversy in this case has
been very much narrowed down and - the point for decision
falls within a very narrow conpass. ~|In order however to
understand the question involved, it may be necessary to
give a short history and a brief resune of the manner in
which the petitioner and respondent No. 3 were appoi nted and
their vertical nobility in the hierarchy through which they
had noved up.

To begin with, both the petitioner and respondent No. 3
conpeted for entrance to the State Judicial Service of the
undi vi ded Punjab. The petitioner Luthra was appointed as far
back as 7th August, 1950 having obtained 4th position inthe
conpetitive examination and was appointed as Sub-Judge
agai nst a permanent post. Respondent No. 3 had also taken
the same conpetitive exam nation but obtained a |ower
position (13th) and was appointed as Sub-Judge against a
temporary post. Thus, from inception three inportant facts
are established:

1. That the petitioner had obtai ned a hi gher position
in the conpetitive examination held for entrance
to the State Judicial Service whereas respondent
No. 3 had obtained a |ower position. This is
i mportant because under the Rul es and t he
conventions the seniority of new recruits is
normal Iy governed by the place which they occupy
in the competitive exam nation

316

2. The petitioner Luthra was appointed on the 7th
August, 1950 whereas respondent No. 3 D. R Khanna
was appointed on the 23rd November, 1950 i.e.
about 3 1/2 nmonths later. Thus, even regarding the
time of appointnent, the petitioner entered the
service prior to respondent No. 3 both havi ng been
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appointed to the sane service and having been
recruited t hrough t he samne conpetitive
exam nati on.
3. That while the petitioner Luthra was appointed
agai nst a permanent vacancy respondent No. 3 was
appointed in the State Judicial Service only
against a tenporary post. This was also an
i mportant factor which has to be taken into
consideration in order to deternmine the inter se
seniority of the petitioner and respondent No. 3.
Both the petitioner and respondent No. 3 were thus
appoi nted as nmenbers of the Punjab Judicial Service in the
undi vi ded Punjab. So far . as Del hi was concerned before the
birth of the Haryana State it used to be a Judicial District
of Punjab. Unfortunately, the services of the respondent No.
3 remained term nated due to nedical unfitness between 13th
March, 1952 to 23rd May, 1956. But this gap is of no
consequences because -subsequently his nedical unfitness was
set aside in appeal and respondent  No. 3 was reinstated with
effect from the date of his appointnent, nanmely, 23rd
Novenber, 1950

On the 9th March, 1963 the petitioner Luthra was posted
at Del hi as Sub-Judge. On 1st Novenber, 1966 by virtue of
re-organi sati on of ~Punjab, Punjab and Haryana becanme two
separate States and sone areas were transferred to Hi nacha
Pradesh. As a result’ of the aforesaid reorganisation the
services of the petitioner Luthra were allocated to the
State of Haryana and that of respondent No. . 3 Khanna to
Punj ab, but both the officers continued to be posted at
Del hi and were Senior Sub-Judges. On the sane date, nanely,
1st Novenber, 1966 Delhi Hi gh Court was created and cane
into exi stence. Shortly thereafter, on 5th Novenber, 1966 in
a neeting of the Chief Justices of the Punjab and Haryana
and Delhi Hgh Courts a list of Judicial Oficers to be
absorbed in the Judicial Service to be constituted at Delh
was finalised and in the list of the Lower Judicial Service
whi ch appears at page 393 of the Paper Book the petitioner
Luthra was placed at S. No. 4 whereas respondent No. 3/D. R
Khanna was placed at S. No. 6. Thus, the two Hi gh'Courts
clearly decided that in the new Service the petitioner was
to rank senior to respondent No. 3. This decision was a
| ogical corollary of the history of the services of the
petitioner and respondent No. 3, discussed above. The
proceedi ngs of the neeting are contained
317
at pages 392-395 of the Paper Book in which the Courts
decided to allocate one District and Sessions Judge for
Del hi and 8 Additional District and Sessions Judges in the
Hi gher Judicial Service and 39 Sub-Judges in.  the Lower
Judicial Service. Both the petitioner and respondent No. 3
at that tine fell in the third category. Thus, even though
the petitioner and respondent No. 3 had for a short while
been allocated to two different States, namely, one was
allotted to Punjab and the other to Haryana, but with the
comng into existence of the Delhi H gh Court both of them
again joined the sane service and their rank and seniority
was t hroughout mai ntained.

On 9th May, 1967 the petitioner Luthra was appointed as

Assi stant Sessions Judge, Delhi, Respondent No. 3 was
appoi nted as Assistant Sessions Judge on 21st February,
1968, but it appears that by a letter dated 22nd March, 1971
witten by the Registrar of the Punjab and Haryana Hi gh
Court addressed to the Accountant General, Punjab, Sina
respondent No. 3 was given proforma pronotion with effect
from24th June, 1967. The proforma pronpbtion is related to
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vacancies in his parent State and has nothing to do wth
vacancies or seniority where both were at the relevant tine
serving. This letter is annexed as Annexure 2 appearing at
pages 288-89 of the Paper Book. The petitioner Luthra was
however given benefit of the next below rule as Additiona
District and Sessions Judge wth effect from 28th July,
1967. This unfortunate episode seens to be the sheet anchor
of the argunent of respondent No. 3 in claining seniority
over the petitioner. It is true that by virtue of the letter
referred to above respondent No. 3 was appointed as
Additional District and Sessions Judge prior to the
petitioner but since this appointnment was made subject to
the next belowrule it is manifest that the seniority of the
petitioner over respondent No. 3 was fully protected
otherwise if in fact the respondent No. 3 was to be given
seniority over the petitioner, the question of giving
benefit of the next belowrule to the petitioner would not
have arisen. The letter referred to above was passed by the
order of the Chief Justice and the Judges of the H gh Court.
In these circunstances, therefore, nerely because respondent
No. 3 got-a profornma pronption and was tenporarily appointed
as Additional District and Sessions Judge six nmonths before
the petitioner that  wll~ not nake him senior to the
petitioner. This fact is borne out by another circunstance.
The petitioner was al so appointed as Additional District and
Sessions Judge on 25th Novenber, 1967 and while both the
petitioner and respondent No. 3 were holding the sanme post
at Delhi. The petitioner was confirned as District and
Sessions Judge in ‘his parent ~State of Haryana on 2nd
Cct ober, 1970.
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On the other hand, respondent No. 3 was appoi nted as Addl.
District & Sessions Judge Del hi on 5-6-1968 and continued as
Addl. District and Sessions Judge till 17-5-71. Respondent
No. 3, however, was confirned as Sub Judge on 5-6-1968 but
was confirmed as District and Sessions Judge Del hi severa
years after.

On 27-8-1970 Del hi H gher ‘Judicial Service ‘and Delh
Judicial Service Rules were franed by the Lt. Governor in
consultation with the Delhi High Court. On-22-3-1971 Shri
Khanna respondent No. 3 was appoi nted as Menber, 1 ncone Tax
Tri bunal at Jaipur. About two nmonths thereafter i.e. on 17-
5-1971 there was a regular notification initiating the
constitution of the Delhi H gher Judicial Service wth
effect from 17-5-1971 by which in the Higher ~Service the
petitioner was put at S. No. 7 and respondent No. 3 at S.
No. 8. This notification my be extracted thus:-

"I'n pursuance of the provisions of rule 6 of the

Del hi  Hi gher Judi ci al Service Rul es 1970 / the
Admi ni strator of Del hi is pl eased to appoi nt
substantively in consultation with the Hi gh Court, the
followi ng persons fromthe States noted against each
to the Delhi H gher Judicial Service at its initia
constitution with effect from 17-5-71 and in order of
seniority indicated:

SI. Name of the Oficer Post hel d at Present State to
No. whi ch
bel ongs
1. Shri Rajinder Nath Regi strar, Del hi High H macha
A319
Aggar wal Court, New Del hi . Pr adesh.
2. Shri Fauja Singh GII Addl. District & Punj ab

Sessi ons Judge, Del hi
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3. Shri  Mohi nder Singh Menber s(Punj ab) O ficial Punjab
Language (Legislative)
Comm ssion, Mnistry of
Law, Government of |ndia.

4. Shri Kashmr Si ngh Addl . District & Sessi- Punjab
ons Judge, Del hi.

5. Shri Om Nath Verma DO DO

6. Shri Jagnmaner Das Jain DO DO

7 Shri @ul shan Rai Luthra DO Har yana
8 Shri Dev Raj Khanna DO Punj ab

Thus, this notification would show that whatever my
have been the position prior to the coming into force of the
new Service, the petitioner was treated to be senior to
respondent No. 3. As® we have already stated that both the
petitioner and respondent No. ~3 were practically recruited
through the same source and were nenbers of the sane Service
though for a short period the petitioner was allotted to
Haryana and respondent No. 3 to Punjab but that woul d not
i ntroduce -any break in the service  of either of them or
bring about a change in their seniority. Unfortunately,
however, it appears that the confusion was worse confounded
by a deci sion taken by the Delhi Hgh Court on a
representation filed by respondent No. 3. It appears that
after the final list under the Del hi H gher Judicial Service
was notified and approved respondent No. 3 filed a
representation on ‘the 21st January, 1972 claimng seniority
over the petitioner. This representation appears to have
been accepted by the H gh Court” on 10th June, 1976 which
runs thus:

"I am desired to say that Shri D R Khanna a
menber of the Del hi Hi gher Judicial Service, at present
on deputation as Judicial Menber, I'ncome Tax Appellate
Tri bunal nmade a representation dated the 25th January,
1972 (copy enclosed) requesting that for the reasons
stated therein he may be placed above Shri G R Luthra
in the Gadation List of the officers of the / Delhi
H gher Judicial Service. The coments of Shri Luthra on
the aforesaid representation_ of Shri— Khanna were
obt ai ned. Subsequently, both the of ficers filed
counters, copy of each one of whichis enclosed. Both
Shri Khanna and Shri Luthra were heard by a Commttee
of two Hon’' bl e Judges who subnmitted a report which was
consi dered on the Administrative Side by the Full Court
inits neeting held on 20th My, 1976 and it was
decided that in view of Rule 6(3) of the Del hi H gher
Judicial Service Rules, 1970, as interpreted by the
Supreme Court in A l.R 1974 S.C. 1908. Shri Khanna is

senior to Shri Luthra. | am directed to request that
orders of the Adm nistrator my be obtainedin this
behal f and necessary amendnent in Del hi

Admi ni stration’s Notification No. 1(740)/76-Judl . dated
the 15th May, 1971 be mmde”
Thus, the basis of the order of the H gh Court was the
interpretation of Rule 6(3) of the Delhi H gher Judicia
Service Rules, 1970. Section 6(3) runs thus:-

"6(3). The seniority of the candi dates appointed
at the initial constitution shall be in accordance with
the I ength of

320
service rendered by them in the cadres to which they
belong at the time of their initial recruitnent to the
service provided that the inter-se seniority as already
fixed in such cadres shall not be altered".
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A perusal of this rule would nmanifestly show that the
petitioner was treated as senior to respondent No. 3
t hroughout his whole career and even in the initia
recruitnment by which the Del hi H gher Judicial Service came
into existence, the petitioner was shown senior to
respondent No. 3, and, therefore, on a plain reading of rule
6(3) there was no nmerit in the representation of respondent
No. 3 and according to the second part of the rule since
inter-se seniority had already been fixed initially, the
petitioner would be deemed to be senior to the respondent
No. 3 and this seniority could not be altered. Wth due
respect to the Hon' ble Judges we feel that the construction
placed by the H gh Court on rule 6(3) was not correct. The
Hi gh Court appears to have relied on a decision of this
Court in G R Luthra, Additional District Judge, Delhi v.
Lt. CGovernor, Delhi & Os. which is clearly distinguishable
fromthe facts and circunstances of the present case and in
whi ch the  history of ~the services of the two officers had
not been /placed or argued nor was respondent No. 3 a party
to that  'petition and, therefore, his case never cane up for
consi deration before this Court. Therefore, this Court had
no occasion to consider the various aspects of the question
whi ch ex-hypot hesi, di d not ari se. The facts and
ci rcunst ances under ~ which the petitioner’s seniority was
mai ntai ned by giving a proforma pronotion to respondent No.
3 and protecting the seniority of the petitioner by concept
of next below rule was al so not brought to the notice of the
Court.

In fact, in the case of G R Luthra v. Lt. CGovernor
Delhi & Os. (supra) this Court clearly |aid down that the
criterion for the determ nation of seniority under the Del hi
Rul es was the length of service rendered by the candi dates
during the period when they were rendering service either as
District Judge or as Additional District and Sessions Judge
agai nst permanent or tenporary posts.  Fromthe notification
dated 19th May, 1971 which has been extracted above it would
be seen that M. Sidhu, M. Vohra'and M. Jain over whomthe
petitioner Luthra was claimng ‘seniority were shown at S.
No. 4, 5 and 6, that is to say above the petitioner Luthra.
This Court therefore obviously held that |ength of service
of these officers being nore than the petitioner
321
Luthra, the claim of the petitioner Luthra was wholly
untenable. In this connection, this Court observed  as
foll ows: -

"Rule 6(4) of the Delhi Rules 'shows that the
respondents and the appellant were absorbed in the
Del hi Hi gher Judicial Service fromthe States of Punjab
and Haryana. The length of service rendered by them as
Additional District and Sessions Judges is t he
criterion to fix the seniority. The word  ’'cadre
i ncl udes both permanent and tenporary posts. To confine
cadre to pernmanent posts under the Del hi Rul es would be
to render the Rul es totally unwor kabl e and
i npracticabl e because at the tinme of initia
recruitnment the persons canme on deputation from States
nostly in their tenporary capacity as Additiona
District and Sessions Judges.

For these reasons we are of opinion that the
respondents Sidhu, Vohra and Jain had been rightly
treated as senior to the appellant on the ground that
the length of service rendered by the respondents in
the cadre of District and Additional District and
Sessions Judges to which they belonged at the tinme of
initial recruitnent is |longer than that of the
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appel l ant".
In the instant case also the petitioner and respondent No. 3
have been drawn fromdifferent sources and different States
before they were absorbed in the Delhi Higher Judicia
Service and it would appear fromthe notification nentioned
above that while the petitioner Luthra was shown at S. No.
7, respondent No. 3 was placed at S. No. 8. There-fore, on a
parity of reasoning adopted by this Court in the case cited
above the case of respondent No. 3 claimng seniority over
the petitioner Luthra cannot be accepted. Thus, the High
Court in recomending that respondent No. 3 should be
treated as senior to the petitioner Luthra acted agai nst the
express decision of this  Court cited above and that the
order of the High Court, therefore, was |legally erroneous
and if given effect it -would have been violative of Article
16 of the Constitution.

Moreover, Rule 6(1) of the Del hi Judicial Service Rules
runs thus:-

"6(1). For initial recruitnment to the service, the
Administrator shall, in consultation wth the Hgh
Court, appoint persons to the  service substantively
from anmongst the foll ow ng: -

(a) District Judges and Additional District Judges
functioning as - such in the Union Territory of

Del hi on/deputation from other States".
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Clause (a) nwmkes it absolutely clear that persons to the
H gher Service would be recruited only fromthose District
and Additional District Judges who were actually functioning
in the Union Territory of Delhi” on deputation from other
States. It is comopn ground that on this crucial date
respondent No. 3 was not functioning either as District
Judge or as Additional District Judge but was on deputation
with the Income Tax Tribunal. In view however ' of the
affidavit given by the respondent No. 3 we refrain, from
giving any finding as to whether or not respondent No. 3 was
val idly appoi nted because respondent No. 3 had conceded in
his affidavit that he would not press his claimof seniority
over the petitioner and, therefore, we need not take into
consi deration the provisions of rule 6(1) (a) of the Rules.
Thus, on an overall consideration of the various
aspects of the matter discussed above, we are satisfied that
the petitioner Luthra was senior to respondent No. 3 and was
rightly placed above respondent No. 3 in the initia
constitution of the Del hi Hi gher Judicial Service by virtue
of the notification dated 19th May, 1971, and is, therefore,
entitled to such right as he may have and shall be deened to
be senior to respondent No. 3. The order of the Lt. Governor
(Respondent No. 1) based on the recommendation of the Hi gh
Court treating the petitioner to be junior to respondent No.
3 is legally erroneous and is quashed as by naking
respondent No. 3 senior to the petitioner the right of the
petitioner under Article 16 is clearly viol ated.

The petition is accordingly allowed, but in the
circunstances of the case there will be no order as to
costs.

P.B. R Petition all owed.
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