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ACT:

U. P. Industrial Disputes Act, 1947 (28 of 1947) Ss.
2(f), 3(d), 4K, 6B, /61, 7(ii)-Industrial dispute-Tests for
calling a dispute an "industrial dispute"” -Establishment had
a union affilated to a Federation and a non-affiliated
uni on- Enpl oyer entered into settlement wth affiliated
uni on-Non-affiliated union not a party to such settlenent-
Di spute raised by a non-affiliated union on the sanme point-
If an industial dispute.

HEADNOTE:

Industrial Disputes Act, 1947 (14 of 1947) S. 18-
Applicability of.

The appellant conpany had its establishments’ in a
nunber of States in the country. In-its establishment at
Kanpur there were two wunions, one of which, the Shramk
Sangh, was affiliated to the Federal Union conprising of
sone of the trade unions in the various establishments while
the other, the Karanmachari Union, was not. A denmand rel ating
to revision of dearness allowance anbng others, was raised
by both the Unions at Kanpur. The Shram k ~Sangh and the
appel l ant entered into a settlenment. Karanthari Union which
was not a party to the settlenent, made an application to
the State Governnent to constitute a conciliation board for
reference of the dispute. The Board was constituted. In the
neantime, however, to bring the settlement wthin the
purview of the U P. Industrial Disputes Act the ‘Shram k
Sangh applied for the <constitutation of a conciliation
board. A conciliation board was constituted and the
menor andum of settlenent arrived at between the parties was
regi stered even though the dispute on the sanme point raised
by the Karanthari Union was pendi ng before the Conciliation
Board all the while. The dispute raised by the Karanthari
Uni on was, therefore, referred to a Tribunal under s 4K of
the Act.

The Tribunal rejected the appellant’s contention that
it had no jurisdiction to adjudicate on the dispute.

On appeal to this Court it was contended that it was
implicit in the various provisions of the UP. Act that a
settlenent arrived at before a Conciliation Board by a Union
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of the mmjority of worknen was binding on all the worknen
and that in the absence of a provision like s. 18 of the
Industrial Disputes Act, 1947 it was not perm ssible for the
Karancthari Union to contend that the settlement woul d bind
only the nenbers of the Shram k Sangh and in any event
reference of the dispute to a Tribunal was wthout
jurisdiction.

Di sm ssing the appeal
N

HELD: 1. The State Governnent rightly took the view
that the controversy raised by the Karanthari Union was an
i ndustrial dispute. [922 G H]

2. A reading of the relevant provisions of the UP
Industrial Disputes Act, 1947, «clearly shows that there is
nothing in the Act to require that the dispute
912
or difference should be raised by all the worknen of the
i ndustry, ~or by everyone of them or even by a majority of
them It 'is enough if the controversy is between the
enpl oyer ‘on~ the one side and worknen on the other. There is
al so nothing in the Act to require that the worknmen raising
the controversy should forma mjority of the enpl oyees, the
reason being that where it is found that the controversy
affects, or wll affect, the interests of worknmen as a
class, the |law envisages that, in the interest of industria
peace, it should be exam ned and decided i n one of the nodes
provided by it. [917 D F]

3. An individual dispute cannot, however, be said to be
an industrial dispute unless the other worknen associate
thenselves with it. No hard and fast rule can be |aid down
to deci de when and by how many worknmen an i ndustrial dispute
could be raised within the neaning of the Act, or whether a
mnority union or even an unrecogni sed uni on, could raise an
i ndustrial dispute. It is enoughif there is a potentia
cause of disharnmony which is likely to endanger industria
peace, and a substantial number of worknen raise a dispute
about it, for then it is permssibleto view it as an
i ndustrial dispute wthin the neaning of clause (1) of s. 2
of the Act, and to refer it for adjudication to a tribunal

[917 F-H]

4. The settlement arrived at with the Federal Union did
not bind the Karanthari Union as it was not a party to it
and was not affiliated to the Federal Union. Section 18 of
the Central Act provides that a settlenent arrived at by
agreenment between the parties otherw se than in the course
of conciliation proceedings shall be binding on the parties
to the agreement. [918 E]

5. Moreover, the settlenent arrived at with the Shram k
Sangh was under the provisions of the UP.. Act / and,
therefore, s. 18 of the Central Act had no application
There is no provision simlar to it in the UP. Act. [918 G

6. There was no occasion for invoking s. 7 of the UP
Act. That section is mainly intended to serve the purposes
contenmpl ated by s. 3 of the Act, nanely, securing the public
safety or convenience or the naintenance of public order or
supplies and services essential to the life of the comunity
or for maintaining enploynent etc. It cannot therefore be
said that the settlement arrived at by the Sangh becane
bi nding on all worknmen including the Karanthari Uni on which
was not a party to it nor is there any other provision in
the Act or the Rules making the settlenment binding on the
Karanthari Union. Nor again can it be said that s. 3(d) of
the UP. Act justifies the argument that nerely because a
union, consisting of a majority of workers, can represent
all the wor krmen, the settlenent arrived at before a
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conciliation board would bind those who are not parties to
it. [919 B, C, F-(g

7. In the absence of any prohibitory provision in the
Act it cannot be said that the State Governnment had no
jurisdiction to make a general reference under s. 4K of the
U P. Act nerely because the settlement was made by a
majority union and was binding on the Shram k Sangh. The
Tribunal has found it as a fact that the Karancthari Union
represented a substantial nunber of the workmen of the
conpany at Kanpur, and there is no reason why they shoul d be
debarred from raising a dispute for the benefit of all the
workmen as a class. It is well recognised, that "collective
bar gai ni ng" can take place between the enployer and a bona
fide |l abour union and there is nothing on the record to show
that the Karanthari Union was not a bona fide union. [920 A-
d
913

In‘the instant case the Shram k Sangh entered into the
settlenent in collusion wth t he conpany and the
Conciliation Board finalised the settlenment even though the
Kar anchari- Union's dispute was still pending. No effort was
made to make it a party tothe proceedings. Al though, to
begin with, a both the Shram k Sangh and the Karanthari
Uni on were opposed to the settlenent earlier arrived at by
the Federal Union/'the  Shram k Sangh changed its stand and
endorsed the settlement of the Federal” Union when it was
pl aced on the notice board. The Tribunal also found as a
fact that the settlenent was not ~even put on the notice
board of the company. In these  circunstances if the State
CGovernment had deci ded to make a reference of the dispute to
the Tribunal it could not be said that it did not apply its
mnd to the controversy or commtted an illegality in doing
so. [920 H 921 (]

8. Even assuming that the earlier settlements were in
the nature of a package deal ~arrived at between the conpany
and the Federal Union it cannot be said that there was any
legal bar to the reference of  the dispute regarding one
particular item of the package deal for adjudication by the
tribunal so as to vitiate the reference. The conpany brought
this aspect of the matter specifically to the notice of the
State CGovernnent. The point does not, however, relate to the
jurisdiction or the maintainability of the reference under
s. 4K for it is essentially a matter for the Tribunal's
exam nation with due regard to the evidence before it. [921-
F-g

Herbertsons Ltd. v. Wrkmen of Herbertsons Ltd. & Os.
[1977] 2 SCR 15 and New Standard Engg. Co. Ltd. v. M L.
Abhyankar & Ors., [1978] 1 L.L.J. 487; held inapplicable.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. G vil Appeal No. 2335 of
1978.

Appeal by Special Leave fromthe Judgnent and Order
dated 14-7-78 of the I ndustri al Tri bunal U P. in
Adj udi cati on Case No. 15/77.

F. S Nariman, O C Mthur and DD N Msra for the
Appellant. M K Ramamurthi, Jitendra Sharma and Janardan
Sharma for the Respondent.

The Judgrment of the Court was delivered by

SHI NGHAL J.-This appeal by special leave is directed
against the order of Industrial Tribunal (Ill) UP. at
Kanpur dated July 14, 1978, deciding the following two
prelimnary issues which were raise by the Indian Oxygen
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Ltd. (hereinafter referred to as the Conpany)

"(1) Whether present dispute is not an industria
dispute in the light of the objections raised
by the enployers in paragraph (1) of their
witten Statenent?

914

(2) Wiether the present Order of Reference is bad
inlaw in the light of the objections raised
by the enployers in paragraph (1) of their
Witten Statenent?"

The Conmpany enpl oyed sone 5400 workmnen in its
establishnment in West Bengal, Bihar, UP., Assam Punjab
Del hi, Maharashtra, Gujarat, Tam |nadu, Andhra Pradesh,
Karnat aka and Kerala. There were several recognised trade
uni ons of the worknen. The All -India Federation of |ndian
Oxygen Enpl oyees Union (hereinafter referred to as the
Federal Union) was the recognised federation of some of the
trade unions from 1973 onwards. The |ndian Oxygen Shram k
Sangh (hereinafter referred to as the Shram k Sangh), which
represented sone of the worknen at Kanpur, was affiliated to
the Federal Union. There ~was another union known as the
I ndi an Oxygen Karanthari Union (hereinafter referred to as
the Karanthari Union) which was registered rmuch earlier but
its constitution was revised because of  the nerger of two
other unions in it and was approved by the Registrar of
Trade Unions on May /10, 1978. It was  not a nenber of the
Federal Uni on.

The Federal Union raised a charter of demands in
February 1973 of all  India nature and a settlenment was
arrived at on June 22, 1973, according to which the demand
for revision of pay scales was to be taken up for discussion
at a mutually convenient date. A simlar settlenment was made
with the Shram k Sangh on November 22; 1973. It was fol |l owed
by negotiations and an order was made for the constitution
of a Conciliation Board under section 3(d) of the UP
Industrial Disputes Act, 1947 (hereinafter referred to as
the UP. Act). A nenorandum of (settlenent was drawn up on
April 30, 1974 between the Conpany and the Shram k- Sangh. It
was agreed, interalia, that the question of revision of the
dearness allowance of the Kanpur unit _enployees would be
negotiated by the Conpany wth the Federal Unit and/or the
Uni on on or before April 1, 1975.

In the nmeantime, the Karanthari  Union made on
application on January 23, 1975, for the constitution of a
Conciliation Board under section 3(d) of ~the U P. Act and
the Board was constituted by an order dated January 30,
1975. The Conpany raised objections to the constitution of
the Board on February 24, 1975, but the proceedi ngs were
commenced by the Board on February 26, 1975, and March 19,
1975 was fixed for appearance. The Conpany however proceeded
with its efforts for a settlement with the Federal Union,
and entered into a settlenent with it on June 30, 1975. In
order to bring it wunder the purview of the U P. Act, the
Shram k Sangh applied on
915
July 18, 1975, for the constitution of a Conciliation Board
under that Act and a Conciliation Board was constituted on
July 29, 1975. A nenorandum of settlenent about the dearness
al  owance was drawn up with the Shram k Sangh on August 27,
1975; in accordance with rule 5A of the UWP. Industria
D sputes Rules, 1957, in FormlA, even though the dispute
regardi ng the variable dearness allowance, which had been
rai sed by the Karanthari Union earlier, was pending all the
while. The settlement with the Shrami k Sangh nade a specific
reference to the all-India Federation settlenment which had
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been made on June 30, 1975. That settlenent with the Federa
Union was in fact annexed to the settlenment with the Shram k
Sangh and was treated as a settlenent under the U P. Act.

The dispute regarding the variable dearness allowance
which had been raised by the Karancthari Sangh by its
application dated January 23, 1975 for the constitution of a
Conciliation Board, did not however bear fruit. Mreover the
settlenent which had been reached between the Conpany and
the Federal Union was opposed by the Shram k Sangh and the
Karanchari Sangh. The Conciliation O ficer did not therefore
pass an order for the registration of the aforesaid
settlenent. The Shram k Sangh, which had cl ai ned dearness
al | owance according to the Kanpur cost of [living index,
however changed its stand and, as has been stated, it filed
a nenorandum of the settlenent on August 27, 1975. These
facts are not in dispute before us.

It was in these circunstances that the State Governnent
made an order on May 23, 1977, referring the dispute between
the Conpany and the Karanthari- Sangh for adjudication under
section 4K “of the U P. Act.” The precise natter of dispute
was the question whether the dearness all owance payabl e by
the Conpany to its workmen shoul d be revised and linked with
the consumer price index for the industrial workers at
Kanpur conmputed by the Labour Bureau at Sima and, if so,
fromwhat date and /'with what other details.

The Conpany filed a witten statenent in which it
rai sed prelimnary objections to the maintainability of the
reference. That gave rise to the twoissues nentioned above
and as they have been found against the Conpany by the
i mpugned order of the Tribunal, it has comeup in appeal to
this Court.

It has been argued by M. Nariman, |earned counsel for
the Conpany, that it is inplicit in'the various provisions
of the UP. Act that a settlement arrived at before a
Conciliation Board, by a union of a mpjority of the worknen,
is binding on all the workmen. Reference in this connection
has been made to the Preanbl e and sections

916
2(t), 3(d), 6B, 6-1, 7(ii) of the U P. Act, rules 5A'and 40
and Fornms 1A and II1 of the U P. Industrial Disputes Rules,

and to clauses (4) and (8) of the order dated Decenber 3,
1957 nmade under section 3(d) of the U P. Act. It has further
been argued that the power to enforce a settlenent under
section 7 of the U P. Act shows that the settlement is mnmeant
to be binding on all the worknen. It has al so been argued
that once a valid settlenent is nade, it is not permssible
to refer a dispute (covered by it) for adjudication. An
attenpt has been made to support that contention wth
reference to sone decisions. Learned counsel has gone to the
extent of arguing that as there is no provision in the UP
Act simlar to sub-sections (1) and (3) of section'18 of the
Industrial Disputes Act, 1947, (hereinafter referred to as
the Central Act), it is not permssible for the Karanthari
Union to contend that the settlenment which had been rmade
with the Shram k Sangh w Il bind only the workmen who were
nenbers of that Sangh. In the alternative, it has been
argued that the State CGovernment did not have the
jurisdiction to make a valid reference under section 4K of
the U.P. Act as the demand for variabl e dearness all owance
had been settled through the Shram k Sangh in respect of a
majority of the worknmen of the Kanpur unit and was binding
on the nenbers of that Union. Then it has been argued that
the settl ement which had been made with the Federal Union on
June 30, 1975 was by itself and independently of the U P
Settlement (with the Shram k Sangh), a settlenent under
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section 18(1) of the Central Act and was binding on the
nenbers of the Shramk Sangh as it was affiliated to the
Federal Union and for that reason also it was not
permissible to make a reference for adjudication in respect
of all the workmen including those who belonged to the
Shram k Sangh. It has further been argued that the
settlenent of June 30, 1975 with the Federal Union would
have been operative even wi t hout the Shram k  Sangh
settlenent and section 18(1) of the Central Act would be
applicable to it as it was not a settlenment during the
course of conciliation proceedings and was binding on the
Federal Union under section 36(1)(a) and (b) of the Centra
Act and it was not pernissible to make a general reference
covering even the worknmen belonging to a union affiliated to
the Federal Union. It ~has been wurged that the reference
shoul d have been restricted to those worknmen who were not
governed by the -settlenent of June 30, 1975 or that
settl enent should al so have been referred to the Tribunal if
it was felt by the State Governnent that it was not valid or
fair. Lastly, it has been argued that the settlenments of
June 30, 1975 and August 27, 1975 were in the nature of
package deals arising out of collective and rmut ual
bargai ning and a reference relating to one termof the deals
917

was invalid. Reference for this proposition has been nade to
Herbertsons Linmited ~v. Wrknen of Herbertsons Limited and
others(1l) and New Standard Engg. Co. Ltd. v. M L.
Abhayankar and ot hers(2).

Thus the question for consideration before us is
whet her the State  Gover nment had the authority or
jurisdiction to make the order dated May 23, 1977, under
section 4K of the U P. Act referring the dispute regarding
vari abl e dearness al  owance for adj udi cation ‘to t he
Tribunal. The two issues before the Tribunal related to that
basic question and it wll be sufficient for us to exam ne
it in the facts and circunmstances of this case and the | aw
bearing on it.

Section 4K of the U P. Act provides that where the
State Governnent is of opinion that any industrial dispute

exists or is apprehended, it may refer the dispute or any
matter appearing to be connected with, or relevant to the
dispute to a Tribunal. Cause (1) of section 2 of that Act
defines an industrial dispute to nean, inter alia, any

di spute or difference between enpl oyers and worknmen which is
connected with the terns of their enploynment. The expression
"wor kmen" has been defined in clause (z) of section 2 to
nmean, speaking generally, "any person' enployed in any
industry in the capacity nmentioned therein. There is nothing
inthe Act to require that the dispute or difference should
be raised by all the worknen of the industry, or by every
one of them or even by a majority of them It is-enough if
the controversy is between the enployer on the one side and
wor kmen on the other. So also, there is nothing in the Act
to require that the worknen raising the controversy should
forma mpjority of the enployees. The reason appears to be
that where it is found that the controversy affects, or wll
affect, the interest of wrkmen as a class, the Ilaw
envi sages that, in the interest of industrial peace, it
shoul d be exam ned and decided in one of the nodes provided
by it. An individual dispute cannot however be said to be an
i ndustrial dispute unless of course the other worknen
associ ate thenselves with it. No hard and fast rule can
possibly be laid down in such circunstances to decide when
and by how many worknmen an industrial dispute can be raised
within the nmeaning of the Act, or whether a nminority union,
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or even an unrecognised wunion, can raise an industria
dispute. It is enough if there is a potential cause of
di sharmony which is likely to endanger industrial peace, and
a substantial nunber of worknen raise a dispute about it,
for then it is permissible to take the viewthat it is an
i ndustrial dispute wthin the meaning of clause (1) of
section 2 of the U P. Act, and to refer it for adjudication
to a Tribunal. Reference in this connection nmay be nade to
the Tribunal’s finding

918

of fact that although the Karanchari Union was not a
recogni sed union and it was not a menber of the Federa
Union, it had a "substantial nunmber of worknen of the
concern as its nenbers." W have no doubt therefore that the
State Governnent rightly took the view that the controversy
rai sed by the Karanthari Union was an industrial dispute.

It cannot be-gainsaid that the dispute in the present
case was raised by the Karanthari Union and they nmade an
application for the constitution of a Conciliation Board as
far back ' as January 23, 1975, and the Board was constituted
on January 30, 1975. It will be recalled that the Conpany
filed its objections before the Board on February 24, 1975,
and the Board fixed March 19, 1975 for their consideration.
It is not in controversy before wus that the conciliation
effort net with failure, and the point for consideration is
whet her the State Governnent lost its power to nmke a
ref erence under section 4K of the U P. Act nerely because of
the settlement dated June 30, 1975 between the Company and
the Federal Union under the Central Act and the settlenent
dated August 27, 1975 between the Conpany and the Shram k
Sangh in the conciliation proceedings under the U P. Act.

Section 18 of the Central Act deals with the binding
effect of settlenments and awards. Sub-section (1) of that
section provides that a settlenent arrived at by agreenent
between the enployer and worknen otherwise than in the
course of conciliation proceeding shall be binding on the
parties to the agreenment. The settlenent dated June 30,
1975, with the Federal Union did not therefore ‘bind the
Karanchari Union as it was not a party to it and was not
affiliated to the Federal Union

It is true that the Shram k Sangh made an application
for the constitution of a Conciliation Board on July 18,
1975, and a Board was constituted on July 29, 1975. That in
fact led to a settlement with the Shram k Sangh on August
27, 1975. But that took place under the provisions of the
UP. Act and M. Nariman has hinself pointed out the
proceedings in fact took place under rule 5A of the U P.
Industrial Disputes Rules, 1957 and the nmenorandum of
settlenent was prepared in Form1-A  Sub-section (3) of
section 18 of the Central Act could not therefore be
attracted to that settlenment and there is no “provision
simlar to it in the UP. Act.

We have gone through section 7(ii) of the U P. Act and
the rules nade thereunder, as well as the order dated
December 31, 1957, on which nuch reliance has been placed by
M. Nariman. Cause (ii) of section 7 deals with the power
of the State CGovernnent to
919
enforce, by order in the prescribed manner, for such period
as may be specified, the whole or any part of an agreenent
reached in conciliation proceedings between the parties to
an industrial dispute. But the section, it appears, 1is
mainly intended to deal with an order passed under any ot her
enactment, and is meant to serve the purposes contenplated
in section 3, nanely, for securing the public safety or
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conveni ences or the mmintenance of public order or supplies
and services essential to |ife of the comunity, or for

mai nt ai ni ng enpl oynent etc. It has not been urged before us
that there was any such occasion for invoking section 7. A
nere reference to that section cannot therefore sustain the
argunent that the settlenent dated August 27, 1975, becamne
bi nding on all worknen including the Karanchari Union, which
had nothing to do with it and was not even a party to it,
and that the Union was precluded fromraising an industria
di spute and the State CGovernment was precluded from
referring it for adjudication under section 4K of the U P.
Act. Rule 5A of the U P. Industrial D sputes Rules and the
preparation of the nmenorandum of settlenment in Form 1-A
could not therefore justify the argunent to the contrary. So
also, a reference to Formlll of the Rules which provides
that a person who contravenes or attenpts to contravene, any
provision of the State CGovernnent’s order shall be liable,
on conviction, to fine or to |inprisonment not exceeding
three years or both, is hardly of any avail for obvious
reasons. In- fact M. Nariman has not found it possible to
support his —argunment about the binding nature of the
settlenent dated August 27, 1975, on the basis of such a
penal provision in a form appended to a set of Rules, and we
need not examine it any further

We have gone 'through the order which has been nmde
under section 3(d) of the U P. Act, on paragraph 8 of which
consi derabl e reliance has been placed by M. Narinman. It was
made on Decenber 31, 1957, and wasto renmin in force for
one year under paragraph 15. Even otherw se, paragraph 8
nmerely makes provision for inmpleading other worknen, or
concerns, or a union, in proceedings before a Conciliation
Board. It provides that it would be enough” to inplead a
union covering the majority of such™ "concern or worknmen".
But such a provision cannot justify the argunent that nerely
because a wunion consisting of a majority of workers can
represent all the workmen, the settlenent nmade in the
Conciliation Board wll bind those who are not parties to
it.

As regards the alternative argunent of M. Narinan that
as the settlenent dated August 27, 1975, was nade by a

"majority union", it was, at any rate, binding on the
menbers of the Shram k Sangh, and
920

that the State Governnment had no jurisdiction to nmmke a
general reference under section 4K of the U P. Act, it wll
be sufficient to say that no such bar could possibly be
raised in the absence of any prohibitory provision in the
| aw. As has been stated, the Tribunal has found it as a fact
that the Karanthari Union represented a substantial nunber
of the worknen of the Conmpany at Kanpur, and there/is no
reason why they should be debarred fromraising-a dispute
for the benefit of all the workmen as a class. It is well
recogni sed, and cannot be di sputed, that "collective
bar gai ni ng" can take place between the enployer and a bona
fide labour wunion, and there is nothing on the record to
show that the Karanthari Union was not a bona fide union. In
fact it may well be said that as the Shram k Sangh was an
affiliated unit of the Federal Union, it was not pernissible
for it to nmake the application dated July 18, 1975, for the
constitution of a Conciliation Board to resolve the dispute
and to enter into the nmenorandum of settlenent dated August
27, 1975. The Tribunal has examined the file (No.391 of
1975) of the Conciliation Board case relating to the
i ndustrial dispute raised by the Karanthari Union on January
23, 1975, about the paynent of the dearness allowance to the
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workers of the Kanpur wunit according to the cost of living
i ndex for industrial workers at Kanpur, and the file of the
other conciliation case relating to the simlar dispute
rai sed by the Shram k Sangh on July 18, 1975, and has stated
the factual position as foll ows-

"It is clear from the latter file that the
managenent of the Kanpur wunit of the Conpany had
applied on 29-7-75 to the Regional Conciliation Oficer
for the registration of the settlenment reached between
the conpany and the Al India Federation of |Indian
Oxygen Enpl oyees Unions on 30-6-75 but on account of
the pendency of C.B. Case No.391/75 some information
was asked to be furnished by the conmpany which the
conpany did not furnish. On the other hand, the
representatives of -~ the Shram k Sangh and the Kanpur
unit of the conpany appeared before the Regiona
Conciliation O ficer, Kanpur on 27-8-75 and subnmitted a
brief menorandumof settlenent naking applicable to the
Kanpur unit the settlenment which had been reached
bet ween t he conpany and the Federati on on 30-6-75."

It will thus appear that the Shram k Sangh entered into
the settlenment dated August 27, 1975 in collusion with the
Conpany and that the Conciliation Board allowed the
menor andum of settlenment to be filed and finalised even
though the Karanthari Union's dispute dated January 23, 1975
was pending and no effort was nade to nmake it a
921
party to the proceedings which were taken at the instance of
the Shramik Sangh. It is inportant to renenber in this
connection that although the settlement which had been nade
by the Federal Union on June 30, 1975 was opposed by both
the Unions when it was placed on the  notice board of the
Kanpur unit, the Shram k Sangh changed its stand and filed a
menor andum of settlement on August 27, 1975 endorsing the
settlenent which had been nade with the Federal Union on
June 30, 1975. The Tribunal has also stated it as a fact
that the settlenent dated August 27, 1975 was not 'even put
on the notice board of the Conpany. If, therefore, the State
Covernment decided to make a reference of the dispute'to the
Tribunal in these circunstances, it cannot be said that it
did not apply its nmnd to the controversy or commtted an
illegality in doing so

It has to be appreciated that it would not have been
practicable for the State Governnent to exclude the worknen
who were nenbers of the Shrami k Sangh (at- Kanpur) fromthe
scope of the reference under section 4K of the U P.. Act and
to confine the dispute to the rest of the worknen, for that
m ght have given rise to one pay structure for one section
of the worknen (represented by the Karanthari Union) and
another for the other worknen (represented by the Shram k
Sangh). At any rate, this was not a matter at the threshold,
and is essentially for the Tribunal to examine on the nerits
of the controversy.

We have also considered the other argunent of M.
Nariman that as the settlenents dated June 30, 1975 -and
August 27, 1975 were in the nature of package deals, and
arose out of collective bargaining, it was not pernissible
for the State Governnent to nmake a reference to the Tribuna
about one itemof that deal, namely, that relating to the
vari abl e dearness al | owance. CQur attention in this
connection has been invited to the statement of the
Conpany’s Personnel Manager V. John in which reference has
been made to the nature and the contents of the package. The
poi nt does not however relate to the jurisdiction or the
mai ntai nability of the reference under section 4K of the
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UP. Act, for it is essentially a matter for the Tribunal’s
exam nation with due regard to the evidence before it. It
appears fromthe record that the Conpany brought this aspect
of the matter specifically to the notice of the State
CGovernment in its representation dated April 20, 1976, and
it cannot be said that it was not before the Government when
it made the inpugned order of reference dated May 23, 1977.
At any rate, it cannot be said that there is any | egal bar
to the reference of the dispute regarding one particular
itemof a
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package deal for adjudication by the Tribunal so as to
vitiate the reference at the threshold.

We have gone through the two cases which have been
cited by M. Nariman in this connection. Herbertsons Ltd.
(supra) was a case where all the workers of the Conpany had
accepted the settlenent and received the arrears and the
enmol uments according to it.Iln fact it was in the facts and
circunst ances of that case that this Court took the view
that it 'was not possible to scan the settlenment in bits and
pi eces and hol'd some parts good and acceptable and others
bad. Even so, this Court expressed the view that if the
obj ectionable part was shown to outweigh all the other
advant ages, the Court would be slowto hold the settlenent
unfair and unjust. Herbertsons is therefore no authority for
the argunent that a part of a package deal cannot be the
subject matter of a reference for adjudication by the
Tri bunal . New Standard Engi neering Co. Ltd (supra) was al so
a different case, for there the justness and fairness of the
settlenent was examned with reference to the situation as
it stood on the date on which it was arrived —at, and it
cannot also avail the argunent of M. Nariman about the
illegality of a reference nerely because it relates to a
part of a package deal. That is essentially a matter for the
Tribunal to examine and adjudge on the nerits of the
ref erence.

Lastly, M. Nariman has argued that as the nenbers of
the Karanthari Uni on accepted the benefits of the settlenent
whi ch had been nmade with the Federal Union on June 30, 1975,
they were precluded from obtaining the order of reference
dated May 23, 1977. The argunent is futile because the
Tri bunal has specifically stated in its order under appea
that even the settlenent dated August 27, 1975 was not put
on the Conpany’'s notice board and the enolunents  of the
wor kmen were increased from July 1975. It-has further been
stated that the menbers of the Karanthari Union "took the
i ncrease but under protest vide the Union’s letter dated 28-
7-75 which is annexure D to the Wirkmen’s witten
statement."”

There is thus no force in the argunent which have been
advanced for the purpose of showing that the settlenents
dated June 30, 1975 and August 27, 1975 debarred the State
CGovernment from meki ng the inpugned order of reference dated
May 23, 1977 under section 4K of the U P. Act or that the
di spute was not an industrial dispute and the order was
otherwi se bad in |aw. The appeal fails and is dismssed with
cost s.

N. V. K. Appeal dism ssed.
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