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This is a statutory appeal under section 35-L (b) of the
Central Excise Act, 1944 (hereinafter referred to as "the said
Act") against the judgment and order dated 19.6.2000 passed by
the Custons, Excise & Gold (Control) Appellate Tribunal, New
Del hi ("tribunal" for short).

A short question which arises for determnation in this
civil appeal is \026 whether, onthe facts and circunstances of this
case, cost of repacking of detergent powder into 20 gms. and 30
gns. sachets, which did not anount to nmanufacture at the
relevant time, was includible in the assessable value of "arie
m cro-systenmt (AMS) cleared by Procter & Ganbl e
("assessees" for short") in bulk packs of 25 kgs. at its factory
gate at Mandi deep, Bhopal

Assessees \ 026 appel l ants are engaged in the manufacture of
det ergent powder (AMB) falling under chapter 34 of 'the
schedule to the Central Excise Tariff Act, 1985 (for short "the
1985 Act") at their factory at Mandideep, Bhopal w thin the
jurisdiction of the Conm ssioner of Central Excise, Indore; On
8/ 10. 6. 1994, a show cause notice was issued by the collector in
which it was alleged that during the period Decenber, 1992 to
Decenber, 1993, the appellants had renmoved AMS in bul k
packs of 25 kgs. for further repacking in 20 gns. and 30 gms.
sachets by Ms Industrial Enterprises (Detergent), Kanpur
("IED" for short); that, the said | ED was an extended arm of
appel l ants; that, the appellants had cleared 25 kgs. bul k packs
of AMS on pricing, based on the cost method, and thereby did
not pay the appropriate amount of duty on AMS in the
condition in which it energed after repacking by |ED, Kanpur
that, the appellants did not pay duty on the prices of the sachets;
that, the appellants had failed to disclose to the departnent the
particul ars of the agreement with IED for the repacking of the
det ergent powder (AMS); that, the appellants had renoved the
AMS in 25 kgs. packs with the sole intention of getting it
packed in 20 gns. and 30 gns. sachets by | ED Kanpur; that,
the entire nodus operandi on the part of the appellants was to
del i berately declare only the cost of 25 kgs. bul k packs for
payment of excise duty; and, consequently, there was
suppression of the true price of AMS in the condition in which
it was renoved after packing in the sachets of the above
di nrensions. |In the show cause notice, it was further alleged
that the appellants had wilfully suppressed the facts; that the 20
gms. sachets in blue and green colours were sold through the
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depots of the appellants at a price of Rs.2.50 and Rs.2.00 per

pi ece. That the said sachets were supplied by I1ED to the

appel lants, who in turn sold the sane through their depots.
Consequently, the department issued the above show cause

notice as to why differential duty of Rs.1,10,40,613/- should not
be I evied on the appellants. By the said show cause notice, the
departrment invoked the extended period of limtation in terns

of the proviso to section 11A(1) of the said Act.

Inits reply to the show cause notice, the appellants
denied that the | ED, Kanpur was the extended arm of the
appel l ants. According to the appellants, effective from January
1993, they had started clearing AMS in 25 kgs. bul k packs, on
paynment of duty to |ED, Kanpur for repacking into 20 gns. and
30 gns. sachets; that, the repacking in sachets was undertaken
by IED on job work basis; that, such repacking was not a
manuf acturing activity under the said Act and consequently, no
duty was payabl e by | ED on the repacking of AMS 25 kgs.
packs into 20 gns. and 30 gns. sachets till 1.3.1994, when
chapter note 6 was introduced in chapter 34 maki ng such
repacki ng-activity a "manufacture" in terms of section 2(f) of
the said Act. After 1.3.1994, |ED had applied and obt ai ned
regi stration under the Act.~ They are since then paying duty on
20 gns. and 30 gns. sachets repacked by them |In their reply,
the appellants further pointed out that prior to the period in
qguestion, |IED used to manufacture AMS;, and that, vide letter
dated 26.11.1992, |IED had inforned the Assistant Collector,
Kanpur that it had entered into a contract with the appellants for
repacki ng AMS from bulk packi ng into sachets, hence, there
was no suppression on the part of the appellants as alleged. By
the said reply, IED further pleaded that "repacking did not
amount to manufacture and, consequently, the departnent had
erred in including the repacking charges into the assessabl e
value. Simlarly, by another letter dated 5.3.1994, |ED had
i nforned the department that it had stopped carrying out
manuf acturing operations and that it had surrendered L-4
license. Further, vide letter dated 11.11.1991, addressed by the
Assi stant Col |l ector, Kanpur, clarification was given that
"repacki ng" of the detergent powder did not anount to
"manufacture”. The appellants relied upon the aforestated
circunstances in support of their contention that there was no
wi | ful suppression on their part and, therefore, the departnent
was not entitled to invoke the extended period of linmtation, as
was sought to be done vide the above show cause notice. In
reply to the show cause notice, the appellants further subnitted
that the demand for differential duty was proposed by the
department on the ground that the duty was payable on the price
of the sachets, which were sold. 1In reply, the appellants
contended that 25 kgs. bul k packs were cleared at their
factory's gate at ©Mandi deep, Bhopal; that, they were not sold;
that, 25 kgs. bul k packs were sent by the appellants to IED for
repacki ng in sachets and since such repacking did not constitute
"manuf acture", the departnent was not entitled to | evy
differential duty on the price of the sachets. According tothe
appel l ants, the demand for differential duty was not on the
val ue of 25 kgs. bul k packs but on the price at which 20 gns.
and 30 gns. sachets were sold. According to the appellants, at
the relevant time, "repacking" did not anpunt to "nanufacture"
under section 2(f) of the said Act, and, therefore, the cost of
repacki ng or the repacking charges were not includible in the
assessabl e val ue of the bul k packs. According to the appellants,
the cl earance of 25 kgs. bul k packs on paynent of duty was
known to the departnment. They had filed a price list in which
they had indicated such clearance. These bul k packs were not
sold in the market. They were cleared for subsequent repacking
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into retail packs at |ED Kanpur and, therefore, even assum ng
that | ED was an extended arm of the appellants, the departnent
was not entitled to demand differential duty because

"repacki ng" did not constitute "manufacture" and since
"repacki ng" did not amount to "manufacture" at the rel evant

time, the departnent had erred in demanding differential duty

on the price of the sachets. According to the appellants, since
the clearance at the factory gate at Mandi deep was not by way

of sale, the appellants were entitled to value the bul k packs on
the basis of costing under rule 6(b) of the Valuation Rul es,
1975. According to the appellants, the inpugned demand was

not |egally sustainable because the department had demanded

duty on the price at which the retail packs were sold. Lastly,
they contended that the inmpugned show cause notice has

proceeded on the basis that the detergent powder cleared in bulk
packs and subsequently repacked into sachets and sold at a

hi gher price in whol esale resulted in | oss of revenue. However,
vi de Finance Bill, 1994, which was not retrospective, note 6

was added in chapter 34 of the schedule to the 1985 Act, by

whi ch repacki ng anounted to "nanufacture" and, therefore,

there was no suppression on the part of the assessees, as all eged
by the departnent. According to the appellants, the subsequent
change in the law itself indicated that there was sone confusion
on the aforestated point which was clarified vide Finance Bill,
1994 and, therefore, under any circunstances, wilful

suppressi on cannot be all eged agai nst the appellants.

By the adjudication order dated 10.12.1997, passed by
the Conmi ssioner, Indore, it was held that |ED was an
extended arm of the appellants; ~that, under the contract
bet ween the appellants and the | ED, activity of 1 ED was not
di scl osed by the appellants; that, the appellants had renoved
the AMS in 25 kgs. packs with the sole intention of \getting it
packed in 20 gns. and 30 gns. sachets by | ED, Kanpur; that,
the appel l ants had deliberately declared only the cost of 25 kgs.
bul k packs for paynent of excise duty; and, that, the appellants
had suppressed the true price of AMS in the condition in which
the said AMS was renoved after repacking in 20 gns. and 30
gns. sachets on which the appellants failed to pay duty and,
consequently, the denmand rai sed by the departrment was | ega
and justifiable. Consequently, the conm ssioner confirnedthe
show cause noti ce.

Bei ng aggrieved by the order of the commi ssioner dated
10. 12. 1997, the assessees carried the matter in appeal to the
tribunal. By the inpugned judgnment, the tribunal canme to the
conclusion that the | ED was an extended arm of the appell ants;
that, the entire dispute was about under-val uation of the 25 kgs.
bul k packs cl eared from Mandi deep and, therefore, the
conmi ssioner of central excise at Indore had jurisdiction to
deci de the issue of valuation. According to the tribunal, the
appel l ants had cleared the AVMS in 25 kgs. by bul k packs at
Mandi deep. They had val ued the cl earance at Mandi deep on
cost basis. According to the tribunal, every assessee was
required to give reasons as to why "nornmal price" was not
ascertai nabl e under section 4(1)(a) of the Act or the Val uation
Rul es, 1975. According to the tribunal, although, the appellants
were fully aware that 25 kgs. bul k packs were cleared in order
to be repacked by IED into sachets, the details of repacking
were deliberately suppressed by the appellants and, therefore,
the department was right in invoking the extended period of
[imtation. |In the circunmstances, the tribunal dismssed the
appeal filed by the assessee. Hence, this civil appeal

Briefly stated, M. V. Lakshm kumaran, |earned counse
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for the appellants submtted that the show cause notice did not
contain allegations regardi ng val uati on of 25 kgs. bul k packs;
and that, the said notice had worked out the denmand only on the
basis of the price of 20 gns. and 30 gms. sachets. Before us,
the | earned counsel did not challenge the concurrent finding of
fact, nanely, that the | ED was the extended arm of the
appel l ants. Learned counsel however submitted that even
according to the departnent at the relevant tine, repacking did
not constitute "nmanufacture" and, therefore, the demand for
differential duty only on the basis of the price of the sachets
was untenable in law. Learned counsel also contended that the
val ue of the 25 kgs. bul k packs was approved by the departnent
as declared in the price |ist for captive consunption and,
therefore, there was no question of suppression on the part of
the appell ants. Learned counsel further subnitted that the price
list filed by the appell ants was prepared on the basis of costing
because the cl earance of 25 kgs: bul k packs was for captive
consunption and not for sale and, consequently, the concept of
"normal price* was not applicable in the present case. Learned
counsel further submitted that repacking at the relevant tine did
not anount to “nmanufacture™ in terns of section 2(f) of the said
Act, and consequently, the repacking charges, in any event,

were not includible in the assessable value of the AMS.

Learned counsel further urged that the tribunal has not at al
gone into the question of valuation, particularly, when the entire
case related to the scope of section 4(4)(d)(i) of the said Act.
Learned counsel also submitted that if repacking activity did
not amount to "manufacture" at the relevant tinme then the cost
of repacking cannot be included in the assessable val ue.

Lastly, it was urged that repacking amunted to "nmanufacture"
only after the Finance Act No.2 of 1994; that, after the said
1994 Act, |ED had obtained the requisite registration, and that

| ED has since been payi ng excise duty on the nmanufacture of
retail packs. Consequently, it was urged that there was no
suppression on the part of the appellants. Learned counse

subm tted that none of these facts have been considered by the
tribunal

Shri Mohan Parasaran, |earned Additional Solicitor
General submitted on behalf of the appellants that during the
rel evant period, AVMS was manufactured by the appellants and
not by the IED and, therefore, the departnent was right in
demanding the differential duty on the price of the sachets. He
submitted that the appellants renoved the detergent powder in
25 kgs. bul k packs fromthe factory gate at- Mandideep, Bhopa
with the sole intention of getting it packed into sachets of the
af orestated di nmensions by | ED, Kanpur. He contended that the
appel  ants had deliberately declared only the cost of 25 kgs.
bul k packs and they had suppressed the price of AMS in the
condition in which the powder was renpved after packing in 20
gms. and 30 gns. sachets. Learned counsel urged that in the
entire proceedi ngs before the adjudicating authority, the
appel l ants contended that the | ED was an i ndependent job
wor ker and that the | ED was not an extended arm of the
appel | ants, whereas the finding of the conm ssioner that |ED
was an extended arm of the appellants is not challenged. In this
connection, |earned counsel submitted that the retail packs were
in fact cleared through the depots of the appellants and in the
ci rcumst ances, the comm ssioner was right in comng to the
conclusion that there was a wil ful suppression on the part of the
appel | ants under the proviso to section 11A(1). Learned
counsel submitted that in the present case, the conm ssioner
has categorically recorded a finding of fact to the effect that the
appel | ants had suppressed the true price of AMS in the
condition it was renoved after packing in sachets. He
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subm tted that even on val uation, the conm ssioner has

recorded a finding that the appellants were required to pay duty
on the assessabl e value of 20 gns. and 30 gns. sachets supplied

by the IED to the depots of the appellants. Learned counse
submitted that this finding on valuation has been accepted by

the tribunal and, therefore, no interference was called for in the
present case.

This case relates to valuation. At the outset, we would
like to clarify certain concepts under the Excise Law. The |evy
of excise duty is on the "manufacture" of goods. The excisable
event is the manufacture. The levy is on the manufacture. The
nmeasure or the yardstick for conputing the levy is the "norm
price" under section 4(1)(a) of the Act. The concept of

"excisability" is different fromthe concept of "valuation". In
the present case, as stated above, we are concerned with
val uation and not with excisability. 1In the present case, there is

no di spute that AMS came under sub-headi ng 3402.90 of the
Tariff. There is no dispute in the present case that AMB was
duti abl e ‘'under section 3 of the Act. In the case of Union of
India & others etc. v. Bonbay India‘lnternational Ltd. etc.
reported in AIR 1984 SC 420, this Court observed that the
measure of |evy did not conclusively determ ne the nature of

the levy. It was held that the fundanental criterion for
conputing the value of "an excisable article was the price at

whi ch the excisable article was sold or was capabl e of being
sold by the manufacturer. |t was further held that the price of
an article was related to its value and in that value, we have
several components, 'including those conponents which

enhance the comercial value of the article and which give to
the article its nmarketabilityin the trade. Therefore, the
expenses incurred on such factors inter alia have to be included
in the assessable value of the article up to the date of the sale,
whi ch was the date of delivery.

In the case of Sidhartha Tubes Ltd. v. Collector of
Central Excise reported in 2000 (115) ELT 32, this court held
that the process of gal vani zation, though did not anount to
"manufacture", resulted in value addition and, therefore, the
gal vani zati on charges were includible in the assessabl e val ue of
the MS. bl ack pipe.

The concepts of "nanufacture"” and "val uation" are two

di fferent and distinct concepts. |n the present case, we are
concerned with valuation. Value is the function of price under
section 4(1)(a) of the said Act. |In the present case, the taxable

event took place when detergent powder was manufactured by

the appellants. The said powder was packed into bul k packs of
25 kgs. They were cleared fromthe factory of the appellants at
Mandi deep, Bhopal on paynent of excise duty. The appel | ants
foll owed sel f-renoval procedure. These bul k packs were sent

to | ED, Kanpur. The appellants contended that |ED, Kanpur

was their job-worker. The conm ssioner found on facts that

| ED, Kanpur was the extended arm of the appellants. The

conmi ssioner found price manipulation. According to the
conmi ssi oner, the appellants had renoved AMS in bul k packs
fromits factory gate at Mandi deep, Bhopal with the sole
intention of getting AMS packed in the sachets of 20 gns. and
30 gns. by | ED, Kanpur from where the sachets were taken to

the depots of the appellants and cleared at the price |ist

i ndicated in the show cause notice. According to the
conmi ssi oner, the appellants had suppressed the true price of
AVS in the condition in which it was renoved after packing in
20 gms. and 30 gms. sachets. Therefore, the conmi ssioner

took the price of the sachets at the depots of the appellants as
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the basis for conputing the assessabl e val ue of AMB cl eared by
the appellants in 25 kgs. bul k packs at Mandi deep, Bhopal

Unfortunately, when the matter came before the tribuna
in the appeal preferred by the assessees, the tribunal has not
adverted to the valuation of the bul k packs cleared by the
appel | ants at ©Mandi deep, Bhopal. Before the tribunal, the
appel | ants contended that the departnent had cleared the bul k
packs on paynment of duty by the appellants. According to the
appel l ants, the activity of "repacking" did not anount to
"manufacture” at the relevant time and if the said activity did
not anount to manufacture, the department was not entitled to
conpute the assessabl e value of the bul k packs based on the
retail price of 20 gns. and 30 gns. sachets. The appellants
contended that even if I'ED was taken as an extended arm of the
appel l ants, the departnent was not entitled to conpute the
assessabl e val ue based on the retail prices of the sachets,
particularly, when the activity of "repacking"” did not amount to
"manuf acture".” The appell ants al so contended that they were
not guilty of suppression because the activity of "repacking"
anmounted to "deemed manuf acture” under section 2(f) only
after introduction of note 6 in chapter 34 of the schedule to the
Tariff Act vide Finance Bill, 1994.

The key question which was required to be deci ded by
the tribunal in the present case was concerni ng determ nation of
the "assessabl e val ue" of 25 kgs. bulk packs - of AMS fromthe
appel l ants’ factory at Mandi deep, Bhopal. |If the activity of
repacking did not anpunt to manufacture at the relevant tineg,
was the comm ssioner justified in conputing the assessable
val ue of the bul k packs based on the retail price of 20 gns. and
30 gns. sachets sold through the depots of the appellants? This
guesti on has not been decided by the tribunal. Simlarly, in the
context of suppression and in the context of invocation of the
ext ended period of limtation, the tribunal has not considered
the argunent of the appellants that they were not guilty of

suppression as the | aw was anended vi de Finance Bill, 1994,
when the activity of "repacking" was treated as "manufacture”
for the first tine. In our view, these questions were required to

be decided by the tribunal in the present case, particularly, in
the light of the provisions of section 4(4)(d)(i) of the said Act.
They have not been decided by the tribunal:

In the circunstances, this civil appeal filed by the
assessees is allowed, the inmpugned judgnment-of the tribunal is
set aside and the matter is renmitted to the tribunal for its fresh
deci sion in accordance with the principles enunciated
her ei nabove. There will be no order as to costs.




