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I ndustrial Enploynent (Standing Orders) Act, 1946-
Standing Orders-Certified Standing O-der -No.17-Providing
that all dism ssal orders shall be passed by the Manager or
Acting Manager who shall do so-after giving the accused an
opportunity to offer —any explanation-Interpretation of-
Whet her contenpl ates second opportunity to worknan after
conclusion of enquiry and before inflicting  punishnent of
di smi ssal - Whet her enquiry gets vitiated in absence of such
opportunity.

HEADNOTE:

Four workmen of the appellant conpany in G vil Appea
No. 209/73 were charged for mis-conduct as defined in
Standi ng order No. 16. The enquiry officer found them guilty
of the charges. On the basis of the Enquiry officer’s report
and after looking into the previous record of the worknen,
the General Manager dism ssed them On a dispute having been
raised it was referred to the arbitrator, first respondent,
under section 10A of the Industrial Disputes Act 1947. The
arbitrator held that the enquiry which was otherw se fair
and valid was vitiated because no second opportunity. was
given to the workmen before disnissing themas required by
the Standing order No. 17. The Arbitrator set aside the
di sm ssal of two worknen and confirmed that of <“the other
two. The managenment and the worknman chal |l enged the award in
the High Court by two wit petitions. The Hi gh Court
confirmed the award and dism ssed both the wit petitions.
Hence these appeal s by managenent and the workmen.

Allowi ng the appeal of the nmanagenent and disnissing
that of the workmen.
N

HELD: Under Standing order No. 17 no second opportunity
of showi ng cause on the question of punishment is
contenpl ated. [367D

Nei t her under the ordinary |aw of the |and nor under
industrial law a second opportunity to show cause agai nst
the proposed punishnent is necessary. This of course, does
not mean that the standing order may not provide for it but
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unl ess the Standing order provide for it either expressly or
by necessary inplication, no enquiry which is otherwise fair
and wvalid will be wvitiated by non-affording of such
opportunity. [369B-D

Standing Order No. 17 provides that a worker may be
suspended, fined or dismssed if found guilty of m s-conduct
as defined in Standing Order No. 16. Para 3 of Standing
Order No. 17 says that "all dismssal orders shall be passed
by the Manager or Acting Manager who shall do so after
giving the accused an opportunity to offer any explanation."
The question is whether para 3 provides for such second
opportunity being given to the delinquent ? The words "al
di s-

362

m ssal orders shall be  passed by the Manager after giving,
the accused an opportunity to any offer explanation" in para
3 of Standing Oder No. 17 are wholly inappropriate to
convey the idea of a second hearing or opportunity on the
guestion of punishment but appropriate in the context of
seeki ng an explanation’ in regard to the alleged mi s-conduct
charged against him An ‘“explanation’ is to be called from
the "accused’ which suggests that the sane is to be called
for prior to the recording of a finding that the delinquent
is guilty of mis-conduct; it is the alleged m s-conduct that
is to be explained by himand not the proposed punishnent.
Oh a plain reading of the relevant words no second
opportunity of show ng cause agai nst the proposed puni shnent
is cont enpl at ed ei t her expressly or by necessary
inmplication. In other word, it is clear that the opportunity
spoken of by para 3. of Standing Oder No. 17 is the
opportunity to be given to the delinquent to neet the
charges framed against him Further, ~since the instant
Standing Order was certified prior to the enunciation of the
law by Courts regarding the observance of the principles of
natural justice such as issuance of a charge-sheet, hol ding
of an inquiry, opportunity to |ead evidence, etc. It nerely
contains a bald provision for  'giving the accrued an
opportunity to offer any explanation'. |In other words.
different stages in donestic inquiry were never in the
contenpl ation of the framers of the Standing Oder. That
being the position it would be difficult to attribute any
intention to the framers thereof to provide for a second
opportunity being given to the delinquent of show ng cause
agai nst the proposed puni shnent. [368A-E;, 369C H 370A- B]

The view of the Arbitrator as also the viewof the H gh
Court proceed on an assunption the Standing Oder No. 17
deals with two different stages concerning disciplinary
proceedi ngs agai nst a delinquent, first holding of a
departnmental inquiry into the charges where principles of
natural justice must be inplied and second the infliction of
graver puni shnment before awardi ng which opportunity to show
cause has been provided for; but the plain reading of the
Standing Order read as a whole does not warrant any such
assunption and, therefore, the construction placed on
Standi ng order No. 17 by the Arbitrator or the Hi gh Court is
not possible nuch | ess reasonably possible. [373H, 371A-B]

In the instant case, adnmittedly, opportunity to offer
explanation in regard to the alleged mnis-conduct was not
only afforded but was availed of by the concerned fou
workers by submitting their witten explanations to the
Manager whereafter the departnmental inquiry was held. In
other words Standing Order No. 17 was fully conplied with
and what is nore the Arbitrator has held that the inquiry
was ot herwi se fair and valid. [371D0
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JUDGVENT:

ClVIL APPELLATE JURISDICTION. Civil Appeal No. 209 of
1973.

(Appeal by Special leave fromthe Judgnent and Order
dated the 27th July 1972 of the Madhya Pradesh Hi gh Court in
Msc. Petition No. 129 of 1970)

AND
Cvil Appeal No. 1140 of 1974

(Fromthe Judgnent and order dated the 27th July, 1972
of the Madhya Pradesh High Court in Msc. Case No. 365 of
1970.)

363

F.N. Kaku and D.N. Msra for the Appellants in CA No.
209 of 1973 & For the Respondent No.2 in CA. 1140/ 74.

M K. Ramanurthy, Vineet Kumar and Naresh K. Sharma, for
the Respondent Nos.2 & 4 in CA 209/73 & for the Appellant in
CA. No. 1140 of 1974.

The Judgrment of the Court was delivered by

TULZAPURKAR, J. The principal —question raised for our
determ nation in these appeals is: Wether on its proper
construction the certified Standing Order 17 provides for
second opportunity being given to a workman after concl usion
of the inquiry into hi's m sconduct and before inflicting on
himthe punishnent of dismissal and if 'so whether the
enquiry gets vitiated by not affording himsuch opportunity?

Facts giving ‘rise to the question may be stated. The
Associ at ed Cenent Conpanies Limted (hereinafter called 'the
Appel lant’) has quarries worked by its departnment called
Kynore & Bamangaon Linme-stone Mnes at ~Kynore,  District
Jabal pur, MP. Wrkers enployed in the said quarries have a
union called Kynmore Quarry Karanthari Sangh and the four
concerned workmen Rama Shanker, Barmapradhan, Emmanual and
Mohd. Rauf (hereinafter called the Respondents’) were at the
material time the office bearers in-the union

In connection with t he i mpl enent ati on of the
Recomendati ons of Second Central Wage Board for the cenent
i ndustry, after serving a strike notice on the nanagenent of
the Appellant on 13th Septenber, 1968, the Karanthari Sangh
and all its Menbers went on a strike for 24 hours comrencing
from the md-night of 19th Septenber, 1968 which was
acconpani ed by acts of intimdation, threats, ghearoes and
unl awf ul obstruction. According to the nanagenent before the
conmencenment of the strike two neetings were organized by
the Respondents, one at 4 P.M and the other at 11 P.M on
19th Septenber at which fiery speeches were nmade by them
wherein they not only instigated the quarry ' workers to

resort to strike but intimdated and prevented the willing
wor kers from
364

going to their work and threatened the supervisory staff and
officers with dire consequences if they tried to work the
quarries and what is nore from the md-night of  19th
Septenber till 4.30 A M on 20th Septenber the quarry
Manager and the supervisory staff were ghearoed and at 4. 30
A M the Agent’s car stopped at the gate and he was
unl awful Iy obstructed fromvisiting the querry prenises.
Since resorting to a strike without giving 14 days’ prior
notice as also the aforesaid acts on the part of the
Respondents anount ed to serious ms-conduct under the
certified Standing Orders applicable to the quarries the
Managenent served Charge-sheets dated 3rd of October. 1968
on the Respondents in which four comopn charges were
| evel | ed against all of them in addition a fifth charge was
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| evel | ed against two of them Enmmanual and Mohd. Rauf; and
yet another 6th charge was |evelled agai nst Mohd. Rauf. The
conmon charges were (a) thenselves going on strike without
14 days’ prior notice, (b) inciting and instigating other
workers to go on strike, (c) gheraoing the Quarry Manager
and ot her supervisory staff between md-night and 4.30 A M
on 20th Septenber and inciting others to gherao the said
staff and (d) forcibly and unauthorisedly occupying the area
near the quarry canteen between 4 P.M on 19th Sept. and 1
A M on 20th Sept. and installing and using |oud-speakers
for inciting the workers. Shri Enmmanual and Shri Rauf were
further charged wth threatening the gheraoed staff wth
dire consequences, if they noved out; and Mhd. Rauf was
charged in addition for ~ having restrained the Quarry Agent
fromentering the quarry prenises. The respondents were
called upon to submit their explanation in respect of the
charges to the General ~Manager which they did; in their
Expl anations they by and |arge denied the charges |evelled
agai nst them ~ A departnmental _enquiry was hel d agai nst them
by Shri 'H.S. Mathur during the course of which at one stage
the Respondents w thdrew from the enquiry on 24th Cctober
1968 on the plea that the Quarry Agent shoul d be exani ned
first which was not -being done, whereafter the enquiry
proceeded ex-parte ‘and on a consideration of the entire
evidence led before him the Enquiry Oficer cane to the
conclusion that the first three charges were fully proved
and the fourth charge was partly proved against all the
respondents while ‘the additional charges against Emranual
and Mohd. Rauf were ‘also proved. ~The Enquiry - Report was
forwarded to the CGeneral Manager who after considering the
same and after taking into account the previous service
record of the Respondents by his order dated 31st Decenber,
1968 di snmissed the Respondents fromservice. That order was
served on the Respondents on 30th January, 1969.
365

A dispute having been raised with regard to their
di smssal, by common consent, the sane was referred to the
arbitration of Shri T.C. Shrivastava, a retired 'Judge of
M P. H gh Court, under sec. 10-A of the Industrial Di'sputes
Act, 1947 on 14th ' April, 1969. The Arbitrator gave his
Award on 9th February, 1970 whereby he <canme to the
conclusion that the enquiry which was otherwise fair ~and
valid was vitiated because no second opportunity was given
to the Respondents of show ng cause against the proposed
puni shment before the issuance of their disnissal order as
required by the Standing Order No. 17; he further held that
though before himthe Managenment had by |eading evidence
proved their ms-conduct by establishing the first three
charges against all, the fifth charge agai nst Emmanual and
Mohd. Rauf (fourth charge being held not to have been
proved) the punishnment of dismssal in respect of Emmanua
and Mhd. Rauf could be confirned but set aside the
di smissal in respect of Rama Shanker and Bar mapradhan on the
ground that while fonenting the strike the conduct - of
Emmanual and Mohd. Rauf was graver than that of Ramm Shanker
and Barnapradhan and i nstead ordered their reinstatenment but
wi t hout back wages. The Appellant challenged the Award in
the Hgh Court by neans of a Wit Petition (Msc. Petition
No. 129 of 1970) contending that the Arbitrator had
m sconstrued Standing Order No. 17 and that no second
opportunity was required to be given to the Respondents and
that in the alternative the interference with the puni shnent
of dismissal in respect of Ranma Shanker and Bar mapradhan was
erroneous while another wit petition (Msc. Petition No.
365 of 1970) was filed by the Respondents against the
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puni shnents that were awarded to each one of themthe High
Court by its judgment dated 27th July, 1972 confirned the
Award of the Arbitrator by disnmssing both the wit
petitions.

The Appel |l ant has come up in appeal (being Civil Appea
No. 209/73) by special |eave challenging the interference
with the dismssal of Rama Shanker and Burma Pradhan whil e
the Respondents have preferred their appeal (being G vi
Appeal No. 1140 of 1974) on a Certificate granted by the
Hi gh Court challenging the punishments oper ati ng agai nst
each one of them At this stage it may be stated that as
regards Enmanual and Mhd. Rauf the matter has been
conprom sed between the parties which has already been
recorded by this Court with the result that Cvil Appeal No.
1140 of 1974 in so far as their disnmissal is concerned no
| onger survives and the sane needs to be dealt with by us
only as regards back wages that have been denied to Rama
Shanker and Bur mapr adhan
366

In support ~of civil Appeal No. 209 of 1973 Counsel for
the Appellant ~raised three contentions before wus. In the
first place, he contended that the learned Arbitrator as
well as the H gh Court have erroneously construed the
certified Standing ‘order No. 17 as requiring a second
opportunity being /given to a workman at the concl usion of
the enquiry into his ms-conduct and before inflicting upon
himthe punishnent of disnissal; he urged that the concept
of second opportunity being givento a delinquent which
obt ai ned under sec. 240(3) of the Governnment of India Act,
1935 or Art. 311 of the Constitution prior to the insertion
of the Proviso to Article 311 (2) could not be invoked or
applied to the instant case nor was such second opportunity
any requirement of the ordinary law of the land or of
Industrial law and in this behalf reliance was placed on
two decisions of this Court in Handard Dawakhana case and in
Saharanpur Light Ry, case. Counsel urged that on proper
construction of the Standing order it should have been held
that no second opportunity was contenplated thereunder and
therefore the finding that the enquiry was vitiated
deserved to be set aside and according to himif the enquiry
was valid and was not vitiated the punishnment of dismssa
i nposed on Rama Shanker and Barmapradhan could not™ be
interfered with. |In the alternative counsel contended that
assumng that the enquiry was vitiated for the reason
mentioned by the Arbitrator even than once serious  ms-
conduct was proved by |eading evidence before the |earned
Arbitrator it was not open to him to interfere with the
puni shment of dism ssal unless the punishnment was so harsh
as to smack of wvictimsation. In the further —alternative
counsel contended that assuning that the Arbitrator had
power to interfere with the punishnent in the instant case
having to the facts and circunstances he was not justified
in setting aside the di smissal of Ranma Shanker and
Bar mapr adhan especially on the ground on which he did so
nanely, that the conduct of Shri Enmanual and Mohd. Rauf was
nore grave than that of Rama Shanker and Bar mapradhan whil e
fomenting the strike; counsel wurged that passively taking
part in the strike was distinguishable fromthe nore serious
m s-conduct of fonenting or inciting the strike and all the
respondents were found guilty by the |earned Arbitrator of
such serious ms-conduct and as such no distinction on the
distinction on the basis indicated between the two sets of
wor kmen should have been nmde in the matter of punishment,
on the other hand coun-
367
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sel for the Respondents wurged that Standing order No.
17 had been properly construed by the Arbitrator and the
Hi gh Court and that construction should be upheld and in any
case if two constructions were reasonably possible no
interference by this Court was called for and counsel in
that behalf relied upon the decision Agani (WM) v. Badri
Das and ors. Counsel further urged that once the enquiry
got vitiated the entire field of determ ning the m s-conduct
as also the punishnent therefor becane open and the
Arbitrator had jurisdiction and power to consider both the
aspects and that the Arbitrator in the facts and
circunstances of the case had justifiably interfered with
the dismssal of Rama Shanker and Barnmapradhan and had
directed their reinstatenent.

Fromthe rival contentions sumuarised above it wll
appear clear that the real question that arises in these
appeal s is, does the certified Standing order No. 17 provide
for second opportunity being given to a workman to show
cause agai'nst - the proposed puni shnent of dismssal, for, it
was hot di sputed before us that if no such second
opportunity is contenplated by it then the only ground on
whi ch the inquiry has been held to be invalid by the | earned
Arbitrator and the Hgh Court wuld disappear and the
Arbitrator could not have entered into nerits of the case or
interfered with the punishnent of disnissal inflicted upon
Rama Shanker and /Barmapradhan. The  question obviously
depends upon the proper construction to be placed on said
S.O 17. It may be stated that the certified S.O 16 enlists
several acts or omssions that constitute 'm s-conduct’ and
striking work either singly or wth other workers w thout
giving 14 days previous notice, inciting whilst on the
prem ses and worker to strike work and indulging in a
Gherao, Wwhich would ampunt to an ’'act subversive of
di scipline or efficiency’ are obviously included therein
S. O 17 which deals wth punishments and procedure therefor
runs thus:

"17. A worker nay be suspended for a period not
exceeding 4 days or fined in accordance with the
Payment of Wages Act or dismissed without notice or any
conpensation in lieu of notice it found quilty of
m sconduct defined in Standing order No. 16.

368

Al orders of suspension and fines shall be in
witing setting out the misconduct for which the
puni shment i s awarded. No officer below the rank of the
Head of Departnent shall award the above puni shnent

Al'l dismssal order shall be passed by the Manager
or Acting , 'Manager who shall do so after giving
accuse an opportunity to offer any explanation. Due
consideration to the gravity of the m sconduct and the
previous record of the worker shall be “given in
awar di ng the maxi mum puni shnent .

In the event of a discharge of dism ssal, the worker

shall be paid off wthin the second working day

foll owi ng the discharge or dismssal."

The question is whether when paragraph 3 of the S. O
says: "all dismissal orders shall be passed by the Manager
or Acting Manager who shall do so after giving the accused
an opportunity to offer any explanation", it contenplates
giving of a second opportunity to the delinquent to show
cause agai nst the proposed punishment of dismssal after he
has been found guilty or the opportunity spoken of is the
opportunity to neet the charges in the donestic inquiry ?

At the outset the legal position as has been clarified
by this Court in the Saharanpur Light Railway Co.’s case




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 9

(supra) nmay be stated. In the context of certain
nodi fication sought to be introduced in a Standing order
requiring a second show cause notice this Court has observed
thus: ~’

"As regards the nodification requiring a second
show cause notice, neither the ordinary |aw of the | and
nor the industrial law requires an enployer to give
such a notice. In none of the decisions given by the
Courts or the Tribunals , such a second show cause
notice in the case of renoval has ever been denand or
consi dered necessary. The only «class of cases where
such a notice has been held to be necessary are those
arising under Art. 311. Even that has now been renoved
by the recent anendnent of that Article. To inport such
aretirement fromArt. 311 in industrial matters does
not appear to be either necessary or proper and. would
be equating industrial enployees wth civil servants.
Inour view, there is no justification or any principle
for such-equation.

369

Besi des, such a requirement would unnecessarily prol ong

di sciplinary enquiries which in the interest of

i ndustrial peace should be disposed of in short tine as

possible. In our view it is not possible to consider

this nodification as justifiable either on the ground
of reasonabl eness of fairness and should therefore be
set aside.”

It is thus clear neither under the ordinary |aw of the
 and nor under industrial |aw a second opportunity to show
cause agai nst the proposed punishnent is necessary. This, of
course, does not nmean that a Standing order nmay not provide
for it but unless the Standing order provides for it. either
expressly or by necessary inplication no inquiry which is
otherwise fair and valid wll be-vitiated by non-affording
of such second opportunity. The question is whether para 3
of the Standing order No. 17 provides for such second
opportunity being given to the delinquent ? The /relevant
words are " all dismssal order shall be passed by the
Manager alter giving the accused an opportunity to offer any
expl anati on". The underlined words are wholly inappropriate
to convey the idea of a second hearing on opportunity on the
guestion of punishment but appropriate in the context of
seeking an explanation in regard to the alleged m sconduct
charged against him An explanation’ is to be called from
the "accused’ which suggests that the sane is to be called
for prior to the recording of finding that the delinquent is
guilty of msconduct: it is the alleged msconduct that is
to be expl ained by himand not the proposed punishnent. On a
pl ain reading of the relevant words no second opportunity of
showi ng cause agai nst t he pr oposed puni shnment is
contenpl ated either expressly or by necessary inplication
In other words, it is clear to wus that the opportunity
spoken of by para 3 OE S.O 17 is the opportunity to be
given to the delinquent to neet the charge franmed against
him In this connection it will be pertinent to nention that
the concerned S.O was framed and came into force on March
1, 1946 and was duly certified on October 16, 1954 under the
I ndustrial enploynment (Standing orders) Act, 1946 i.e. prior
to the enunciation of the law by Courts regarding the
observance of the principles of natural justice such as
i ssuance of a charge-sheet, hol di ng of an inquiry,
opportunity to | ead evidence, etc. and it is well-known that
after the enunciation of these principles nodel standing
orders have been framed to provide for the detailed steps
required to be undertaken during a donestic inquiry. Since
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the Instant Standing order was certified prior to the
fornmul ati on of the above principles it nerely

370
contains a bald provision for ‘giving the accused an
opportunity to offer any explanation'. |In other words,

different stages in donestic inquiry were never in the
contenplation of the franers of the S. O That being the
position it would be difficult to attribute any intention to
the framers thereof to provide for a second opportunity
being given to the delinquent of show ng cause agai nst the
proposed puni shnent. The latter part of para 3 merely casts
a unilateral obligation on concerned authority or the
officer to give due consideration to the gravity of the
m sconduct and the previous record of the delinquent in
awar di ng the maxi mum puni shnent .

It is true that” the Arbitrator has undoubtedly taken
the view that the  opportunity spoken of by para 3 does not
refer to the opportunity to nmeet the charges but refers to
the further opportunity being given to the delinquent to
show cause agai nst the graver punishment of dismnissal that
may be proposed to be inflicted on him But for reaching
such a conclusion he has resorted to some involved reasoning
which is not warranted by the Standing order if read as a
whol e. According to him in the earlier paragraph which
speaks of awarding |ighter punishment there is no reference
to any opportunity being given to neet the charges but no
puni shment not even lighter punishnent” can be inflicted
wi thout inquiry being held according to the principles of
natural justice and if such an inquiry as inplicit in cases
of lighter punishments it would be so in cases of graver
puni shnent |ike dismssal and since specific nention of
opportunity as nmde in cases of graver punishrment. in the
rel evant sentence para 3 it nmust have a neaning and the
words cannot be considered a surpul sage and, therefore, the
opportunity nentioned in the relevant sentence of para 3
refers to the second opportunity being given to the
delinquent at the stage of inflicting the punishnment of
di smissal. The H gh Court has confirned the view of the
basis that the first part of the Standing order deal's with
several punishnents and requires finding of guilt in respect
of each one of them and this procedure is, therefore,
different from that which has been contenplated in the |ast
part of the Standing order and that last part deals only
with the punishnent of dismissal and for that punishnent
al one makes a special provision that no order awardi ng that
puni shment will be passed unless the Manager gives an
opportunity to a workman to offer his explanation. In our
opinion, the view of the Arbitrator as also the view of the
Hi gh Court proceed on an assunption that the Standi ng O der
No. 17 deals with two different st ages concer ni ng
di sciplinary proceedi ngs agai nst a delinquent, first holding
of a
371
departrmental inquiry into the charges where principles of
natural justice must be inplied and second the infliction of
graver puni shment before awardi ng which opportunity to show
cause has been provided for; but the plain reading of the
Standing Order read as a whole does not warrant any such
assunption and, therefore, we do not feel that the
construction placed on Standing Oder No. 17 by the
Arbitrator or the High Court is possible nmuch Iless
reasonably possible. The ratio of this Court’s decision in
Agnani (WM) v. Badri Das & Ors. (supra) is, therefore, not
attracted

In view of the construction which we are placing on
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S.O No. 17, it will be clear that the only ground on which
inquiry was held to be invalid by the Arbitrator and by the
Hi gh Court nust disappear. Admittedly, opportunity to offer
explanation in regard to the all eged m sconduct was not only
af forded but was availed of by the concerned four workers
(i ncluding Rama Shankar and Burma) Pradhan) by submitting
their witten explanations to the Manager whereafter the
departnental inquiry was held by H S. Mathur. In other words
S.O0 17 was fully conplied with and what is nore the
Arbitrator has held that the inquiry was otherw se fair and
valid. The solitary ground on which the inquiry was held to
be invalid having disappeared it must follow that the
Arbitrator had no Jurisdiction to enter into the nmerits of
the case or interfere with the punishnment of disnissa
inflicted upon Rama Shankar ~and Burna Pradhan. That part of
the Arbitrator’'s award which has been confirned by the High
Court is, therefore, set aside. The alternative contentions
rai sed by counsel for the Managenent in these appeals do not
survive. C. A~ No. 209 of 1973 (filed by the Managenent) is
al l owed and~ C. A No. 1140 of 1974 (filed by the two worknen

Rama Shankar —and Burnma pradhan) is disnissed. There will be
no order as to costs.
H S. K C. A 209/72 all owed

and CA. 1140/ 74 di sm ssed.
372




