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The Judgrment of the Court was delivered by

RUVA PAL, J. In both these appeals, the appellant has chall enged the

deci sion of the Custonms Excise and Gold (Control) Appellate Tribuna

hol di ng t hat bank charges for collection of sale proceeds and di scount for
damages are all owabl e deductions in conputing the value of the manufactured
goods under Section 4 of the Central Excise and Salt Act, 1944.

Civil Appeal No. 2579 of 2000

In this appeal, the respondent, Ms. VikramDetergent Ltd. is engaged in
the packing of detergent powder received by it from Ms. Hindustan Lever
Ltd. (HLL). After the goods are packed, they are cleared fromthe factory
by HLL and sold through it’'s clearing and forwardi ng agents fromtheir
depots all over the country to wholesal e buyers who are known as

Redi stri bution Stockists. The Departnent cal cul ated the exci se duty payabl e
on the detergent powder on the price charged by HLL fromthe Redistribution
St ocki st s.

Cvil Appeal No. 3160 of 2000

Ms. IPF VikramlIndia Ltd., the respondent in this appeal produces

det ergent under agreement with Ms. Indexport Ltd. (IEL) and Stephan
Chemicals Ltd. (SCL) under the brand name 'Wheel’ The respondent despatches
the goods manufactured by it to the destinations specified by |EL/SCL.
According to this respondent, |IEL and SEL send the goods to clearing and
forwardi ng agents’ depots fromwhere the goods are sold and delivered to
redi stribution stockists. The price lists filed by the respondent 'with the
excise authorities are according to the advice of IEL/SCL and reflect the
price charged by themfor the goods in the whol esal e narket.

Both the respondents inter alia clained deduction on account of damage

di scount and bank charges on outstation cheques fromthe price charged in
arriving at the assessable value of the goods for the purposes of excise
duty. It is not necessary to set out in detail the proceedi ngs before the
authorities under the Act except to state briefly that in the first appeal
the Assistant Conmi ssioner disallowed the respondent’s claimbut the
Conmi ssi oner all owed the respondent’s appeal. The Tribunal affirned the
Commi ssi oner’ s deci si on

In the second appeal, both the Assistant comm ssioner and the Comm ssi oner
had disallowed this respondent’s claimfor discount of danaged goods and
bank charges relying on the decision of this Court in Governnent of India
v. MRF, (1995) 77 ELT 433. The respondent chall enged the decision before,
the Tribunal. The Tribunal allowed the appeal. Both the orders of the

Tri bunal are now the subject matter of challenge before us. 'The issues are
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the sanme in both appeals as are the relevant facts. W have heard one set
of argunents and our decision di sposes of both nmatters.

According to the appellant, the discount on the damaged goods coul d not be
known at the tine of their rempval formthe. factory :and as such was hot
adm ssi bl e as a deduction on the wholesale price. It was contended that
what the respondents clained as discount was in fact a refund to the buyers
for receiving goods damaged in transit. As far as Bank collection charges
are concerned, according to the appellant, these were neither cash

di scounts nor any other discount within the meaning of the word in Section
4(4)(d)(ii) of the Act.

It was submitted by the respondents that deduction on account of danmmges
represented discounts allowed to the whol esal ers for damages suffered by
the goods cleared fromthe factory during transit there being no sale at
the factory and were incurred in lieu of transit insurance. Bank collection
charges, accordingto the respondents were post manufacturing expenses and
had been correctly held to be deductible fromthe assessabl e value of the
goods.

The issue of val ue depends-on the construction of Section 4 of the Centra
Exci se Act, 1944 (referred toas the "Act’'). The relevant extract of the
Section for the purposes of this judgment reads as foll ows:

4. Val uation of Excisable Goods for purposes of charging of duty of excise-
(1) Were under this Act. the duty of excise is chargeable on any excisable
goods with reference to value, such value shall, subject to the other

provi sions of this section, be deened to be:

(a) the normal price thereof, that is to say, the price at which such goods
are ordinarily sold by the assessee to a buyer in the course of whol esal e
trade for delivery at the tinme and place of renoval, where the buyer is
not a related person and the price is the sole Consideration for the sale.
.WC XXX XXX XXX

(2) Wiere, in relation to any exci sabl e goods the price thereof for
delivery at the place of renpoval i's not known and the val ue thereof is
determined with reference to the price for delivery at a place other than
the place of renoval, the cost of transportation fromthe place of renova
to the place of delivery shall be excluded from such price.

(3) XXX XXX XXX XXX
(4) For the purpose of this section,-

XXX XXX XXX XXX

(d) "value", in relation to any exci sabl e goods: -

XXX XXX XXX

XXX

(ii) does not include the ambunt of the duty of excise, sales tax and ot her
taxes, if any payable on such goods and, subject to such rules as may be
made, the trade discount (such discount not being refundabl e on-any account
what soever) allowed in accordance with the normal practice of the whol esal e
trade at the time of renmoval in respect of such goods sold or contracted
for sale.™

The "normal price" in this case, would have to be determned with reference
to the tinme and place of renobval of the goods fromthe respondents’
respective factories. Since the price in both cases was fixed with
reference to the sale at the depots to the Redistribution Stockists,
clearly in terms of sub-Section (2) of Section 4, the respondent woul d be
entitled to deduction of the cost of transportation fromthe factory to the
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selling depots. It has been so held in Union of India and Gthers v. Bonbay
Tyre International Ltd. and Others, [1984] 1 SCC 467=1984 17 ELT 329 SC as
wel | as Assistant Collector of Central Excise and Others v. Mdras Rubber
Factory Ltd., [1986] Supp. SCC 751, as well as Government of India v.
Madras Factory Ltd. [ 1995 ] 4 SCC 349, 359. These decisions al so held that
the cost of transportation would include cost of insurance on the freight
for transportation of the goods fromthe factory gate to the place or

pl aces of delivery but would not include compensation for defective goods.
The position was further clarified in Collector of Central Excise, Meerut
v. Surya Roshni Ltd., (2000) 122 ELT 3 SC where it was held that:

"The payment made by the respondent to its customers for breakages and

| osses cannot tantanount to insurance. Nor can, by any neans, such
conpensation be treated as a part of the cost of transportation; it is a
cl ear case of making upto the custonmer by neans of a credit note the
noni es that it has | ost on-account of breakages or losses in transit,"

The respondents sought to distinguished the decision in Surya Roshni case
(supra) by contending that the claimfor deduction on account of danaged
goods was a clai mnot under sub-Section (2) of Section 4 as being part of
the cost of the transportation but under sub-Section 4(d)(ii) of Section 4
as a trade discount. We are unable to accept the submni ssion

The obj ect of "damage di scount"™ is to conpensate the buyer for the damaged
goods and | ogically, conpensation for damaged goods coul d not feature as a
rel evant consideration for determning the price of the goods as

manuf actured at the tinme of clearance of the goods. The 'discount’ is
adnmttedly on account of damages suffered by goods after renoval fromthe
factory. A simlar deduction claimed as a "warranty di scount” was negati ved
in the two Madras Rubber Factory judgments referred to earlier. Bhagwati
C.J s dictumin the first of such judgnents which was quoted with approva
in the second was: "what is really relevant is the nature of the
transaction........ the warranty is not a discount oh the tyre already sold,
but relates to the goods whi ch are bei ng subsequently sold to the sane
customers. It cannot be strictly called as discount on the tyre being sold.
It is in the nature of a benefit given to the custoners by way of
conpensation for the | oss suffered by themin the previous sale........ a
conpensation in the nature of warranty all owance on a defective tyre". The
finding of the Tribunal on this issue therefore cannot be sustained.

On the question of bank charges, however we are of the view that bank
charges being in the nature of post clearing expenses are deductible while
cal cul ati ng the assessabl e value of the goods. In Assistant Coll ector of
Central Excise and Ot hers v. Madras Rubber Factory (supra) and Shriram
Fertilisers & Chemicals v. Union of India, (1997) 96 ELT 12 SC and
Governnment of India and Others v. Midras Rubber Factory Ltd. and Others.
[1995] 4 SCC 349, this Court has held that interest on receivabl es earned
on account of the tine | apse between the delivery of the goods and the
realisation of the nonies is deductible fromthe assessabl e value of the
goods at the tine of renmoval fromthe respondents’ factories. For the sane
reason bank charges included in the price on account of clearance of

out station cheques cannot formpart of the price of the goods at the tinme
of removal and are as such excludible fromthe price while calcul ating the
assessabl e val ue of the goods. The Tribunal had, as such, correctly allowed
thi s deducti on.

In the circunstances, the appeals are allowed to the extent of disallow ng
the respondents claimfor deduction on account of damage di scount and

di smssed in so far as the respondents’ clains for deduction of bank
charges are concerned. There will be no order as to costs.




