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HEADNOTE

On the date fixed for the inquiry the prosecution intinmated
to the Magistrate that it did notintend to exam ne any
witness in the Magistrate’'s Court. The Magi strate adjourned
the inquiry to consider whether it was necessary to record
any evidence before conmitnment. On the adjourned date he
expressed his opinion that no w tnesses need  be exanined,
framed charges agai nst the appellants and committed them to
the Sessions Court. The appellants contended that the
Magi strate had’ no jurisdiction to commt themto Sessions
wi t hout exami ni ng wi tnesses under sub-s. (4) of s. 207-A  of
the Code of Criminal Procedure.

Held, that the order of commitnment was valid and the
Magi strate had jurisdiction to make it ’*Wthout  recording
any evidence. The position under s. 207-A of the Code is
t hat:

(i) the Magistrate is bound to take evi dence of only such
eye-wi tnesses as are actually produced by the prosecution
before the Conmitting Court;

891

(ii) the Magistrate if he is of opinion that it is in the
interests of justice to take evidence whether of. eye-
wi t nesses, or of others, he has a duty to do so;

(iii)..... the Magistrate, if he is not of that opinion and
if the prosecution has not exam ned any eye-w tnesses, he
has jurisdiction to discharge or conmt the accused on the
basi s of the docunments referred to in s. 173 of the Code;
(iv).the discretion of the Magistrate is a judicial dis-
cretion which is liable to be corrected by a superior Court,
Macherla Hanumantha Rao v. The State of Andhra Pradesh,
[1958] S.C R 396, relied on
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JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeals Nos. 57
and 58 of 1960.

Appeal s by special |eave fromthe judgnent and order dated
Novermber 5/6, 1958, of the Bombay High Court at Nagpur in
Crimnal Appeal No. 94 of 1958.

Jai CGopal Sethi and G C. Mathur, for the appellant (in C
A. No. 57 of 1960).

G...C. Mthur, for the appellant (in . A No. 58 of
1960) .

Gopal Singh and D. CGupta, for the respondent.

1960. Decenmber 5. The Judgnent of the Court was delivered
by

SUBBA RAQ, J.-These two appeal s raise rather an inportant
guestion on the interpretation of the provisions of s. 207A
of the Crimnal Procedure Code (hereinafter referred to as
the Code).

The fact's “that ~have givenrise to these appeals nmay be
briefly stated. The appeals arise out of an incident that
took place on Novenber 29, 1957, when one Sadashiv was
murdered in the courtyard of his house in village N ngaon
The case of the prosecution was that the four appellants,
armed with sticks, went to the house of the deceased,
dragged him ' out of the house and beat himwith sticks in
the courtyard; and that as a result of the beating he died
on the next day at about 5 p.m at Bhandara Hospital. After
investigation, the police subnmitted their report to the
Magi strate under’s. 173 of the Code along with the relevant

docunents. After forwarding the report, the officer in
charge of the; police station furnished
892

the appellants wth a copy of the report forwarded ' under
sub-s. (1) of s. 173, the First I'nformation Report recorded
under s. 154 and all other documents or relevant extracts
t hereof on which the prosecution proposed to rely, i'ncluding
the statenments recorded under sub-S. (3) of S. 161'and al so
intimted them of the persons the: prosecution proposed to.
examine as its witnesses. The Magistrate posted the case
for inquiry on February 10, 1958 and on that date the
prosecution intimated that it did not intend to exam ne  any
witnesses in the Magistrate’'s Court., , On behalf of the
appel l ants no objection was rai sed, to,that course.” But the
Magi strate adjourned the inquiry to February 12, 1958, as he
wanted to consi der whether any evidence was necessary to be
recor ded bef ore conmi t ment . On  February 12, 1958,
reexpressed his opinion that no witness need. be exam ned at
that stage; thereafter, he framed charges against accused
appel l ants wunder s. 302, read with s. 34, of the Indian
Penal Code, and al so under s. 448 thereof and conmitted the
appel l ants to the Sessions Court.

Before the |earned Sessions Judge the prosecution |led  four
types of evidence, i.e. (1) eye-w tnesses, nanely, P.W. 6,
11, 20 and 25; (2) dying declaration, Ex. P-15, supported by
P. Ws. 18,22 and 19; (3)-the identification of t he
appellants in jail by P.W. 20 and 25; and (4) recovery of
various articles at, the instance of the accused-appellants.
The defence exam ned four witnesses. On a consideration of
the entire evidence, the |earned Sessions Judge hel d
that, the prosecution, case had been anply borne out and that
the four appellants entered into the house of the deceased
and beat himin the nanner described by the prosecution wit-
nesses. As. no less than 12 confused wounds were inflicted
on the deceased, which resulted in the fracture of his ribs
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and injury to the lung,. and as the, doctor opined that the
death was due to shock and haenorrhage resulting from said
fracture, the |learned Sessions Judge hold that the accused
appel l ants were guilty of murder and convicted them under
s.302, read wth a. 34, Indian Penal Code,and he further
convicted them under s. 448 of the Indian
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Penal Code for trespassing into the house of the deceased.
On these findings the | earned Sessions Judge sentenced the
appel lants to undergo inprisonment for l[ife on the first
count and for 3 nonths rigorous inprisonnent on the second
count . The appellants preferred an appeal against their
convictions and sentences to the High Court of Bonbay at
Nagpur. The | earned Judges of the Hi gh Court, on a resurvey
of the entire evidence, agreeing with the | earned Sessions
Judge, accepted the prosecution case, but they held that the
appel lants were guilty only under s. 304, Part 1, read wth
s. 34, Andian Penal Code, and in the result they reduced the
sentence ‘from life inprisonnent. to 10 vyears' rigorous
i mprisonment in - regard to-appellant 1 and to 7 vyears’
ri gorous —inprisonnent in regard to appellants 2 to 4.
Agai nst the said convictionsand sentences, the appellants
have preferred, by special |eave, appeals to this Court.
Crimnal Appeal No. 57 of 1960 has been preferred by the
first appellant and Crim nal Appeal No. 58 of 1960 by appel -
lants 2 to 4.

Learned counsel for the appellants raised before us the
following two points: (1) The Sessions Court and, on appeal
the High Court have not properly appreciated the evidence
and the circunstances of the case in holding that the
appel lants had comitted the offences. (2) The trial and
conviction of the appellants by the Sessions Court were nul
and void, as the Magistrate had no jurisdiction to  commt
the appellants to Sessions w t hout -exam ni ng w tnesses under
sub-s. (4) of s. 207A of the Code and that, as the order of
"committal was wthout jurisdiction, the defect was not
cured either under s. 532 or s. 537 of the Code.

The first question does not merit any consideration. Bot h
the courts below have, carefully considered the evidence
adduced by the prosecution as well as the accused-appellants
and have accepted the prosecution case. It is a well
established practice of this Court not to interfere on
guestions of fact, particularly when they are concurrent
findi ngs, except under exceptional circunstances. W find,
no such exceptiona
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circunmstances in this case. W, therefore, reject the first
contenti on.

The second contention turns upon the interpretation of  the
rel evant provisions of S. 207A of the Code. Bef ore
attenpting to construe the relevant provisions- of the
section it would be helpful to notice briefly the history of
the said section. Under the Criminal Procedure Code, as it
originally stood, in the matter of commttal proceedings
there was no distinction between the proceeding instituated
on a police report and that instituted otherwise than on
police report. The main object of the commttal proceedings
was to hold an inquiry to ascertain and record the case
which was to be tried before the Court of Sessions. It was
primarily to give an opportunity to an accused to know in
advance the particulars of evidence that would be adduced
against himin the Court of Sessions so that he could be in
a position to prepare his defence. Another object, which
was no less inportant, was to enable the Magistrate to
di scharge an accused if there was no prima facie case
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agai nst hi m Thi s procedure prevent ed unnecessary
harassment to such accused and at the same tinme saved the
valuable tinme of the Sessions Court. In practice the

conmittal proceedi ng, whether intended by the Legislature or
not, served another purpose, nanely, it gave an opportunity
to the accused to test the credibility of wtnesses by
bringi ng out the discrepanci es between their evidence in the
conmitting court, the statements nade by themto the police
under s. 161 of the Code and the evidence given by them in
the Court of Sessions. Though very often accused persons
took full advantage of this additional opportunity to test

the wveracity of the witnesses, as often as not, it had
turned out to be duplication of trials with the resultants
long delays in the disposal of «crimnal cases. The

advantage of committal proceeding. was not solely for the
accused, for the. prosecution by exam ning the wtnesses
before the committing Magi strate secured their testinony in
the sense that though it was tanmpered subsequenty--it is

unfortunately ~a frequent phenonenon in crimnal, cases-it
coul d use the said evidence as substantive
895

one wunder s. 288 of the Code. The Legislature, in its
wi sdom presumably thought that undue delay in the disposa
of sessions cases was due to the elaborate and’ prol onged
conmittal proceedings and stepped in to anend the Code in
that respect. The whole of s. 207A has been inserted by Act
XXVl of 1955. While the section sinplified the procedure in
regard to commtnent proceedings instituted on a police
report, it confined the existing procedure to  proceedings
initiated otherwi se than on a police report. This distinc-
tion between the two classes of cases had a reasonable
factual basis. |In the case of a police report, a  thorough
inquiry would have been made and the investigating officer
woul d have sent a report to the Magistrate under s. 173 of
the Code. The amended s. 173 of the Code also enjoins on
the officer in charge of the police station a duty to
furni sh before trial, free of cost, to the accused copies of
the report forwarded under that section to the Magistrate,
the First Information Report recorded under s. 154 and al
ot her docunents or relevant extracts thereof on which the
prosecution proposes to rely, including the statements, if
any, recorded under s. 164 of the Code and those recorded
under sub-s. (3) of s. 161 and a list of wi tnesses whom the
prosecution proposes to examine as its wtnesses. The
Magi strate in a proceeding instituted on police report would
ordinarily be in a position, on the said material to
understand the case of the prosecution and know the nature
of the evidence that woul d be adduced on the basis of which
the accused is sought to be proceeded against. The accused
al so would have an opportunity to know beforehand the case
he woul d have to nmeet and the evidence that woul d be adduced
against him But in a proceeding instituted otherw se than
on a police report, no such maternal woul d be avail able and
therefore the old procedure continued to apply to such a
case. Wth this background let us |look at the provisions of
s. 207A of the Code. The relevant provisions of s. 207A of
the Code may now be read:

Section 207A: (1) Wen, in any proceeding instituted on a
police report, the Magistrate receives the
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report forwarded under section 173, he shall, for the
purpose of holding an inquiry under this section, fix a
date which shall be a date not later than fourteen days from
the date of the receipt of the report, wunless the
Magi strate, for reasons to be recorded, fixes any |later
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dat e.

(2)..1f, at any tinme before such date, the of ficer
conducting the prosecution applies to the Mgistrate to
i ssue a process to conpel the attendance of any witness or
the production of any document or thing, the Magistrate
shal | issue such process unless, for reasons to be recorded,
he deens it unnecessary to do so.

(3)..At the comencenent of the inquiry, the Magistrate
shall, when the accused appears or is brought before him
satisfy hinself that the docunents referred to in section
173 have been furnished to the accused and if he finds that
the accused has not been furnished with such documents or
any of them he shall cause the sane to be so furnished.
(4)..The Magistrate shall then proceed to take the evidence
of such persons, if ~any, as may be produced by the
prosecution as wtnesses to the actual commission of the
of fence alleged, and if the Magistrate is. of opinion that
it is necessary in the interests of justice to take the
evi dence ~of any one or nore of the other witnesses for the
prosecuti'on, he may take such evi dence al so.

(5)..The —accused shall beat liberty to cross-examne the
Wi t nesses exam ned under sub-section (4), and in such case,
the prosecutor may re-examne them

(6) Wien the evidence referred to in sub-section

(4) has been taken and the Magi strate has considered al
the docunents referred to in section 173 and has, if
necessary, exami ned the accused for the purpose of enabling
him to explain any circunmstances appearing in the evidence
against him and given the prosecution and the  accused an

opportunity of being heard, such-Magistrate shall, if he is
of opinion that such evidence and docunents -disclose no
grounds for comitting the accused person for-trial, record
his reasons ,and discharge him unless it appears to the
Magi strate
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that such person should be tried before hinself or sone
ot her Magi strat e, in which case he shal | proceed

accordi ngly.

(7)..Wen, wupon such evidence being taken, such docunents
bei ng considered, such examination (if _any) being made and
the prosecution and the accused being given an opportunity
of being heard, the Magistrate is of opinion that the
accused should be commtted for trial, he shall frane a
charge wunder his hand, declaring with what offence the
accused i s charged.

On the interpretation, of sub-s. (4), which is the nain sub-
section under scrutiny in the present case, the Hgh Courts
in India have expressed conflicting views. It would not be
necessary to consider the said decisions in detail, but it
would be enough if we state the conflicting views, /which
areas follow (1) Under sub-s. (4) the prosecutionis bound
to examine all the eye-witnesses indicated in the  police
report, and the discretion of- the Magistrate to exam ne
wi t nesses under the second part of the said sub-section is
only in respect of witnesses other than the eye-wt-nesses:
vide M Paval appa v. State of Mysore (1), State v. And
Betankar (2), CGhisa v. State (3 ) and Chandu Satyanarayana
v. The State (4). (2) The Magistrate’s power to exani ne eye-
wi tnesses under the first part of sub-s. (4) 1is confined
only to such wtnesses as are produced in court by the
officer conducting the prosecution and if he has not
produced any such w tnesses, the Magi strate cannot exam ne
any eye-witnesses under the second part of the said sub-
section, for, according to this view, the second part deals
with only witnesses other than eye-,w tnesses. (3) If the
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prosecution has not produced any eye-w tnesses the court nay
not in its discretion exanine any wtness under the second
part, but can, if satisfied, discharge or conmt the accused
to sessions on the basis of the documents referred to in s.
178 of the Code: vide State v. Lakshm Narain (5), State, of
U P. v. Satyavir (6). (4) The first part confers a power on
a Magistrate only to exam ne the eyew t nesses produced, but

i st

(1) A 1.R 1957 Mysore 61.
(3) AIl.R 1919 Raj. 294.
(5) AIl.R 1960 Al. 237.
(2) A 1.R 1958 Orissa 241.
(4) AI1.R 1959 A P.651.
(6) A 1.R 1959 All. 408.
898

the second part enpowers himto examne any w tness other
than those produced, whether eyew tnesses or not, and in a
case where the prosecution failed to discharge its duty to
produce any w tnesses or any inportant eye-w tnesses, the
court woul'd not be exercising its judicial discretionif it
commts. the accused to sessions on the basis of docunents
referred to under s. 173 of the Code without exam ning at
| east the inportant w tnesses: vide State v. Yasin (1), In
re Pedda Amma Muttigadu (2), A Ishaque v. The State (3) and
Mani k Chand v. The State (4). W have gone through the
judgrments of the H gh Courts cited at the Bar and derived
consi derabl e assi stance fromthem for deciding the question
rai sed. But as the question is to be primarily decided on
the interpretation 'of the relevant provisions, we think

wi t hout any disrespect to the | earned Judges, that it is not
necessary to consider the said decisions in detail

Now | et us | ook at the rel evant provisions of s.  207A of
the Code to ascertain its intendnent. Sub-s. (4) is the
nost i nportant section vis-a-vis the taking of evidence. It

isintw parts, the first part provides for the exam nation
of w tnesses produced by the prosecution and the second part
for the examnation of other wtnesses. One of the
fundanental rules of interpretationis that if the words of
a statute are in thenselves precise and unanmbi guous "no nore
is necessary than, to expound those words in their natura

and ordinary sense, the words thenselves in such case best
declaring the intention of the legislature". The first part
of the sub-section reads: "The. Magi strate shall then
proceed to take the evidence of such persons, if any, as nay
be produced by the prosecution as witnesses to the actua

conmi ssion of the offence alleged." The word "shall" inposes
a perenptory duty on the Magistrate to take the evidence;
but the nature of the said evidence is clearly defined
thereafter. The clause "as may be produced by the
prosecution as wtnesses to the actual commission of the
of fence al |l eged" governs the words "such persons”;

(1) A l.R 1958 AIl. 861.

(3) A 1.R 1958 Cal. 341.

(2) A 1.R 1959 A P. 469.

(4) A 1.R 1958 Cal. 324.
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with the result that the duty of the Magistrate to take
evidence is only confined to the w tnesses produced by the
prosecuti on. Learned counsel for the appellants contends
that it could not have been the intention of the Legislature
to permt the prosecution to keep back the eye-witnesses in
the commttal court and therefore the word "produced" should
be read as "cited". To accept this interpretation is to
substitute the word "cited" in place of the word "produced"

such a construction is not perm ssible, especially, when the
plain neaning of the word used by the Legislature is clear
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and unanbi guous, and the acceptance of that neani ng does not
nake the section otiose. The phrase "if any" between the
words "such persons" and the aforesaid clause enphasizes
that the prosecution may not produce any such persons, in
which case the obligation to exam ne such witnesses cannot
arise. The wording of the second part of the sub-section is
also without any anbiguity and it reads: "and if the
Magi strate is of opinion that it is necessary in the
interests of justice to take the evidence of any one or nore
of the other w tnesses for the prosecution, he may take such
evidence also." No doubt the word "may" in the clause "he
may take evidence" inposes duty upon the Magistrate to take
ot her evidence; but that duty can arise only if he is of
opinion that it is necessary in the interests of justice to
take the evidence. The fulfilnent of the condition that
gives rise to the duty is left to the discretion of the
Magi strate. The duty to take evidence arises only if he is
of the requisite opinion. Doubtless the discretion being a

judicial ‘one, it ~should be exercised reasonably by the
Magi strate. If he exercises it perversely, it may be |iable
to be set aside by a superior court. If so, what do the

words "other. witnesses" nmean? Do they nean w tnesses other
than eyewi tnesses or wi tnesses, eye-w tnesses or not, other
t han those produced -before the Magistrate, by the
prosecuti on? The w'tnesses who wll depose to the
prosecution case may be of different categories, nanmely, (i)
Wi t nesses who are eye-wi tnesses to the actual comm ssion of
the of fence alleged; (ii) wi tnesses who speak to the facts
900

which afford a motive for the conm ssion of the offence;
(iii) wtnesses who speak to the investigationand to the
facts unfurled by the investigation; and (iv) wtnesses who
speak to the circunmstances and facts probablizing the
conmi ssion of the offence, which is technically described as
substantive evidence. Sub-section (4) enjoins on t he
Magi strate a duty to examne the first category of witnesses
produced by the prosecution. The word "actual" qualifying
the word "comm ssion" enphasises the fact that ‘the said
wi t nesses shoul d be those who have seen the comm ssion of
the offence. W have held in interpreting the first part
that the Magistrate shoul d exam ne only such w tnesses who
are produced before himby the prosecution; but there  may
not be eyewitnesses in a case, or, if there are, the
prosecution nay not have produced all of them before the
Magi strate. The second part of the sub-section therefore
confers a discretionary power on the Mgistrate to  exam ne
any one or nore of witnesses of all categories,  including
the eye-witnesses who have not been produced by the
prosecution within the neaning of the first part of the said
sub- section. But it is said that sub-ss. (6) ~and (7)
indicate that taking of evidence by the Magistrate is a
condition precedent for naking an order of discharge or of
conmmittal and, therefore, the provisions of Sub-s. (4)  nust
be so construed as to inpose a duty on the Magistrate to
exam ne sonme witnesses. Firstly, we cannot hold that the
sub-sections inpose any such condition. The argument is
that the <clause in subs. (6), nanely, "Wen the evidence
referred to in subsection (4) has been taken" is a condition
precedent for making an order of discharge. The adverb
"when" in the clause in the context denotes a point of time
and not a condition precedent. The clause neans nothing
nore than that an order of discharge can be nade under sub-
s. (6) after the events nentioned therein have taken place.
Secondl vy, the two clauses necessarily refer to the
correspondi ng or appropriate situations under the earlier
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sub-sections. The first clause will not come into play if
the Magi strate has not taken any evidence. So too, in sub-
s. (7) also the

901
adverb "when" denotes the tine when the Magi strate can make
the order of commttal. |If evidence has, not been taken

that sub-section is not applicable a the Magi strate proceeds
to make an order of committal on other material referred to
in the sub-section. On the other hand', if the said two
sub-sections are construed as inmposing a condition precedent
for making an order of discharge or conmtnent, as the case
may be, the said two sub-sections will directly, cone into
conflict with the provisions of sub-s. (4). When one. sub-
section clearly confers a discretion on the Magistrate to
take or not to take evidence, the other subsections take it

away. It is not permssible to create conflict by
construction, when by an alternative construction all the
t hree sub-sections can be harnonized and reconciled. |f the
construction suggested by | earned counsel for the appellants
be adopted, it would also lead to.an anomaly in that the

Magi strate, though the _docunents referred to in s. 173
clearly pronounce the innocence of the accused, has to go
through the pretence of exam ning one or nore witnesses to
satisfy the provisions of the sub-section.

Reliance is placed upon s. 251A of the Code relating to
warrant cases whereunder the Magistrate is authorized, wupon
consi deration of all the docunents referred to in s. 173 and
upon maki ng such ‘examination of “the accused as t he
Magi strate thinks necessary and after giving the prosecution
and the accused an opportunity of being heard, to  discharge
the accused, if he considers the charge agai nst the accused
to be groundless; but if he is of opinion that ‘there is
ground that the accused has comitted an - of fence alleged
against him he shall frame in witing a charge against the
accused. By contrasting this provision with s. 207A, it is
contended that if the construction put forward by '|earned
counsel is not accepted, the obvious difference between the
two. procedures indicated by the Legislature ‘would be

obliterated. We cannot agree with this contention. The
di fference between the two procedures is that, in a case
covered by s. 207A, evidence will have to be taken under
certain
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contingencies, whereas under s. 251A no evidence need  be
taken at all. That distinguishes the different = procedures

under the two sections and it is not the province of the
court to add any further conditions or Iimtations to those
provi ded by the Legislature.

We are fortified in our view by a decision of this Court in
Macher|l a Hanunantha Rao v. The State of Andhra Pradesh’ (1).
There the point in controversy was whet her sa. 207 and 207A,
inserted in the Code by the Amending Act XXVI of | 1955,

violated the provisions of Art. 14 of the Constitution. In
support of the contention that they violated Art. 14 of the
Constitution, it was sought to be nmade out that the
provisions of s. 207A of the Code, in conparison and

contrast with other provisions of Ch. XVIIl of the Code,
prescribed a |ess advantageous position for the accused
persons in a proceeding started under a police report than
the procedure prescribed in other cases in the succeeding
provi sions of that chapter. This Court held that there was
a reasonable classification to support the difference in the
procedures. Sinha J., as he then was, who spoke for the
Court, in order to neet the argunment based on discri-
m nation, considered the scope of the new section. In doing
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so, the learned Judge observed thus at p. 403:

"The magistrate then has to record the evidence of such
wi tnesses as figure as eye-witnesses to the occurrence, and
are produced before him He has also the power’ in the
interest of justice, to record such other evidence of the
prosecution as he may think necessary, but he is not obliged
to record any evidence. Wthout recordi ng any evidence but
after considering all the docunents referred to in s. 1973
and after exam ning the accused person and after hearing the
parties, it is open to the magistrate to discharge the
accused person after recording his reasons that no ground
for commtting the accused 1 for trial has been nade out,
unl ess he decides to try the accused hinself or to send him
for trial by another nmgistrate. |If, on the other hand, he
finds that the accused should be committed for trial, he is
required to frane a charge

(1) [1958] S.C. R 396.
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di scl osing the offence with which the accused is charged."
Then the | earned Judge proceeded to consider the scope of s.
208 of the Code. After having found that there was obvious
difference in the procedure, the |earned Judge came to the
conclusion that "the Legislature has provided for a clear
classification between the two kinds of proceedings at the
conm tment stage based upon a very relevant consideration
nanel y, whether or not there has been a previous inquiry by
a responsible public servant whose duty it is to discover
crinme and to bring crinmnals to speedy justice". 't wll
thus be seen that the observations of the |earned Judge at
p. 403 cannot be said to be obiter, as |earned counsel asks
us to hold, for the construction of the provisions of s.
207A was necessary to ascertai n whet her there was reasonabl e
classification or not. Assunming that the said observations
are obiter, even then, they record-the considered opinion of
five learned Judges of this Court. The view we have
expressed al so is consistent

with the said observations.

Qur view could now be expressed in t he fol I owi ng
propositions: (1) |In a proceeding instituted on a /police
report, the Magistrate is bound to take evidence of only
such eye-wi tnesses as are actually produced by the
prosecution in court. (2) The Mgistrate, if he is of
opinion that it is inthe interest of justice to take
evi dence, whether of eye-wi tnesses or others, he has a duty
to do so. (3) If the Magistrate is not of that opinion and
if the prosecution has not exam ned any eye-w tnesses, he
has jurisdiction to discharge or coomit the accused to
sessions on the basis of the docunents referred to in s, 173
of the Code. (4) The discretion of the Magi strate under sub-
S. (4) is a judicial discretion and, therefore, in
appropriate cases the order of discharge or comittal, as
the case may be, is liable to be set aside by a superior
court.

Before closing we would Iike to nmake some observations.
Rarely we cone across cases where the prosecution does not
exam ne inportant eye-w tnesses, for such a procedure would
entail the danger of the said witnesses being tanpered wth
by the accused, with

904

the result that there will not be any evidence taken by the
conmitting Magistrate which could be used as substantive
evi dence under s. 288 of the Code. Even if the prosecution
takes that risk, the Magistrate shall exercise a sound
judicial discretion under the second part of sub-s. (4) of
s. 207A in form ng the opinion whether w tnesses should be
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exam ned or not, and any perverse exercise of t hat
di scretion can always be rectified by a superior court. Rut
there may be a case where the Magistrate can make up his
mnd definitely on the docunents referred to in S 173
without the aid of any oral evidence and in that event he
would be wthin his rights to discharge or commt the

accused, as the case may be. In this view, it is not
necessary to express our opinion whether even if the
Magi strate acted illegally in committing an accused wi thout
taki ng any evidence, the said illegality is cured either by
S. 537 of the Code or any other section thereof.

In the result, the appeals fail and are di sm ssed.
Appeal s di sm ssed




