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About 496 acres of land including that of the
appel l ants were acqui red under the provisions of the
Land Acquisition Act, 1894 (for short 'the Act’).

Noti ficati ons under Sections 4 and 6 were issued for
the purpose of planned devel opment of “district

Ghazi abad (now di strict Gautam Budh Nagar) through

NO DA on 5.1.1991 and 7.1.1992 respectively. The
appel l ants chal | enged those notifications by filing
wit petitions in the High Court which were disnissed.
They fil ed appeal s by Special Leave to this Court
chal | engi ng the order of the High Court dism ssing the
wit petitions. This Court in On Prakash & Anr. vs.
State of U P. & Os. [(1998) 6 SCC 1) di sposed of those
appeal s giving certain directions. ~Although severa
contentions were rai sed before thi's Court chall enging
the acquisition proceedings, finally this Court has
nmade observations and gave certain . directions in paras
31 and 32, which read as under: -

"31. Now remai ns t he npot
guestion as to what proper orders can be
passed in the present proceedings in the
i ght of our findings on the aforesaid
points. W have already noted that the
real and the only contention of the
appel l ants for effectively chall enging
the acquisition proceedings is that
because their |lands are havi ng abadi
they are covered by the existing State
policy for not acquiring such | ands
under the Act. Wether these |ands are
havi ng abadi or not, is a vexed question
of fact which we have kept open for

consi deration of appropriate authorities
i nstead of relegating the appellants to
the renedy under Section 5-A of the Act.
We deemit fit to relegate the
appel l ants to the renedy by way of

sui tabl e representation before the
appropriate State authorities under
Section 48 of the Act. It reads as
under : -
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"48. Conpl etion of

acqui sition not conpul sory,

but conpensation to be awarded
when not conpleted (1)

Except in the case provided
for in Section 36, the
Government shall be at |iberty
to withdraw fromthe

acqui sition of any |and of

whi ch possession has not been
t aken.

(2) Whenever the
CGovernment withdraws from any
such acquisition, the

Col  ector shall determ ne the
anmount of conpensation due for
the damage suffered by the
owner in consequence of the
noti ce or of any proceedings

t her eunder, and shall pay such
amount to the person
interested, together with all
costs reasonably incurred by
himin the prosecution of the
proceedi ngs under thi's Act
relating to the said I and.

(3) The provisions of Part
[1l of this Act shall apply,
so far as may be, to the
determ nation of the
conpensati on payabl e under
this Section."

As | aid down by sub-section (1) of
Section 48, the Governnent is at l|iberty
to withdraw fromthe acquisition of any
| and of which possession has not been
taken. Leaned Senior Counsel for the
contesting respondents submtted that
possessi on of these | ands has al ready
been taken. Qur attention was invited
to a possession recei pt annexed to the
counter-affidavit filed on behal f of
Respondent 4, Secretary, New Ckhl a

I ndustrial Devel opment Authority. It is
stated in the counter that NO DA has
been put in possession of the acquired

| ands from 30-3-1992 and the | ands under
acquisition now forma part of Sectors
43 and 44 of NO DA. The Secretary of
New Okhl a I ndustrial Devel opnent

Aut hority, Shri Rama Shankar has al so
earlier filed counter-affidavit to that
effect. In para 6 thereof, it is
averred as under: -

"6. | further say and
submit that the Hon' ble Hi gh
Court of Judicature at

Al | ahabad on 31.2.1992 passed
an interimorder to the effect
that there woul d be status quo
and/ or that the petitioner
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woul d not be di spossessed from
the land in dispute unless he
has al ready been di spossessed.
| say and submit that a day
prior to the date on which the
interi morder was passed, the
petitioner had al ready | ost
possessi on and the 4th
respondent was put in actua
physi cal possession of the
 and which is the subject-
matter of this petition.”

Qur attention was also invited to
Possession Certificate at p. 202 which
mentions that for the |lands detailed in
the certificate, possession should be
given to the Tehsil dar/ Adm nistrative
O ficer, NO DA on 30-3-1992. The nunber
of lands ‘are listed totaling to 492.91
acres wherein the appellants’ khasra
nunbers are also mentioned. It is
difficult to appreciate as to how the
Possession Certificate for all these
nunber of | ands woul d necessarily

i ncl ude actual taking over of all the
nunber of |ands on which there were
constructions on the spot at the
relevant time. It is.also pertinent to
note that the Possession Certificate is
dat ed 30-3-1992 and the Hi gh Court of

Al | ahabad granted status quo order on
the next day, i.e., 31.3.1992. It,
therefore, appears to us that so far as
the appellants’ |ands are concerned,
only an effort was made to take paper
possessi on on 30.3.1992 and actua
possessi on does not seemto have been
taken. No possession receipt signed by
any of the appellants could be produced
to substantiate that contention. Not
only that, as noted earlier, the

evi dence on record showed that even
pending the wit petition, the site

i nspection report of 11.3.1996 showed
that some of the lands in question were
actual ly occupi ed by residents and the
| ands were constructed upon and a
factory was being run. Consequently, it
is not possible to agree with the

submi ssi on of |earned Senior Counsel for
the respondents that the possession of
the acquired | ands bel onging to the
appel l ants was actually taken on the
spot on 30.3.1992. It is not in dispute
that status quo order granted by the

Hi gh Court continued all throughout till
the dismissal of the wit petition. It
was then contended that before this
Court could grant any interimrelief,
possessi on appeared to have been taken
of these lands at |east on 18.11.1995.
Qur attention was invited to the
authority letter witten by one Shr
Chandra Pal Singh, Additional District
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Magi strate, Land Acquisition, NO DA,
Ghazi abad t hat possession shoul d be
given on 18.11.1995. It is obviously
after the decision of the H gh Court
dated 24.8.1995. However, it nust be
noted that this Court by order dated
29.9.1995 had already granted ad interim
stay limted to the extent that any

exi sting construction should not be
denol i shed wi thout | eave of the Court
and that order has continued al
throughout till the hearing of the
present appeals. It is, therefore,
difficult to appreciate as to how
despite the order of this Court,
possessi on of the present appellants’

| ands coul d have been taken on

18. 11. 1995. However, ~Shri Mbht a,

| ear ned Seni or Counsel for NO DA,
submitted that this Court order was only
not to demolish the construction and has
nothing to do with taki ng possession

It is difficult to appreciate this

submi ssion. |If the constructions on the
di sputed | ands under acquisition were
not to be disturbed, how could it be
contended that still the possession of
the constructions was with NO DA and
that they would not dempolish the
construction having taken their
possessi on? Even that apart, the
authority letter dated 18.11.1995 itself
shows the details of |ands possession of
whi ch was given to NO DA and the | and of
Survey No. 488 is not one of them For
all these reasons, therefore, it nust be
hel d that possession of the |ands under
acqui sition belonging to the present
appel l ants has renmained with the

appel lants till date. Once that
conclusion is reached, Section 48 sub-
section (1) can be legitimtely invoked
by the appellants for consideration of
the State authorities. It is, of

course, true that the said provision
gives liberty to the State to withdraw
fromacquisition of any land but if the
appel l ants are in a position to convince
the State authorities that their |ands
wer e having abadi on the date on which
Section 4 notification was issued on
5.1.1991 and it was that abadi which had
continued w t hout any additiona
construction thereon till the date of
Section 6 notification and thereafter
and such abadi was squarely covered by
the State policy of not acquiring |ands
havi ng abadi, then it will be open to
the State authorities to pass
appropriate orders for w thdraw ng such
| ands from acquisition and give
appropriate relief to the applicants
concerned. W, therefore, grant |iberty
to the appellants, if so advised to file
witten representations before
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appropriate authorities of the State of
Uttar Pradesh invoking the State
Covernment’'s powers under Section 48
sub-section (1) of the Act. It is nade
clear that we express no opinion on the
guesti on whet her the appellants’ |ands
had such abadi on the date of Section 4
notification which would attract the
State policy of not acquiring such | ands
and whet her such policy had continued
thereafter at the stage of Section 6
notification of 7.1.1992 and whet her
such policy is still current and
operative at the tinme when the
appel | ants’ representations cone up for
consi deration of appropriate authorities
of the State Government. It wll be for
the State authorities to take their

i nformed decision in this connection.

We nmay not be understood to have stated
anyt hing on thi's aspect nor are we
suggesting that the State must rel ease
these lands fromacquisition if the
State authorities are not satisfied
about the merits of the representations.
The State authorities will have to be
satisfied on the follow ng aspects in
this connection: -

(1) VWet her there was any abadi on the
acquired lands at the tinme of
Section 4(1) notification

(ii) Whet her such abadi was a | egally
per m ssi bl e abadi

(iii)Wwhether such abadi has continued to
exist till the date of
representation;

(iv) Whet her such abadi was covered by
any government policy in force at

the time of issuance of Section

4(1) notification and/or Section 6
notification for not acquiring

| ands havi ng such abadi

(v) VWet her such government policy has
continued to be in force till the
date of representation.

32. In short, the entire matter is
left at large for the consideration of
the State authorities in the
appel l ants’ representations. W also
nake it clear that if the appellants
file their witten representations to
the aforesaid effect on or before
31.8.1998, then the appropriate
authorities of the State Governnment
shal | consider their representations
regarding the feasibility of releasing
such lands from acqui sition under
Section 48(1) of the Act on the ground
that there were "abadi s" on these
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lands at the relevant tine and are
governed by any existing State policy
for releasing such | ands from

acqui sition on that score as indicated
her ei nabove and for that purpose they
may give a hearing to the appellants,

ei ther personally or through their
counsel, and permt themto |ead

what ever evi dence they want to lead in
this connection. The State authorities
shal |l consider these witten
representations within a period of two
nmonths fromthe date such
representations are received, i.e.

| atest by 31.10.1998 and will take
appropriate deci sions on these
representations and willinformthe
representationi sts concerned in witing
about the decision of the State
Governnent in this connection."

[ enphasi s suppli ed]

Pursuant to the said directions, the appellants
nmade representations before the State Governnent. The
Authority, after considering their representations,
rejected the sane by order dated 3.12.1999. -Hence, the
appel | ants approached the H gh Court for the second
time by filing the wit petitions challenging the order
of authorities dated 3.12.1999. The Division Bench of
the H gh Court, after considering the contentions
rai sed, dismssed the wit petitions on25.2.2000.
Hence, the appellants have approached this Court by
filing these appeal s questioning the validity and
correctness of the order dated 25.2.2000 nade by the
High Court in the wit petitions upholding the order
dated 3.12.1999 passed by the Authority.

It is appropriate to recapitul ate the substance of
the directions given and the observations made as can
be gat hered from paragraphs 31 and 32 extracted above.
This Court noticed that the real and only contention of
the appellants for effectively challenging the
acqui sition proceedings was that their |ands having
abadi could not be acquired as per the existing policy
for not acquiring such | ands; whether those |ands are
havi ng abadi or not is a vexed question of facts, which
is left open for consideration of appropriate
authorities; instead of relegating the appellants to
the remedy under Section 5-A of the Act it was deened
fit to relegate the appellants to the renedy by way of
sui tabl e representati on before the appropriate State
authorities under Section 48 of the Act. There was
some dispute as to taking of possession of the |ands by
the authorities in the context that under Section 48(1)
the Government is at liberty to withdraw fromthe
acqui sition of any land of which possession has not
been taken. On examination of rival contentions on
this point this Court held that the possession of the
| ands under acquisition belonging to the appellants had
remained with them Hence Section 48(1) of the Act
could be legitinately invoked by the appellants for
consi deration of the State authorities; it is true that
the said provision gives liberty to the State to
wi t hdraw from acqui sition of any land but if the
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appel lants are in a position to convince the State
authorities that their |ands were havi ng abadi on the
date on which Section 4 notification was issued on
5.1.1991 and it was that abadi which had continued

wi t hout any additional construction thereon till the
date of second notification and that such abadi was
squarely covered by the State policy of not acquiring

| ands having abadi, then it will be open to the State
authorities to pass appropriate orders for withdraw ng
such lands fromacquisition and give appropriate relief
to the applicants concerned; liberty was given to the
appel lants to file representati ons before the
appropriate authorities under Section 48(1) of the Act;
it is made clear that this Court did express no opinion
on the question whether the appellants’ |ands had such
abadi on the date of Section 4 notification, which was
attracted the State policy of not acquiring such | ands
and whether such policy had continued thereafter at the
stage of Section 6 notification on 7.1.1992 and whet her

such policy 'was still current and operative at the tine
when appellants’ representati ons cane up for
consideration. It would be for the State authorities

to take their infornmed decision in that connection.
This Court also made it clear that it nmay not be
under st ood that anything stated on this aspect nor any
suggesti on was nmade that the State nust rel ease these
lands fromacquisition if the State authorities are not
satisfied about the nerits of the representations. The
State authorities will have to be satisfied in that
regard on five aspects stated in-paragraph 31 above.

In paragraph 32 it is further stated that the entire
matter is left at large for the considerati on of the
State authorities on the appellants’ representations.

It is made clear that the State CGovernment shal

consi der the representations as to feasibility of

rel easi ng such | ands from acquisition under Section
48(1) of the Act on the ground that there were abadi's
on these lands at the relevant tine and are governed by
any existing State policy for releasing such |ands from

acqui sition on that score. |In para 11 of thejudgnent,
the follow ng points were raised for determ nation: -
"1. Whet her the State authorities were

justified in invoking Section 17(4)
of the Act for dispensing with

i nqui ry under Section 5-A of the
Act .

2. In any case, whether the
appel l ants’ | ands have to be
treated as i mmune from acquisition
proceedi ngs on the ground that they
wer e having abadi thereon and were,
therefore, governed by the policy
decision of the State of U P. not
to acquire such | ands.

3. Whet her this Court should refuse to
exercise its discretionary
jurisdiction under Article 136 of
the Constitution of India in the
facts and circunmstances of the
case.

4. What final orders."”

The first point was answered in the negative, in
favour of the appellants and agai nst the contesting
respondents. Point No. 2 was kept open for
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consi deration of the proper State authorities, as

i ndi cated while considering points 3 and 4. Point No.
3 was answered in the affirmati ve agai nst the
appel l ants and in favour of the respondents refusing to
exerci se discretionary jurisdiction under Argicle 136
of the Constitution of India for interfering in the
proceedi ngs with the inmpugned notifications. Dealing
with point No. 4 directions were given and observations
were made as stated in paragraphs 31 and 32 of the

j udgrent .

Shri Shanti Bhushan, |earned Seni or Counse
appearing for the appellants in Cvil Appeal Nos. 999-
1001/ 2001 and 1004/ 2001 and Contenpt Petition Nos.

274/ 1991 and 281/1991, specifically drew our attention
to the discussion and conclusion of point no. 1. To
enphasi ze that acqui sition proceedi ngs were otherw se
bad, but only in order not to disturb the schenme for
the purpose of which large area was acquired, the
directions as contained in para 31 were given. He
further urged that the High Court commtted an error in
uphol di ng-the order dated 3.12.1999, i ssued by the
Secretary, Mnistry of Industries, CGovernnent of Uttar
Pradesh, who did not followthe specific directions of
this Court; the H gh Court conmtted an error in
passi ng the common/judgnent in nurmber of wit petitions
wi t hout di scussing the individual cases on nerits as
the Secretary, Mnistry of Industries had al so
conmitted the similar mstake in not deciding the cases
i ndividually on their own nerits-in spite of specific
directions given by this Courtin On Prakash case
(supra), and the order dated 6.9.1999 in Contenpt
Petition filed by I.M Dawar and connected specia

| eave petitions. The inpugned judgnent cannot be
sustai ned in view of the fact that when there was a
specific Government policy as is evident fromthe
letter dated 8.8.1997 that at the tine of acquisition
of any area the village abadi be left out from
acquisition and if acquisition is very urgent, in that
case equal devel opment area of the acquired | and shal
be given to the owners of the |and, whose | and was
sought to be acquired. He added that the order dated
3.12.1999, passed by the Authority, was violative of
Article 14 of the Constitution of India being arbitrary
and discrimnatory in view of policy of the Governnent
of U P. that no abadi land will be acquired. The High
Court also failed to correct the said order. ~The spot
i nspection report nade by the team of the officers of
the Revenue Board clearly established that abadi

exi sted at the lands of the appellants. He took us
through the rel evant docunents placed on record in
support of his submi ssions. The other |earned counsel
appearing in other appeals, while adopting the
argunents made by Shri Shanti Bhushan, made few nore
submi ssions in relation to facts of their respective
cases.

On the other hand, Shri Rakesh Dwivedi, |earned
counsel representing Respondent No. 2 (NO DA Authority)
made submi ssions in support and justification of the
i mpugned order. He urged that the Secretary, Mnistry
of Industries scrupulously and correctly followed the
directions given by this Court in considering the
representati ons made by the appellants and after
recordi ng finding of fact and after considering the
feasibility of releasing the |ands from acquisition
under Section 48(1) rejected the representations.
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There has been a detailed consideration of every one of
the contentions urged on behalf of the appellants in
the light of the material that was avail able on record.
According to the | earned senior counsel the Hi gh Court
was right and perfectly justified in not interfering
with the finding of fact recorded by the Authority in
dealing with their representations; the Hi gh Court on
consi deration of the contentions, urged on behal f of
the appellants, by a considered order, upheld the order
of the Authority and rightly so.

We have carefully considered the respective
contentions. In the inpugned judgment, the H gh Court
at the outset before taking up the rival contentions
for consideration held that the adm nistrative

aut hority passing the inpugned order dated 3.12.1999
could not be expected to discuss each and every piece
of evidence threadbare as is required in a trial before
the judicial court; what is to be ascertained is as to
whet her in passing the inpugned order, the material and
evi dence onrecord had been considered to arrive at the
concl usi on_whi-l'e conmplying with the directions of this
Court. Keeping this inview, the H gh Court found that
the authority had recorded a finding on each and every
aspect required to be considered as per the directions
given by this Court. Dealing with the contention of
non- consi derati on of decrees of the civil suits in
respect of certain |ands as being abadi earlier to
passi ng of the notifications under Sections 4 and 6 of
the Act, the Hi gh Court noticed that this Court itself
in the aforenentioned judgnment observed that civi

court litigation could not bind the State authority as
the State of U.P. was not a party to those proceedings.
The Hi gh Court found that there was no force in the
concl usion that the appellants were not given
opportunity of hearing on the ground that the perusa

of the order passed by the authority shows that the
opportunity of hearing was given and hearing took place
on 4.11.1999 when the appellants were represented
through their counsel and the evidence placed onrecord
was al so considered. The H gh Court also took the view
that consideration of all the representations of the
appel l ants by the authority and passing of comon order
did not suffer fromany defect or infirmty because the
entire material and evidence placed before it had been
consi dered before passing the inmpugned order. The Hi gh
Court also rejected the contention that the spot

i nspecti on was nade ex-parte by the party concerned
observing that it was clear from paragraph 9 of the

i mpugned order dated 3.12.1999 that the spot inspection
was nmade after due notice to the appellants; two of
them nanmely Veer Singh and Jai Singh were present also
at the tine of spot inspection while others abstained
for the reasons best known to them Touching the
guestion relating to existence of abadi, and the Govt.
policy regarding acquisition of such |and, the Hi gh
Court observed thus:

"Accepting the case of the petitioners

that even before the Notifications under

Section 4 and 6 of the Land Acquisition

Act there was sone stray Abadi in the

plots of the petitioners at scattered

points in the vast area of acquired

land, it could not inhere in thema

right to get their land released from

acquisition. It may be pointed out that
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as per Section 3(a) of the Land
Acqui sition Act, the term’land’ even
i ncl udes buil ding and super structures.
Needl ess to say, 'building’ is a thing
permanently attached to the earth.

Therefore, the State CGovernnent has
right to acquire the Iand of the
petitioners in spite of there being
Abadi at sone points. Actually it was
for the reason that their |and had been
found to be in their possession that
Section 48 of the Land Acquisition Act
was held to be applicable and the
Supreme Court gave them opportunity to
nake representations tothe State
Governnent for releasing their |and from
acquisition. But the apex Court nade it
clear that the entire matter was |eft at
| arge for consideration of the State
Authority. 1t was directed that in case
of the appellants (petitioners) filed
witten representations, the appropriate
authorities of the State Governnent were
to consider the sang regarding
feasibility of rel easing such |and from
acqui sition under Section 48(1) of the
Land Acqui sition Act on the ground that
there were Abadis on'these |ands at the
rel evant time and were governed by any
State policy in force at the time of
i ssuance of notifications under Section
4 and 6 for not acquiring the | ands
havi ng such Abadi and the sane had
continued to be in force till the date
of the representation. It should be
poi nted out that |arge area of |and
i ncluding the land of the petitioners
had been acquired for the public purpose
of pl anned devel opnent of District
Gnhazi abad (now Di strict Gautam Buddha
Nagar). Obviously, such public purpose
was to be frustrated if the stray and
scattered |l and of the petitioners
conprised in the acquired huge area was
to be rel eased fromacquisition.

As for the Government policy to
rel ease such Abadi |and from
acqui sition, reliance has been placed
fromthe side of petitioners on a letter
dat ed 08.08. 1997 i ssued by the Board of
Revenue to all the Commi ssioners and
District Magistrates of the State (Part
of the representati on Annexure-2 to the
wit petition No. 7561 of 2000). The
said letter dated 08.08.1997 directs
that at the time of acquisition of any
area, the village Abadi be left out from
acqui sition. Cbviously, it is of much
recent origin having nothing to do at
the time when the notifications under
Section 4 and 6 of the Land Acquisition
Act were issued in respect of the |and
in question on 05.01.1991 and 07.01. 1992
respectively.

The crux flowing fromthe inpugned
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order dated 03.12.1999 is that the
representations of the petitioners did
not command thenselves to the State
CGovernment for acceptance as there was
no Governnent policy at the time of

i ssuance of notifications under Section
4 and 6 of the Land Acquisition Act on
05.01. 1991 and 07.01. 1992 respectively
in respect of the disputed |and, not to
acquire land conprising some Abadi which
m ght have continued till the time of
the maki ng of representations by the
petitioners."

The Hi gh Court al so observed that the other ground

for rejection of representation by the Authority was
that the release fromthe acquisition the |ands of the
appel  ants woul d frustrate the very public purpose for
whi ch the acquisition was nade; i n other words, it was
not feasible to release | ands from acquisition and that
there was substantial conpliance of the directions
given by this Court. After discussion and in the |ight
of observation made in the inpugned judgment, the High
Court found that the inpugned order dated 3.12.1999
passed by the conpetent authority rejecting
representations of the appellant on a detailed

consi deration and supported by sustainable reasons was
right and justified. It is further stated in the

i mpugned order that when the State Governnment after
giving full opportunity of hearing to the appellants
and after consideration of the entire material and

evi dence has chosen not to rel ease their lands from
acqui sition under Section 48(1) of the Act, no fault
can be found with the same.

In the light of the comrents nade on the order
dated 3.12.1999, passed by the conpetent officer
rejecting the representations of the appellants that
the conpetent authority did not follow the directions
given by this Court; the order passed was arbitrary and
unfair and that the material placed before the
authority was not properly considered; proper
opportunity was not given and relied on the spot
i nspection report nade ex-parte, we think it is
appropriate to look to the very order to find out
whet her the comments and criticismmade on the said
order is justified or not. 1In the said order it is
clearly stated that pursuant to the orders dated
15.7.1998 and 6.9.1999, made by this Court, the
appel l ants were heard on 4.11.1999 in the neeting hal
of Noida; the appellants were represented by their
counsel ; at the hearing officers of Noida and officers
of District Administration were also present; reference
is made in the matter to the directions given by this
Court in the judgnent dated 15.7.1998, as contained in
par agraph 31 of the judgnment. The order al so shows
reference to and considerati on of evidence pl aced
before the authority. It is also noticed in the order
that the SDM Dadri inforned that according to Revenue
records that among the disputed plots of |and many
pl ots such as 261(mn), 262(mn), 256, 260, 263 and 293
wer e purchased by persons from outside (not origina
villagers) during the crop years 1391 to 1393 (1984-
1986) and afterwards and demand to rel ease the | ands
fromacquisition has been nade by them Anbng them
nost of the persons not being villagers are residents
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of other cities such as Meerut, Ludhiana, Jammu, New
Del hi, Chandi garh, Nasik, Amritsar and other cities.
The above-nentioned survey nunbers have been purchased
by these persons as agricultural |land on the basis of
addresses in the other cities. These very addresses
are recorded in the Revenue records also. It is also
stated in the inpugned order that after hearing the
argunents and perusing the evidence the parties were
asked by the Authority to be present at the spot and
explain the position. The Authority inspected the spot
along with persons fromthe District Administration and
of ficers of Noida. Anmong the appellants Veer Singh and
Jai Singh were present. 'No other |andowner cane to the
spot. On the spot only small 5-7 years old
constructions were found. Seeing the constructions it
was felt that the constructions were scattered on plots
of land and no abadi of village was present there. It
is also noticed that even the constructions found in
the scattered position appear to have been nmde after
i ssuing Sections 4 and 6 notifications. It is also
observed that the constructions were nmade without
perm ssion of the Conpetent Authority. There is a
detail ed di scussion in respect of each one of the five
aspects mentioned in paragraph 31 of the judgment of
this Court in On Prakash case, with reference to the
material placed on record. It is noticed that the
di sputed plot nunbers are situated up to far away
pl aces on the |lands attached with the village, |eaving
whi ch the acquisition proposal could not have been
prepared by the authority because these khasras nunbers
are in between other nunmbers in the sector plan
Dealing with these aspects it is stated thus: -

"The policy of U P. admnistration
in only not to unnecessarily acquire the
abadi s of the village. The origina
abadi |and of the village has not been
acquired by the authority. This
i nference has been put up that out of
the disputed khasra Nos. in nany Khasra
Nos. i.e. 262 Mn, 256 min, 260, 263 and
293 the |l and has been purchased by nany
persons from out side during crop year
1391 to 1393 and are denandi ng for
denotification of |and before the
honour abl e court. Anmong them nost
persons are not original residents of
the village. They are residents of
Meerut, Ludhi ana, Jammu-Kashmr, New
Del hi, Chandi garh, Nasik and Anritsar
etc.

Above mentioned khasra Nos. have been
purchased as agricultural |and. Those
peopl e by whom the | and has been
purchased are not original residents of
Noi da and are outsiders such persons
have purchased the | ands on the very
basis of their outside addresses and the
sane basis the entries in the I and
records (khatoni) exist. The entry nade
in the land record and on 17-9-88 sale
for khasra No. 290, between Shri Sukhbir
Singh S/o Shri Bhi kan Singh Resident of
Village and Snt. Sudarshan Kathuria Wo
Shri Prem Lal Kathuria resident of 6/133
Ceeta Palli, New Del hi has been executed
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and it is clear fromthis that this was
agriculture land there was no
construction on it and possession of
vacant plot was transferred to the
purchaser and it has al so been shown in
this sale deed that there is no
construction in it and whenever the
purchaser is to construct any building
on it the same would be done under the
rul es made by Conpetent O ficer

Thi s argunent has been put forward by
the petitioners that no arrangenent
(consolidation) of abadi |'and has been
done after the year 1930 and abadi on
the land, room boundary is since 1973,
and this has al so been said that by
| eaving out the Iand no plan of - Noida is
effected. . This argunent was put up by
Noi da that all” these khasra Nos. have
been sol d and purchased afterwards and
all constructions are after sending
proposal for Section 4/17. This was
al so said by Noida that theland in
guestion is pent of ‘'sector 44 and that
devel opnent work has been done on al
sides of it, so by |leaving out such | and
will adversely effect planned
devel opnent of Noida."

In para 11 of the order the Conpetent Authority
has concl uded thus: -
"11. The contendi ng parties were
heard. Al records concerned with this
matter were studied. The information
given by District Magistrate Gautam Budh
Nagar and after spot inspection, | have
arrived at the conclusion that at
present abadi has not been found on the
di sputed | and and so question of
exi stence of abadi at tinme of section
4/ 17 and 6/17 on the disputed | and does
not arise. The constructions that have
been found in scattered position has
been done after issuance of section 4/17
and 6/17 notifications and for this
pur pose no perm ssion has been obtai ned
from Noida and the construction is not
| egal. Denotification of land from
acquisition will adversely effect the
pl anned devel opnent of Noida, the
di sputed khasra Nos. full in sector-44
and the |l and near these has been
devel oped by Noida. The interna
devel opnent plans of this area such as
sewer, drai nage, roads, park, comunity
spot will be adversely effected on
| eaving out these khasra Nos. So in
this condition denotification of these
pl ots under section 48(1) of Land
Acqui sition Act is not possible.™

Pursuant to the order dated 20th Septenber, 1999
passed by this Court in Contenpt Petition (C) No.274
and 281 of 1999 (in S.L.P.(C) No. 6036/99), an O ficer
of this Court went to the spot on 30th Septenber,
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1999 after issuing notice to the parties and conducted
survey in Khasra No. 242 situated at village Chalera
Bangar and nmade a detailed report along with the nap
and photographs. It was subnitted on behalf of the
petitioners in Contenpt Petition (C) No. 274/1999 that
1/4th of the land in Khasra No. 242 does not bel ong
to themand the sane is not in dispute and as such the
existing structures on this 1/4th of the | and nay not
be required to be identified. The land in Khasra No.
242 has been divided into two parts for the purpose of
survey of existing structures i.e. 3/4th of the |and
(L shapped) nmarked as Portion A and 1/4th of the | and
not in dispute is narked as Portion B on the map. The
structures found in 3/4th of the |and narked as
Portion A on the map are shown in details and the
correspondi ng phot ographs al so are annexed to the
survey report. As-can be seen fromthis survey report,
boongas (for storing fodder), bitooras (for storing
dung cakes), thatched huts with wooden pillars and sone
with side walls of bricks are existing in Portion A of
the map occupying snall areas and are scattered. There
were al so broken boundary wal I's of bricks wi thout
foundation and there were broken walls perhaps of roons
of small neasurenents. The concl usion of the survey
report reads:-
"EXxi sting structures on the entire | and
of Khasra No. 242, village Chal era
Bangar, NO DA, District Gautam Budh
Nagar, U.P. as on 30.9.1999: -

3/ 4th |l and 1/'4th | and

(Portion A) (Portion B)

Boongas 5 3

Bi t oor as 27 9
That ched Huts 3 106/ 32
Devast han 3 -
That ched Cattl e-sheds - 3
Khor in cattle-sheds - 2
Vel | 1 -
Handpunp with
El ectric notor 1 -
Fenced Area At 4 pl aces -
Br oken boundari es/
Walls with scattered
Bricks. No conplete
Structure exists there At 8 places -

Heap of stone-dust At 1 place -
Heap of stones At 2 places
St acks of New bricks At 2 pl aces

The survey of the existing structures
entrusted to nme had been conpleted with
the cooperation of all concerned around
2.30 p.m on 30th Septenber, 1999.

As directed, the above survey report

al ongwi t h map and phot ographs of Khasra
No. 242 is subnmitted for kind perusal of
the Hon’ ble Court."

Now we notice the rel evant provisions of statutes
in the light of the subm ssions made on either side.
The rel evant portions in the Uttar Pradesh Industria
Area Devel opnent Act, 1976 (for short ‘the 1976 Act’)
read as under: -
"An Act to provide for the constitution
of an Authority for the devel opnent of
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certain areas in the State into
i ndustrial and urban township and for
matters connected therewith.”

"2 Definitions
(a) to (C). v
(d) "I ndustrial devel opment area"

nmeans an area declared as such by

the State Governnent by

notification;

(e) "Cccupi er” means a person
(including a firmor body of

i ndi vi dual s whet her incorporated or
not) who occupies a site or

buil ding within the industria

devel opnent area and includes his
successors and assigns;

(f) "transferee" nmeans a person
(including a firmor other body of

i ndi vi dual's, whether i ncorporated

or not) to whom any |and or

buil ding is transferred in any

manner what soever, under thi s Act

and includes his successors and
assigns; "

"6. Functions of the Authority (1)

The object of the Authority shall be to
secure the planned devel opnent of the

i ndustrial devel opnent areas.

(2) Wt hout prejudice to the
generality of the objects of the

Aut hority, the Authority shall perform
the follow ng functions: -

(a) to acquire land in the industria
devel opnent area, by agreenment or

t hrough proceedi ngs under the Land
Acqui sition Act, 1894 for the

pur poses of this Act;

(b) to prepare a plan for the

devel opnent of the industria

devel opnent area

(c) to demarcate and devel op sites for
i ndustrial, comercial and

resi dential purposes according to

the pl an;

(d) to provide infrastructure for

i ndustrial, comercial and

resi dential purposes;

(e) to provide ameniti es;

(f) to allocate and transfer either by
way of sale or |ease or otherw se

plots of land for industrial

conmercial or residential purposes;

(9) to regul ate the erection of
bui | di ngs and setting up of

i ndustries; and

(h) to lay down the purpose for which a
particular site or plot of |and

shal | be used, nanely for

i ndustrial or comrercial or

residential purpose or any ot her

speci fied purpose in such area."

"8. Power of issue directions in
respect of erection of building (1)
For the purposes of proper planning and
devel opnent of the industria




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 22

devel opnent area, the Authority may
i ssue such direction as it may consider
necessary, regarding -

(a)

(b) the alignment of buildings on any
site,

(c) the restrictions and conditions in

regard to open spaces to be
mai ntai ned in and around buil di ngs
and hei ght and character of

bui I di ngs;

(d) the nunmber of residential buildings
that may be erected on any site"

"9. Ban on erection of buildings in
contravention of regulations (1) No

person shall erect or occupy any

buil ding in the industrial devel oprment
area in contravention of any building
regul ati on made under sub-section (2).
(2) The Authority may by
notification and with the prior approva
of the State CGovernment make regul ations
to regul ate the erection-of buildings
and such regul ations nmay provide for al
or any of the following matters, nanely
(a)

(b) lay out plan of the building
whet her industrial, comrercial or

resi denti al

(c) the hei ght and slope of the roofs
and fl oors of any building which is
intended to be used for residentia

or cooki ng purposes;"

"10. Power to require proper

mai nt enance of site or building If- it
appears to the Authority that the
condition or use of any site or building
is prejudicially affecting or is likely
to affect the proper planning of, or the
anenities in any part of the industria
devel opnent area or the interests of the
general public there, it may serve on
the transferee or occupier of that site
or building a notice requiring himto
take such steps and within such period
as may be specified in the notice and
thereafter to maintain it in such manner
as may be specified therein and in case
such transferee or occupier fails to
take such steps or to maintain it
thereafter the Authority may itself take
such steps or nmaintain it, and realize
the cost incurred on it from such
transferee or occupier."”

"17. Overriding effect of the Act

Upon any area bei ng declared an

i ndustrial devel opnent area under the
provisions of this Act, such are, if
included in the master plan or the zona
devel opnent plan under the Uttar Pradesh
Urban Pl anni ng and Devel opnent act,

1973, or any other devel opnent plan
under any other Utar Pradesh Act, with
effect fromthe date of such declaration
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be deened to be excluded from any such

pl an. "

"19. Power to make regulations (1)

The authority may with the previous
approval of the State Governnent, make
regul ati on not inconsistent with the
provisions of this Act or the rul es nade
t hereunder for the adm nistration of the
affairs of the Authority.

(2) In particular, and w thout
prejudice to the generality of the

f oregoi ng power, such regul ati on may
provide for all or any of the follow ng
matters nanely, -

(a) t he summoni ng and hol.di ng of
nmeetings of the Authority the tine

and pl ace where such neetings are

to be held, the conduct of business

at such neetings, and the nunber of
nmenbers necessary to forma quorum

t her eat ;

(b) the powers and duties of the Chief

Executive Oficer;

(c) the formof regi ster of application
for perm ssion to erect a building;

(d) the managenment of properties of the
Aut hority;

(e) fees to be levied in the discharge

of its functions;

(f) such other matters as are to be

provided for in regulation.”

Regul ation (4) of Building Regul ations reads: -
"4, Building permit required No

person shall erect any buil ding w thout
obtaining a prior building permt

thereof, fromthe Chief Executive

O ficer in the manner hereinafter

provi ded. "

A Notification was published in the Gazette No.
4157H / XVI'11-11 dated 17th April, 1976 in exercise
of powers in clause (d) of Section 2 read with
Section 3 of the 1976 Act declaring the area
conprising the villages nmentioned in the Schedul e
annexed as an industrial area to be called the " New
khla Industrial Devel opment Area". |In the Schedul e,
the village Chalera Bangar is found at Sr. no. 16
included in the said industrial area.

The rel evant provisions contained in the United
Provinces Village Abadi Act, 1948 (for short ‘the 1948
Act’)read: -

"Preanble :- Wereas it is expedient to
regulate in certain respects the

rel ati ons between | andl ords and house-
owners in village abadis in the United
Provi nces;

It is hereby enacted as foll ows:

(1) .

(2) Interpretation and definitions - In
this Act, unless there is sonething
repugnant in the subject or context-

(1) "village abadi" means any land in
a village which is or, but for an
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error or om ssion, would have been
recorded as such in the revenue
records.

(2) "Landl ord" neans the proprietor
of the land constituting the

vill age abadi and includes a sub-
proprietor or under-proprietor

t her eof .

(3) "House owner" nmeans a person, nhot
bei ng the | andl ord, who owns a

house in a village abadi

(3) Presunption regarding existing
houses All houses built in a village
abadi and existing on the 15th day of
August, 1947, shall unless the contrary
is proved, be presunmed to have been
built with the consent of the landlord.
(4) House owner’s right of user

Not wi t hst andi ng any custom or usage to
the contrary in any village, a house

owner nay
(a) convert his kachcha house into
pucca, and

(b) make such construction in the sahan

darwaza, or |and appurtenant to

such house as nay be necessary for
agricultural or domestic purposes,

(c) rebuil d or ‘renovate his house
whet her kachcha or pucca or both;

subj ect to any other law for the

time being in force."

The rel evant provisions of the U P. Land Revenue
Act, 1901, (for short ‘the 1901 Act’) read:-
" 28. Mai nt enance of map and fiel d-
book The Col l ector shall, in
accordance with rul es nade under Section
234, maintain a map and fi el d- book  of
each village in his district, and shal
cause annually, or at such | onger
intervals as the State Government may
prescribe, to be recorded therein al
changes in the boundaries of each
village of field and shall correct any
errors which are shown to have been made
in such map or field-book
32. Record-of-rights There shall be a
record-of-rights for each vill age
subj ect to such exception as may be
prescri bed by rul es nmade under the
provi sions of Section 234. The record-
of -rights shall consist of a register of
all persons cultivating or otherw se
occupyi ng | and specifying the
particulars required by Section 35.
33. The annual register (1) The
Col  ector shall maintain the record-of-
rights and for that purpose shal
annual ly, or at such longer intervals as
the State Governnent nmay prescribe
cause to be prepared an anendnent
regi ster mentioned in Section 32.
(2) to (8) «viii "

"52. Record to be prepared in re-survey
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When any | ocal area is under survey
operations, the Record Oficer shal
prepare for each village therein a map
and fi el d-book; which shall thereafter
be mai ntai ned by the Collector as
provi ded by Section 28 instead of the
map and fiel d-book previously
exi sting."

"54. Revision of map and records (1)
For revising the map and records under
this Chapter, the Record O ficer shal
subj ect provisions hereinafter
cont ai ned, cause to be carried out
survey, map correction, field to field
Partal and test and verification of
current annual register in-accordance
with the procedure prescribed.

(2) After the test and verification
of the current annual register in
accordance with sub-section (1), the
Nai b- Tahsi |l dar-shall correct clerica
nm stakes and errors, if any in such
regi ster, and shall cause to be issued
to the concerned tenure-hol der and ot her
person interested, 'notices containing
rel evant extracts fromthe current
annual register and such other records
as may be prescribed, showi ng their
rights and liabilities in relation to
| and and m st akes and di sputes

di scovered during the operations
mentioned in the said sub-section."

It is no doubt true that conclusion on point no. 1

rai sed i n paragraph 11 of the judgnent in the case of
Om Prakash (supra) was recorded against the State but
ultimately effective and operative order is to be seen
in paras 31 and 32 of the said judgnent. The ultinmate
direction was to consider the representations of the
appel l ants for releasing the |Iands fromacquisition
under Section 48(1) of the Act on being satisfied of
the five aspects mentioned in para 31 of the judgnent.
It is also nade clear in the said paragraph that this
Court did not express any opinion on the question

whet her the appellants’ |ands had such Abadi on the
date of Section 4 of Notification which would attract
the State policy of not acquiring such | ands and

whet her such policy had continued thereafter at the
stage of Section 6 notification of 7.1.1992 and whet her
such policy was still current and operative at the tine
when the appellants’ representations came up for

consi deration of appropriate authorities of the State

CGover nmrent . It is further stated that it will be for
the State authorities to take the inforned decision in
this connection. In the same paragraph, it is stated

that "we may not be understood to have stated anything
on this aspect nor are we suggesting that the State
nmust rel ease these lands fromacquisition if the State
authorities are not satisfied about the nmerits of the
representations”. This Court went on to say in
paragraph 32 that the entire matter is left at |arge
for the consideration of the State authorities on the
appel l ants’ representations. It is further stated that
if the representations were nade within the given tine,
then the appropriate authority of the State CGovernnent
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shal | consider their representations regarding the
feasibility of releasing of such |ands from acquisition
under Section 48(1) of the Act on the ground that there
were "abadi s" on these lands at the relevant tinme and
are governed by any existing State policy for rel easing
such lands from acqui sition

Thus, it is clear that it was open to the State
authorities to consider regarding the feasibility of

rel easi ng such |l ands from acquisition under Section
48(1) of the Act after taking into consideration the
observati ons made and directions given in paras 31 and
32 as aforenentioned. W have already noticed above
that the Conpetent Authority of the State gave hearing
to the appellants, considered the evidence and nateria
pl aced on record and exam ned the contentions raised on
behal f of the parties in conpliance with the directions
gi ven and observations nade in paras 31 and 32 of the
judgrment of this Court. The State Authority came to
the concl usion for the reasons al ready stated above
that having regard to vari ous aspects including

devel opnent _scheme, it was found not feasible to

rel ease the lands of the appellants under Section 48(1)
of the Act. The Hi gh Court did not find any good
ground to disagree with the findings of fact recorded
by the State Authority and also found that the State
authorities duly considered the directions given and
observations nmade by this Court as contained in paras
31 and 32 of the judgnent.

The 1976 Act provides for the constitution of an
authority for the devel opnent of certain areas in-.the
State. A notification was published in the Gazette
dated 17.4.1976 under the Act declaring the area
conprising the villages nmentioned in the Schedul e
cal l ed the "New Okhla Industrial Devel opment Area".

The vill age Chal era Bangar is one of the villages

i ncluded in the Schedule and the | ands in question are
in the same village. The function of the authority
under Section 6 of the Act is to acquire the land i'n
the notified area by the agreenment or through the
proceedi ngs under the Land Acquisition Act, to prepare
a plan for the devel opment of the industrial area, to
provide infrastructure for industrial, comrercial and
residential purposes, to regulate the erection of
bui | di ngs and setting up of the industries and to lay
down the purpose for which a particular site or plot of
| and shall be used nanely, for industrial, comrercial

or residential or for any other specified purposein
such area. Section 8 authorises the authority to issue
directions such as the alignnment of buildings on any
site, the restrictions and conditions in regard to open
spaces to be mmintained in and around buil di ngs and

hei ght and character of buildings and the nunber of
residential buildings that may be erected on any site.
Section 9 inposes a ban on erection of buildings in
contravention of regulations. As is evident fromthis
Section, no person could erect or occupy any buil ding
in the industrial devel opment area in contravention of
any building regul ati on made under the Act. Regulation
4 of Building Regulations shows that no person shal
erect any buil ding without obtaining a prior building
permt thereof fromthe Chief Executive Oficer in the
nmanner provi ded.

There is no material to show that the

constructions and structures said to be existing in
the Abadi area were existing prior to the Notification
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i ssued on 17.4.1976 as no village nap or other
docunents show the sane in the | arge area of Abad
claimed by the appellants. Certain provisions of the
U. P. Land Revenue Act are already extracted above.
Looking to the said provisions, it is clear that field
books, maps, record of rights and annual register had
to be maintained. There could be resurvey and revision
of map and records. The argunent was advanced on
behal f of the appellants that Abadi existing |ong back
could not continue to be the sane; over the years when
fam lies grew, population increased, necessarily
correspondi ng abadi area al so increased; new
constructions and structures canme up. |If that be so
then the sane thing could have been reflected in the
records and the map maintained under the 1901 Act.
Similarly, it is not shown that such structures or
constructions were put up with the permssion as

requi red under the provisions of the Act and the

Regul ations. ~Section 10 of the Act even provides for
ordering ‘proper nmaintenance of site or building if it
appears to the authority that the condition or use of
any site or building is prejudicially affecting or is
likely to affect the proper planning or the nmaintenance
in any part of the i'ndustrial devel opment area or the

i nterest of the general public thereto requires that
the Authority could direct the transferee or occupier
of the site or building to take steps wi-thin the period
specified to maintain a site or building in such manner
as may be specified.. Wien the |arge area of about 496
acres of |and was acquired for planned devel opnent of

i ndustrial area called New Ckhl'a Industrial Devel opnent
Area and the object and purpose of the Act is sought to
be achi eved as provided in the Act, the authority has
power to acquire the lands and to give necessary
direction or take steps to maintain and regul ate the
sites and buildings in the area. The State Authority
havi ng el aborately consi dered the evidence avail abl e on
record found that the clains of the appellants as to
Abadi is spread over in a scattered manner in a large
area apart from bei ng whet her that was an Abadi or not
and whether it was existing prior to the issue of
Notification in 1976. Having regard to all aspects,
the authority found that it was not feasible to rel ease
the lands of the appellants from acquisition under
Section 48(1) of the Act. As is evident even fromthe
survey report that boongas, bitooras, thatched huts,

t hat ched sheds etc. occupied a small area but were
spread over to a long distance. The photographs show
that large area is open land even in the so-called
Abadi area, so an individual assuming could claimsone
area as abadi that could be a small area appurtenant to
his residential house or a farmhouse or any cattle
shed etc. but the appellants claimfor |arge area
covering few acres of |land as abadi, is untenable. All
the nore so, when it could not be legitinmately clai nmed
or asserted that they were regularly living in those
structures of very kachcha type. The nature of the
construction, their age fromits appearance, etc., give
an inpression that they were hurriedly planted at |ater
dates only to circunvent the | and acquisition

pr oceedi ngs.

As already stated above, the Conpetent Authority

in conpliance with the directions given by this Court
in On Prakash case, in the light of observations nade
therei n having considered the evidence placed on record
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and after hearing the parties, recorded findings and
held that it was not feasible to release the |ands of
the appellants from acquisition. Fromthe inpugned
judgrment of the High Court it is clear that the High
Court kept in view the scope and judicial reviewin
dealing with the inpugned order dated 3.12.1999, passed
by the Conmpetent Authority. |In Conm ssioner of |ncone
Tax, Bonbay and ot hers vs. Mhindra and Mahindra
Limted and others [(1983) 4 SCC 392], this Court,
while stating that by now, the paranmeters of the
Court’s power of judicial review of adm nistrative or
executive action or decision and the grounds on which
the court can interfere with the same or well settled,
proceeded to say further in para 11, thus: -

"11. ... I ndi sputabely, it is a

settled position that if the action or

decision is perverse or is such that no

reasonabl e body of persons, properly

i nformed, ‘could come to or has been

arrived at by the authority msdirecting

itself by -adopting a w ong approach or

has been influenced by irrel evant or

extraneous matters the Court would be

justified in interferingwith the

sanme. "

In the sane decision it is also stated that in

exam ning the validity of an order in-such matters the
test is to see whether there is any infirmty in the
deci si on nmaki ng process and not the decision itself.
Fromthis decision it is also clear that when choices
are open to the authority it is for that authority to
deci de upon the choice and not for the court to
substitute its view The High Court keeping in view
the scope of judicial reviewin such nmatters consi dered
the respective contentions raised before it. On
finding that the Authority passed the inpugned order
dated 3.12.1999 on proper consideration of the evidence
pl aced before it and after hearing the parties in the
light of the directions given and observati ons nade by
this Court in the case of Omn Prakash, did not consider
it appropriate to interfere with the inpugned order.

We do not find any good or valid reason so as to
interfere with the inmpugned judgnment of the H gh Court
affirmng the order passed by the Authority.

Thus, taking an overall view of the matter having
regard to the facts of the case, in the light of |aw
applicable to them and keeping in view the parameters
stated by this Court in paras 31 and 32 of the judgnent
in On Prakash case, the authority rejected the
representati ons made by the appellants and the Hi gh
Court affirnmed the same and rightly so in our opinion
Under these circumstances, we decline to interfere with
the inpugned judgment. Consequently these appeals are
di smssed with no order as to costs. In view of

di smi ssal of appeals, contenpt petitions also stand
di sm ssed




