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The appel | ant ~abovenaned was chargesheeted by Erode
Tal uk Police Station for an offence under Section 302 |IPC (on
two counts) and Section 506 | PC before the Judicial Mgistrate,
Erode, for having commtted the nmurders of Arisikarar alias
Nachi mut hu (D-1) and Beedi karar alias Nachi-nuthu Gounder
(D-2) due to previous ennmity and for further having threatened
certain others who tried to intervene in the incident which led to
the death of D-1 and D-2. Learned Sessions Judge, Periyar
District, after trial, came to the conclusion that the prosecution
has established that the appellant had committed the said
nmurders, hence, found himguilty of offence punishabl e under
Section 302 on two counts and convicted and sentenced himto
[ife inprisonment on each of the said count and further held
himguilty for an of fence puni shabl e under Section 506 I'PC and
convi cted and sentenced himto undergo RI for a period of one
year. He directed that all the sentences should run concurrently.

The appeal of the appellant before the Hi gh Court of
Judi cature at Madras bei ng unsuccessful, the appellant is before
us in this crimnal appeal. The prosecution case, stated briefly,
is as follows :

The famly of the accused was originally staying in a
vill age call ed Vel ayut hanpal ayam and noved about 25 years
before the date of the incident fromthe said village to
Thottani chatram His famly menbers were agricultura
| abourers. It is stated that the accused had 2 brothers and 2
sisters out of which Saraswathi al so known as Sarasu, the el der
sister, was doing the work of agricultural |abourer. About 15
years prior to the incident in question, one of the sons of
deceased D-1, nanely, Mithusamy and another friend of his
al so known as Mit husanmy @ Ki dakarar son of Chi nnappa
Gounder had raped the said Sarasu. In regard to this incident, a
Panchayat was called and there was a suggestion that either of
the persons involved in the said rape incident should marry the
sai d Sarasu which was not agreed to by D-1 and the latter had
threatened the famly of the appellant to banish the said Sarasu
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fromthe village because of her bad character. The appellant’s
fam |y being hel pl ess, had to send her away to Madras where

she lived for sonetinme and about 4 years before the date of the

i nci dent, she had cone back to the village along with another

per son whom she clainmed to have married and on comng to

know of the said incident of rape, her husband is supposed to
have taken her away to a place called Karai kudi. The further

case of the prosecution is that thereafter about 2 years prior to
the date of the incident, the said Saraswati again cane back to
the village alone and when D-1 cane to know of the sane, he

call ed the appellant and warned himthat if Sarasu has all owed
to stay in the village, he would arrange for a boycott of the
famly by other villagers, therefore, he directed the appellant to
take Sarasu away fromthe vill age because of which Sarasu had

to go away. It is the case of the prosecution that since then the
appel | ant entertained a grudge against D1 and was off and on
telling people that because of the deceased persons, his famly
had been ruined. Wth this incident in the background,

according to the prosecution, the appellant wanted to take
vengeance upon the deceased persons, hence, on 16.12.1990 at
about 1.30 p.m when the two deceased persons were working

on a piece of |land near about their house, he attacked themwith
a sickle, consequent upon which both the deceased died on the
spot. It is stated that this incident was w tnessed by PW1 who
is son of D1, PW2, Pal anisany, son of D2, one Thul as

Ammal , wife of PW2 and Rengasany son of D-2. The further

case of the prosecution is that the appellant after the attack took
to his heels with the bl ood stained sickle inhis hand. It is also
stated that as he was running, he met PW3, Chinnappa

Gounder and one Papayee @ Periyamual wife of 'D-1. It is the

case of the prosecution that the accused vol unteered an extra-
judicial confession of his assault on the deceased to these two
persons, namely, PW3 and Papayee and thereafter he ran

further away. The prosecution states that after seeing his father
and uncl e dead, PW1 went to the residence of PW11 V.K
Subramani am who was the Village Administrative Oficer

(VAO and narrated the incident to himwho recorded the

statenment of PW1 as per Ex. P-1 and read the sane over to

PW1 and obtained his signatures. Thereafter, PW11 is alleged
to have inspected the place of the incident and confirmed the
statement of PW1 to be correct and went to Erode Tal uk Police
Station along with PW1 and submitted Ex. P-1at about 4 p.m

to the Sub-Inspector (PW13) along with a special report of
PW11. PW 13, the Sub-Inspector then prepared an FIR in the
printed formin Ex.P-17 and sent the sane to the jurisdictiona
Magi strate and ot her higher officials by which tine PW14, the

I nspector of Police at the said Police Station came to the Station
and took over the investigation. It is stated that PW 14 al ong
with his other staff proceeded to the place of the incident. PW
1 and PW11 which is about 13 miles away fromthe Police

Station. On reaching the village, PW14 conducted the inquest

and recorded the statement of PW.1 and 2 and sonme others. He

sei zed sone bl ood stained articles, sent sone of themto the
Chemi cal Exam ner and arranged for the bodies of the deceased

to be sent for post nortem PWSD5, the doctor who conducted the
post nortem exam nation found 3 injuries on the body of D1

out of which injury No.3 had al nbost severed the neck of the
deceased and was hangi ng by the front skin of the neck. He

found another cut injury on the left hand of the deceased. On
the body of D-2 the doctor found a cut injury on the nape of the
neck extending till below the jaw bone up to the place called
angle. The said injury had cut the head whi ch was hangi ng from
the jaw bone and the skin on that part. The doctor opined that
the death was caused due to shock and bl eedi ng caused by the
said injuries on the bodies of the deceased. In the exam nation
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in chief the doctor had opined that the death of the deceased
m ght have been caused within a period of 16-24 hours before
the post nmortem The post nortemreport of the doctor was
marked as Ex. P-4. It is also stated by the prosecution that on
17.12.1990 the appellant went to the village Mettukkadai and
met the VAO of that village by name Chi nnasany at about 8

a.m and told himthat he had commtted the murder of the
deceased persons at their village and since he apprehended that
if he went to the Police by hinmself, he would be tortured. He
requested PW12 to take himto the Police Station and hand him
over. According to this witness he made a | engthy statenent

whi ch was taken down by himin witing and he had obtai ned

the signature of the accused on the sane. This extra-judicia
confession was narked as Ex. P-14, subject to objection

During the course of investigation it is alleged that on a
statenment made by the appellant MO 1 the sickle was recovered
along with certainbl ood stained clothes of the appellant.

M. N. Natarajan, |earned senior counsel for the
appel | ant, contended that the entire prosecution case is totally
unbel i evable. He pointed out that the investigation conducted
by PW 14 does not inspire any confidence whatsoever and
there is very serious doubt as to the tinme and pl ace of the
occurrence of the incident as also to the presence of the eye-

Wi t nesses. He pointed out fromthe evidence of PW16, 1O that
when he got to read the conplaint of PW1 he was not sure of
the facts narrated in the said conplaint. Therefore, even though
the name of the accused was nentioned in the conplaint, he

had decided to investigate to ascertain the real culprit by
inquiring with the eye witnesses hinself which according to the
| earned counsel, this itself shows even PW16 was doubtfu

about Ex.P.1. He al so contended that fromthe evidence of the
doctor in the cross-examnation, it is clear that the death in
guesti on had occurred about 39 hours before the post nortem

whi ch woul d take the tinme of death sonetine in the

eveni ng/ ni ght of 15.12.1990 which if it is correct would entirely
denol i sh the prosecution case. He also submtted that non-

exam nati on of the independent w tnesses as al so other eye-

wi t nesses who were the nmenbers of the fam |y of the deceased,
creates consi derabl e doubt on the prosecuti on case. He pointed
out that PW1 was not residing with D-1 and was staying

i ndependently with his famly about one and a hal f kil oneters
away fromthe house of D-1 therefore his presence at the tine

of the incident is also doubtful. Fromthe contents of Ex. P-1
the conplaint and the evidence of PW1 as well as the al leged
extra judicial confession nmade as per Ex. P-14, he pointed out
great simlarity in themas to the notive, nature of attack etc.
whi ch al so throws consi derabl e doubt on the prosecution case.

He al so pointed out the discrepancy between the oral evidence

of the two eye witnesses and the nedical evidence. Fromthis

he concl uded that the prosecution case cannot be accepted and
the courts bel ow have very lightly brushed aside the various

di screpanci es, omissions and glaring infirmties while comng
to the conclusion that the appellant was guilty of the offence.

M. T.L.V. lyer, |learned senior counsel appearing for the
State, countered the argunent of the | earned counsel for the
appel l ant by stating that the discrepancies and om ssions
poi nted out by the | earned counsel are of not such gravity that it
woul d vitiate the prosecution case. He contended that the courts
bel ow have correctly assessed the prosecution case and
eschewed such evidence as was not reliable and have relied
upon only pl ausi ble evidence and there being a finding of 2
courts concurrently, this is not a case in which the court should
interfere on re-appreciation of the evidence.

We have heard | earned counsel and carefully | ooked into
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the material on record. Fromthe evidence of PW5, the doctor,

we find that there is a possibility that the incident in question
m ght have occurred about 39 hours prior to the post nortem
Though in the examination in chief, PW5 has stated that the

time between the death and post nortem could be 16 to 24

hours which fits in with the prosecution case, in the cross

exam nati on he has very clearly stated that in this case death
woul d have been caused about 39 hours before the post nortem

whi ch woul d be sonetine after 5.30 p.m on 15.12.1990. This

the doctor has stated by taking into consideration the tine and
nmonth of the incident as also the tine required for the setting of
rigor nmortis and passing off of the same. According to the
doctor, in the nonth of Decenber in a place |ike Erode the rigor
nortis may set in after about 2 to 3 hours after the death. He has
stated that for the rigor nortis to reach fromthe leg to head, it
woul d take 12 hours and the same would remain in existence

for about another 12 hours. Thereafter, it would gradually
dimnish in the reverse direction i.e. fromhead to | eg taking
about another 12 hours and on this basis when he exam ned the
body of the deceased, he found the rigor nortis had reversed

al nost to the end of the |l egs. By thi's process he cane to the
concl usion that the death in question nust have occurred about

39 hours before post mortem Though the prosecution has re-

exam ned this witness on-other points, not a single question is
put to this witness inregard to this part of his evidence. Since
there is no cross exam nation on this point and there being no
other material to hold that the evidence of the doctor is either
not scientific or contrary to known nedical information, we

have to conclude that there is a strong possibility that the death
of D1 and D-2 coul d have occurred much prior to 1.30 p.m on
16.12.1990. If this doubt of ours is reasonable then the
prosecution case should fall to the ground straightaway. But in
view of the fact that the two courts bel owhave thought it fit to
rely on the evidence of eye witnesses and other circunstantia

evi dence, and the doctor’s evidence is only a probability, we
wi Il consider other materials independently of the evidence of
the doctor. It is an admitted fact that PW1 stays a few
kilometers away fromthe village where D1 was residing. D2

was D-1's brother and was residing . in a different house

opposite to that of D1 along with PW2, his wife and el der son
Rengasany. On the date of the incident it is stated that PW1
came to the house of his father D-1 and having found the house

| ocked he went to the house of D2 where he found PW2, his

wi fe and the other son Rengasany sitting. On being enquired

about D-1, he was told by these 3 persons that both his father
and their father had gone near the cattle-shed, therefore, even

t hough he had no specific work as such with his father instead

of spending time with P2 and others, he went to neet his

father near the cattle-shed. According to this witness, when he
went near the place of the incident, he saw the accused first cut
his father’'s head at the back of his neck forcibly with a sickle.
Though he shouted at the appellant not to cut, the appellant
proceeded to inflict 2 cuts on D-2 on the back side of his neck
At the same tinme he threatened this witness not to go near him

or else he would cut himalso. Thereafter it is stated by this
witness that he again cut his father D1 in the neck. He stated
that he, his cousin Pal ani sany, PW2 and non-examn ned

wi t ness Rengasany then chased the appellant but he fled from

the scene. Thereafter when he cane back to the spot of the

i ncident, he found both his father and uncle dead. If we

exam ne this evidence of PW1 along with the evidence of PW

5, the doctor, we find fromthe first blow of the sickle by the
appel l ant the head of D-1 had alnost totally severed and the

same was hanging by the skin of the neck on the front side. The
doctor has graphically explained this injury which shows that
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i medi ately after suffering the injury, D1 nust have died. But
the evidence of PW1 is that after he dealt the first blowto D1
on his neck, he dealt 2 other blows also to D2 severing his

head al nost fromthe body and then again he assaulted D-1 on

the neck. If PW1 s evidence is conpared with the nedica

evi dence then we notice that this w tness does not speak about

the injury to the hand. He al so says that after the chase of the
appel | ant he cane back and saw the dead body of D-1 and

notice the injury on his hand and chest but nowhere in his

evi dence he has stated that he had seen this part of the attack on
his father. Thus, as contended by the | earned counsel for the
appel l ant we do see this discrepancy in the evidence of PW1

(whi ch cannot be lightly brushed aside as contended by the

| earned counsel for the State). If we now exam ne the evidence

of PW2 in this regard we notice that after PW1 cane to the
house and enquired about the whereabouts of his father and

when they told himthat he was near the cattle-shed, PW2 says
that he, his wife and his brother followed PW1 to the pl ace
where their respective fathers were. They have not given any
reason what soever why they chose to . go to the said place while

all along they were sitting in their house. Then PW2 says that

he saw the appellant assault D-1 with a sickle on the neck. He

of course corroborates the evidence of PW1 by saying that

after the first attack on D-1, the appellant attacked D-2 twi ce on
his neck and his father D2 fell down on the spot. He al so says
that the appellant thereafter dealt the second bl ow on the neck
Wiile Iike PW1 he al so does not speak about the attack on the
chest and hand of D-1, therefore, his evidence also suffers from
the sane | acuna as that of PW1. The rest of the evidence of

PW2 is alnost in verbatimthe same as that of PWI1. If we

exam ne the evidence of these two w tnesses in the background

of the fact that there is some doubt asto the tinme of death of D
1 and D-2 as spoken to by the doctor, PW5 coupled with the

fact that the incident in questionhad occurred on a nid-day at a
pl ace where there were nearly 50 houses and none of those

persons are supposed to have seen the incident, creates doubt in
our mnds as to the prosecution case. Here we nay notice that

any independent eye-witness cited by the prosecution PW6 has

not supported the prosecution case. This w tness being the sister
of the VAO PW11, who had witten Ex. P-1 cannot be

presuned in any manner, as having been won over by the

accused nor is there any suggestion to that effect. It is also to be
noted at this stage that for reasons not expl ai ned, the
prosecution has failed to exanm ne the other two eye-w tnesses
viz., Rengasany s/o D-2 and Thul asi Ammal, w fe of PW2.

The defence has pointedly suggested that these w tnesses have

not been exam ned because of property dispute.in the famly

whi ch i s suggested as one of the possibilities for the nurders of
D-1 and D-2. There is also material on record to showthat the
land in which the deceased were digging was not their land and
the interference by the deceased with the possession of the |and
was not |iked by others who had an interest in the land. If that
be so, there were others who al so entertained aninosity with the
deceased apart fromthe appellant. In these circunstances, we
find it difficult torely on the testinony of these two interested
eye witnesses. In our opinion there is sufficient justification for
the | earned counsel for the appellant to contend that the
prosecution having failed to examne all the eye witnesses in
these facts and circunstances of the case, reliance can hardly be
pl aced on the evidence of PW.1 and 2 to convict the appellant.

In this context it nmay be necessary to note another fact
fromthe evidence of PW5 which reads thus : "Fromthe nature
of the injuries caused to Nachinutthu alias Ri ce man and
Nachi nutt hu al i as Beedi nan, we can say that nore than one
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person nore than one-weapon coul d have been used." This

evi dence of the doctor which again is not challenged coupl ed
with the possibility of the incident having taken place as
suggested by the doctor and the discrepancies in the evidence of
PW.1 and 2 make us hesitant to rely on the prosecution case.

At this juncture we may take note of the prosecution case
that the appellant had made an extra-judicial confession to PW
12, another VAO on the day follow ng the incident. Though the
courts bel ow have not placed any reliance on this confession
we take note of this document for the purpose of appreciating
the genui neness of prosecution case. A perusal of this
confession Ex. P-14 gives us an indication of the attenpt of the
prosecution to build a case against this appellant. This extra
judicial confession is so full of facts starting from about 25
years prior to the date of the incident and graphically details
what happened over these years to his sister and his famly
whi ch actually is the motive suggested by the prosecution for
the crime. Ex.  P-14is recorded in nearly 4 full pages, it not
only speaks of his motive to kill D-1 and D-2 but al so gives
graphi c details of the nature of the attack on the deceased and
also nmentions in detail the persons whom he saw during and
after the incident. In a manner of speaking, if this confession is
true the appellant had the foresight to guess as to who the
prosecution witnesses are going to be and gives an inpression
therefore, he was seeking to corroborate their future evidence.
In our opinion, this would hardly be the natural conduct of an
accused if he was voluntarily maki ng a confession. W further
noti ce the unimagi nable simlarity in Ex. P-14 and P-1 as al so
in the evidence of PW1 which supports the theory of the
defence that there was an attenpt by the prosecution to create
evidence in this case.

We also notice the fact that the notive suggested by the
prosecution for this dastardly attack is supposed to have taken
pl ace first 15 years before the date of the incident It is the
prosecution case that so far as Sarasu who is the cause behind
the entire issue, she had been sent away for the last tinme from
the village 2 years prior to the incident, therewas no fresh
i ncident thereafter. OF course the prosecution has tried to fill in
this hiatus by making PW1 state that the appellant every now
and then conpl ai ned about injustice done to his famly and
threatened to take revenge. That apart, there is nothing to show
that the appellant had tried to do anything untoward towards
those deceased persons during those two years or for that natter
even before that. Therefore in our opinion it is difficult to
accept that this appellant who was 29 years old at the tine of
the incident and was gainfully enpl oyed, woul d take recourse
to such a crinme which would put his entire career and future in
jeopardy. That apart it has conme in evidence that the appell ant
was engaged to be married within a few days after the incident
and all arrangenents for the marriage had been made. I'n such a
situation we find it extrenely difficult to believe that the
appel  ant woul d have conmitted this dastardly crine to settle a
score which was no nore in existence with D1 and D2, in the
manner stated by the prosecution.

For the reasons stated above, we allow this appeal, set

asi de the judgnents under appeal as also the conviction and
sentence i nposed on the appellant and direct his rel ease
forthwith, if not required in any other case.

The appeal is accordingly all owed.
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