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ACT:

Est at es Abolition-Term nation of 1 ease-Service of notice and
Paynment of conpensation, if and when necessary-Madras Estate
(Abolition and Conversion into Ryotwari) Act (Mdras XXV

1948), s. 20.

HEADNOTE

The principal question for deternination in these appeals,
arising out of wit petitionsfiledin the Hgh Court,
related to the validity of an order passed by the Board of
Revenue (Andhra) termnating the appellant’s |ease in
respect of certain state quarries situated in the
Venkatagiri Estate, which had been notified under s. 3 of
the Madras Estate (Abolition and Conversion into Ryotwari)
Act, 1948 (Mad. XXVI O 1948), under the second proviso to
S. 20(1) of the Act, on the finding that the said | ease was
granted subsequent to July |, 1945, and was for a ~period
exceeding one year, wthout giving the appellant three
nonths’ notice under the third proviso to that -section or
providing for conmpensation under sub-s. (2) thereof. The
appel l ant had al so claimed renewal of., the lease under r.
47 O the Mneral Concession Rules, 1949, which was rejected
by the Board as well as by the H gh Court. The  contention
on behal f of the appellant, in substance, was that the words
"such right" in the third proviso to S. 20(1) referred to
the right mentioned in the second proviso, nanely, the right
created on or after July 1, 1945, and thus nade applicable
to it the provision of sub-s. (2)of the section, and before
such right could be termnated the provisions of the third
proviso relating to notice and sub-s. (2) as to conpensation
had to be conplied wth.

Hel d, that the contention raised on behalf of the appell ant
was w t hout substance and nust be negati ved.

The schenme of the Act was to render all rights created after
July 1, 1945, and for a period exceeding one year
ineffective and s. 20, properly construed, made it anply
clear that its second proviso was a sel f-contai ned provision
that rendered such rights void agai nst the Governnent and,
even if they were voidable and not void, the aid of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

third proviso was wholly uncalled for. The third proviso
nmust be held to refer solely to termnation of rights
created before July i, 1945,

A M S S V. M &Co. v. The State of WMadras, |.L.R
(1953) Mad. 1175, referred to.
553

The rule framed by the Madras Governor in exercise of the
powers conferred on himby s. 67(6) and (2) of the Act could
not attract the operation of the third proviso nor could it
change the true nmeaning O S. 20 O the Act.

Held, further, that r. 47 O the Mneral Concession Rules,
1949, which could at best insert a fewternms in the |ease,
could not apply to a case, such as the present one, where
the lease itself stood determ ned under the second proviso
O S. 20 of the Act andits ternms fell with it.

JUDGVENT:

Cl'VIL APPELLATE JURI SDICTION: Civil Appeals Nos 188 to

of -1958.

Appeal s fromthe judgnent and order dated Novenmber 20, 1957,
of the Andhra Pradesh High Court, in Wit Petitions Nos.

of 1956, 19 and 470 of 1957.

A V. Viswanatha Sastri, V. Vedantachari and K. Sundar ar aj an,

for the appel lant.

H. N. Sanyal, Additional Solicitor-General of -1ndia,

Venkat appi ah Sastri and T. M Sen for respondent No.
K. R Choudhuri, for respondent No. 2.

1959. August - 14. The Judgnent of the Court was delivered

by
DAs C. J.-These three appeals are directed against

judgrment and order pronounced by a Bench ‘of the Andhra

Pradesh Hi gh Court on Novenber 20, 1957, whereby three

petitions, namely, No. 1 of 1956, No. 19 of 1957 and No. 470
of 1957, which had been filed by the appellant and were
heard together, were dismissed with costs. These appeal s
have been filed with certificates granted by the H gh Court
of Andhra Pradesh

The circunstances under which the three wit petitions cane
to be filed by the appell ant may now be narrat ed. It is
all eged that on January 10, 1942, an agreenent was entered
into between the Rajah of Venkatagiri and one Sri _Bal unuri
Nageswara Rao whereby the Rajah agreed to give annual |eases
in respect of certain slate quarries within his estate for
five years in succession comencing fromFebruary 1942 if
the Rajah was satisfied with the work carried on by the

| essee during the preceding year. It was
551
further sti pul ated that if the | eases wer e gi ven

continuously for five years, then the lessee would be
entitled at the end of the fifth year to obtain a | ease from
the Rajah for a period of 20 years comencing from the
termnation of the fifth year. On the expiry of the fifth
year, however, the Rajah granted another |ease to the said
Bal umuri  Nageswara Rao for a short period comencing from
February 1, 1947, and ending on Novenber 30, 1947. On
December 10, 1947 the said Balunuri Negeswara Rao is said to
have assigned his right, title and interest under the said
agreement dated January 10, 1942, to the appelent of the
sons of the Rajah. The Rajah on the sane day granted a
| ease for twenty years to the appellant. On Septenber 7,
1949 the Venkatagiri estate was notified under s. 3 of the
Madras Estate (Abolition and Conversion into Ryotwari) Act
1948 (Madras Act XXVI of 1948), hereinafter referred to as
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the abolition Act. On the sanme date the appellant applied
to the Collector for confirmation of the | ease 'granted by
the Rajah to him Nothing appears to have happened unti

February 12, 1952, when a notice was issued fromthe office
of the Board of Revenue (Andhra) calling upon the appell ant
to show cause within two nmonths fromthe date of receipt of.
that notice as to why the |ease should not be terninated
wi thout any conpensation under the second proviso to s.
20(1) of the Abolition Act. The appellant showed cause
whi ch apparently did not satisfy the said authorities.
Instructions appear to have been issued to the manager of
the Venkatagiri estate requiring himto take over possession
of the slate quarries which were then being worked by the
appel l ant i medi ately after the expiry of two nonths’ notice
issued to him The appellant promptly filed a wit
petition, No. 287 of 1952 in the Madras Hi gh Court praying
for the issue of a wit in the nature of a wit of mandanus
directing the Madras State to forbear fromtermnating the
| easehol d right of the petitioner in the slate quarries and
from interfering wth his possession and working of the

slate quarries and other ancillary reliefs. The wit
petition having cone up for hearing before

555

Uramaheswaram J: ., the | earned Judge on July 18, 1955, made

an order directing the Governnent to hold, an enquiry under
s. 20 of the Abolition Act and deci de whether the | ease had
been granted prior or subsequent to July 1, 1945. The order
required the Governnent to hold the enquiry and pass the
appropriate orders withinthree nmonths fromthe date of that
or der. The Board of Revenue caused an enquiry to nade by
the Director of Settlenments who, after taking evidence, ora
and docunentary, made his report to the Board of Revenue.
The Board of Revenue submitted a report to the Governnent on
Oct ober 20, 1955, and the Government after considering the
Board' s report instructed the latter to di spose of the case
on nerits. Thereupon the Board of Revenue passed an order
on Decenber 27, 1955, declaring that the lease to the
appel l ant had been granted subsequent to July 1, 1945, and
that, as the |ease was for a period exceedi ng one year, it
was not enforceabl e agai nst the CGovernment, according'to.the
second proviso to s. 20 (1) of the Abolition Act. ~On that
finding the Board of Revenue declined to ratify the |ease
and termnated it under the powers delegated to it under the
Rul es framed under the Abolition Act. The Board of Revenue
al so directed the Collector to take possession of the slate
quarries fromthe appellant. The appellant pronptly filed
wit petition No. 1 of 1956 praying for the issue of a wi't
of mandamus directing the State of Andhra Pradesh to forbear
fromtermnating his | easehold right in the slate quarries.
He filed another petition, being wit petition No. 19 of
1957, for the issue of a wit of certiorari to quash the
order made by the Board of Revenue on Decenber 27, 1955.

In the nmeantime on Septenber 21, 1955, the appellant had
applied to the Board of Revenue, Andhra for renewal of the
| ease under r. 47 of the Mneral Concession Rules, 1949.
That application was dismssed on My 23, 1957. The
appel l ant thereupon filed a wit petition No. 476 of 1957
for quashing the [ast mentioned order passed by the Board of
Revenue or, in the alternative, for the issue of a wit of
mandanus

556

directing the State of Andhra Pradesh to issue a fresh | ease
in accordance with r. 47 of the Mneral Concession Rules,
1949. Al these wit petitions were heard together and were
di sposed of by a common judgnent agai nst which these appeal s
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have been fil ed.

The principal question canvassed before us is that the
termination of the appellant’s lease by the order dated
Decenmber 27, 1955, was bad as it did not give three nonths’
notice to the appellant or provide for any conpensation as
required by s. 20 of the Abolition Act. The answer to the
guestion depends on a true construction of that section
which runs thus:

"20. (1) Saving of rights of certain | essees and ot hers.

In cases not governed by sections 18 and 19, where before
the notified date, a | andhol der has created any right in any
 and (whether by way of |ease or otherw se) including rights
in any forest, mnes or mnerals, quarries, fisheries or
ferries, the transaction shall be deemed to be valid; and
all rights and obligations arising thereunder, on or after
the notified date, shall be enforceable by or against the
Gover nment :

Provi ded that the transaction was not void or illegal wunder
any law in force at the tine:

Priovided further that any such right created on or after the
1st  day of July 1,945 shall not be enforceable against the
Government, unless it was created for a period not exceeding
one year :

Provi ded al so that where such right was created for a period
exceedi ng one year, unless it relates to the private |and of
the | andhol der’ within the neani ng of section 3, clause (10),
of the Estates Land Act, the Government may, if, in their
opinion, it is in the public interest to do so, by notice
given to the person concerned, termnate the right wth
effect fromsuch date as may be specified in the notice, not
being earlier than three nonths fromthe date thereof.

(2) The person, whose right has been termnated by the
Covernment under the foregoing proviso, shall be entitled to
conpensation fromthe Government which shall be deternined
by the Board of

557

Revenue in such manner as nmmy be prescribed, having regard
to the value of the right and the unexpired portion of the
period for which the right was created. The decision of the
Board of Revenue shall be final and not be “liable ‘to. be
guestioned in any Court of |aw.

The long title and the preanble to the Abolition Act
indicate, it is urged, that the object of the Act is to
provide for the acquisition of the rights of | andhol ders and
that the policy of the Act is not to interfere wth the
rights of other persons in the estate. This assunption,
however, is not borne out by the substantive provisions of
the Act itself. Section 3 sets forth the consequences which
ensue on the notification of an estate and it is/clear | that
on an estate being notified the entire estate is to stand
transferred to the Governnent and all rights and interests
created in or over the estate before the notified date by
the principal or any other |andhol der nust, as against the
Covernment cease and determ ne

We are next rem nded that the Abolition Act was enacted when
s. 299 of the Governnent of India Act, 1935, was in force.
Under that section no property could be acquired save for a
public purpose and save by authority of a | aw which provides

for conpensati on. The Abolition Act was enacted by the
Madras Legislature in exercise of the |egislative power con-
ferred on it by the Governnent of India Act, 1935.

According to |learned counsel for the appellant, the Court
nmust assune that the Madras | egislature acted properly and
within the Ilinmits of powers conferred on it. The Court
must, therefore, interpret the provisions of the Abolition
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Act on the footing that it is a valid piece of legislation
and that its provisions do not offend s. 299 of the
CGovernment of India Act, 1935. The Abolition Act is a |aw
for the conpul sory acquisition of property and, therefore,
the court rmust put that interpretation on the relevant

sections which will result in the payment of conpensation to
the person who is deprived of his property. It may be
conceded

71

558

that normally this is the correct approach to the problem
but the argument |oses nuch of its force. Wen we advert to
the provisions of Art. 31(6) and 31 B of the Constitution of
I ndi a read with the N nth Schedule thereto. Those
provisions proceed on the assunption that «certain |aws
passed under the Government of India Act, 1935, did offend
s. 299 of < that Act and expressly save those Acts. The
Abolition” Act ~is one of the Acts included in the Nnth
Schedul-e and is protected by Art. 31B. In the
circunst ances, the court nust interpret the Abolition Act as
it- finds it by giving the ordinary and natural neaning to
the words used by the Madras | egislature and uni nfluenced by
any pre-conceived notion as to validity of the Abolition
Act .

provi sion for payment of conpensation for the determi nation
of rights created before the notified date is provided in
sub-s. (2) of s. 20 of the Abolition Act. Under that sub-
section a person can claimconpensation only when his right
is termnated by the Governnent wunder "the f or egoi ng
provi so”. The words "foregoing proviso", it is conceded,
refer to the third proviso to sub-s. (1). The endeavour of
| earned counsel for the appellant, therefore, is to induce
us to hold that the termination of the appellant’s |easehold
rights which were created on or after July 1, ' 1945, could
only be done under the third proviso, for other wse the
provi sions of sub-s. (2) which provide for conpensation wll
not be attracted. Action taken by the Governnent under the
third proviso to sub-s. (1) can be supported only if the
conditions said down in that proviso canbe shown to  have
been conplied with, nanely, that the Governnent had forned
the opinion that it was in the public interest to termnate
such |ease and that three nmonths” notice had been given
before such termnation. The argunent is that the second
proviso is nmerely declaratory and the third proviso supplies
the machinery for giving effect to the provisions of the
second proviso. According to the argunent the third proviso
is not an independent proviso but is a sort of proviso to

the second proviso. |In other words, ‘the third proviso,
according to | earned counse
559

for the appellant, nerely enables the Governnent to exercise
the right conferred on it by the second proviso and

therefore, the Governnent, if it intends to avail itself of
the right wunder the second proviso, nmust conply wth the
conditions laid down in the third proviso. It is said that
the words " such right " in the third proviso relate to the

rights nentioned in the second proviso, that is to say,
rights created on or after July 1, 1945. The schene of s.
20 of the Abolition Act is said to be to provide, firstly
that rights created by way of |ease or otherwise by the
| andhol der prior to the notified date should be deened to be
valid and all rights and obligations arising thereunder on
or after the notified date should be enforceable by or
agai nst the CGover nrrent . W start with this br oad
proposition. Then we come to the provisos. W may onit the
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first proviso, for it has no application to the facts of
this case. The inplications of the second proviso, |earned
counsel for the appellant points out, are two fold, nanely,
(a) that all rights created before the notified date but
after July 1, 1945, for a period not exceeding one year
would be valid and enforceable both by and against the
Government by the operation of the body of sub-s. (1) itself
and (b) that rights created before the notified date but
after July 1, 1945, for a period exceeding one year would
al so be valid and enforceable by the Governnent against the
person in whose favour such right had been created by reason
of s. 20(1). Then we have the express provision of the
second proviso, namely, that rights created before the
notified date but after July 1, 1945, for a period exceeding
one year woul d not be enforceable against the Governnent.
In other words, the true neaning of the second proviso is
said to be that rights created after July 1, 1945, are only
voidabl e ~at the instance of the Government and that being
the position, the Government nust do sone overt act to
termnate the transaction. The nmachinery for such a
term nation, it is wurged, isto be found in the third
proviso and the conclusion is pressed upon us that such
term nation can be brought about only on the fulfilment of

the conditions laid down in the third proviso. The fina
step in the /argunment is
560

that the person Wose rights are terminated under the third
proviso which is the " foregoing proviso " referred to in
sub-s. (2) 'nust, therefore, be entitled to conpensation
under sub-s. (2). W are unable toaccept this line of
argument as correct.

The provision of s. 20 of the Abolition Act has been
consi dered and construed by a Bench of the Madras High
Court . W rmay, with advantage, quote here a part of the
vi ews expressed by Venkatarama Ayyar, J., in delivering the
judgrment of that Bench in AMS.S. V.M & Co. v. The state
of Madras (1).

" The argurment of the petitioners is that the words " such
rights " in the third proviso have reference to the rights
created after the 1st July, 1945, nentioned in the previous
provi so and on that construction, the |lease in favour of the
petitioners could be term nated only in accordance with that
proviso by giving three nonths’ notice. But this is to read
the third proviso as a proviso not to the section, but to
the second proviso and there is no warrant in lLaw for such a
construction. The words " such rights refer in the second
proviso only to the right dealt with.in the body of the
section, and those words occurring inthe third proviso,
should also bear the sane interpretation.. That' the third
provi so does not govern the second proviso is also clear if
the scope of the two provisos is exam ned. “Under the second
provi so, |leases for a period exceeding one year and created
after 1st July, 1945, are not enforceable ‘against the
CGover nment . That is to say, the Governnent can elect +to
di saffirmthem and they becone, on such disaffirnmance, void.
If the third proviso also applies to such |leases, as the
petitioners contend, then the |ease can be terminated only
if the CGovernnent is satisfied that it is in the public

interest that it should be term nated and that further, in
such cases, the lessee will also be entitled to conpensation
under s. 20(2). |In other words, while under the second

provi so the Governnent can terminate the |ease at its option
and wunconditionally, under proviso (iii) that can be done
only if it isin

(1) I.L.R (1953) Mad. 1175, 1195.
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public interest and, in that event, on paynent of
conpensation, and this repugnancy can be avoided,., only by
construing themas referring to different subjects. Then

again, there is in proviso (iii) an exception with reference
to rights created over private lands; there is nothing
corresponding to it in the second proviso and that also
shows that the scope of the two provisos is different. The
true effect of the section can be stated in three proposi-
tions: (i) Rights validly created prior to 1st July, 1945

will be valid; (ii) such rights, however, nmay be determ ned
under the third proviso if it is in the public interest to
do so and in such cases, conpensation will be payable under
section 20(2); and (iii) rights created after 1st July,
1945, if they ~are for a period exceeding one year, are
liable to be avoided under the second proviso. In this

view, we are of opinion that the notice, dated 13th March
1951, falls under the second proviso and is valid."

It is  pointed out that the attention of the Madras Hi gh
Court  was not drawn to the rule framed by the Governor of
Madras —in exercise of powers conferred on himby s. 67 (1)
and (2) of the Abolition Act. That rule runs as follows:-

" Rule

In the case of any right in any land created by a | andhol der
on or after the 1st day of July 1945 for a period exceeding
one year and falling under the second proviso to section
20(1) of the said Act, the authority to deci de whether the
ri ght should be term nated orallowed to continue shall be
the Board of Revenue. Any order passed by the Board of
Revenue under this rule shall be subject to revision by the

CGover nment . "
W do not think that the rule in any way inmpairs the
correctness of the Madras decision. It will be noticed that

rule only indicates the authority who is to decide whether
the right falling under the second proviso should be

termnated or allowed to continue. It 'does not purport to
lay down the manner in which such termnation is to be
brought about. In other words, that rule does not, in
ternms, attract the

562

operation of the third proviso-at all. Even if that rule

has the effect contended for, it cannot, in our view change
the neaning of s. 20 which we gather on a true construction
t her eof .

In our view the schene of the Act is to render ineffective
all rights created after July 1, 1945, ~for a period
exceeding one year. In one view of the matter it may well
be taken as meaning that the creation of rights after July
1, 1945 is, by the force of the second proviso- itself,  void
as agai nst the Governnment without any further necessity for
any overt act to be done by the Government  to avoid the
sarne. In that sense the second proviso would be a self
contai ned proviso and the aid of the third proviso would be
wholly uncalled for. But assuming that the effect of the
second proviso is to nake the rights created after July 1
1945, only voidable and not void, all that follows is that
the CGovernnment must do sonething to avoid them There is no
warrant for saying that the avoi dance nust be under the
ternms of the third proviso. |If the third proviso at al
applied to rights created after July 1, 1945, then the
second proviso would be otiose and need not have been
enacted at all. In our opinion the third proviso deals with
the termination of rights created before July 1, 1945, The
second proviso nakes rights created after July 1, 1945,
unenforceabl e as against the Government. The reason for
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conferment of such an unconditional right on the Governnent
is well known, for it was on that crucial date that the
party which canme into power |ater declared its intention to
abolish all zemi ndaries and internediary interest in |[and.
The second proviso was enacted to nullify the creation of
rights in anticipation of the inpending |egislation and
hence it was made unconditional. |If any condition was
i ntended to be super-inposed on the right of the Governnent
to terminate the rights created after July 1, 1945, one
woul d have expected those conditions to be nmentioned in the
second proviso itself. In out opinion, there is no
substance in the principal point urged by |earned counse
appearing for the appellant before us.
It was somewhat faintly argued by | earned counsel for the
appel | ant that the Governnent shoul d have
563
all owed the appellant’s application for the renewal of his
I'ease wunder r. 47 of the Mneral Concession Rules of 1949.
The argurment-is wholly untenable. That' rule provides that
a mning lease granted by a private person shall be subject
to certain conditions therein specified. The first
condition thus laid down is that the term of the |ease
shoul d be renewed at the option of the | essee for one period
not exceeding the duration of the original |ease. The
effect of thisruleis, as it were, to insert statutorily
sone newterns in the lease itself. In other words, this
rule does not do anything nore than add sonme terns to the
| ease. When, however, the |l ease is deternmined under the
second provi so, these ternms must also fall with it.
No other point has beenurged before us and for reasons
stated above, we think that these appeals should be
di smissed with costs and we order accordi ngly.

Appeal s disni ssed




