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1. Leave granted

2. Appel | ant is before us aggrleved by and dissatisfied with the judgnent
and order dated 21.11.2005 passed in CR No. 1532 of 2003 by the Hi gh

Court of Patna whereby and whereunder an order dated 29.8.2003 passed by
Subordi nate Judge VII1l, Ara in Title Suit No.58 of 1990 rejecting an
application for anendnent of plaint filed by the appellant herein was

di sm ssed

3. Appel I ant herein is the son of the original pla|nt|ff who filed a suit for
declaration of his title and confirnmati on of possession as also for setting
aside a deed of sal e executed by the respondent herein. The said suit was
filed on or about 21.5.1990. A deed of sale was executed in favour of

def endant Nos.1 and 2 on or about (8. 3.1990.

An application for passing an interimorder was filed in the said suit

wher eupon an order of status quo was passed on 1.6.1990. During the

pendency of the said suit, two deeds of sale were executed in favour of third
parties on 8.6.1990 and 18. 6. 1990.

4. The interimorder passed by the learned Trial Judge was affirned by
an order dated 9.11.1990. Three M scel |l aneous Appeals were filed

t hereagai nst by the respondents. The matters were said to be pending before
the District Judge for a long tinme. However, on-or about 11.6.2003, the
appel | ant herein noved an application for anendnment to add a new relief in
one of the plaints claimng preferential right inrespect of the suid property
on the prem se that the plaintiff was a co-sharer of the lands in suit to the
foll owi ng effect

"1, That after 1 "Ka" of the plaint one new

relief 1 "Kha" may be added.

1' Kha'\ 026That if for any reason if there is any

difficulty in granting relief 1 "Ka' then in

that situation decree under Section 22 Hindu

Succession Act (preferential right to acquire

on sanme ternms and conditions) be granted

and the purchaser-defendant be directed that

they shoul d execute sal e deed of the

di sputed land in favour of the plaintiff as

mentioned in schedule 2, 3, 4 of the plaint

and get it registered an if for any reason the

new pur chaser-defendant are not executing

the sale deed nor are getting it registered

then in that situation through Court the sale

deed may be executed and registered."
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Respondents herein, in response thereto raised the follow ng
conentions :
"a) The application is not maintainable, the
same being mala fide nmoved with the
purpose to linger the trial of the case,
b) The application is frivolous and bogus and
the same is barred under law of limitation
Under Article 97 of the Linmitation Act, 1963
for enforcenent of right of pre-enption the
prescribed period of Iimtation is one year
fromthe date of sale, whereas this suit was
filed in the year 1990 and the anendnment is
sought on this ground in 2003 after about 13
years of the filling of the suit,
C) The proposed anendnent seeks to change
the entire nature and scope of the suit and
al so the cause of action,

d) The amendnent application is barred under

O der Il of CPC

e) The sane is barred under | aw of waiver and
acqui escence,

f) That under the gift deed dated 6.9.49 which

has attained finality each donees has got
separate and defined title over their separate
shares of gift property,

9) In the past also the plaintiff has noved
several anendment applications and now

they are in perpetual habit of noving
appl i cati ons seeking amendnent in the

pl ai nt,

h) That trial of case has started | ong back and
the application fails to disclosed any reason
why the proposed amendnent was not

carried out in the past."”

5. By reason of a judgnment and order dated 29.8.2003, the |earned Tria
Judge di smissed the said application for anmendnent of the plaint opining

that the sane, if allowed, would change the nature of the suit.

The Hi gh Court, by reason of the inmpugned judgnment has affirmed the

said view of the learned Trial Judge.

6. M. Akhil esh Kumar Pandey, |earned counsel appearing on behal f of

the appellant, would subnit that the |earned Trial Judge as al so-the High
Court wongly proceeded on the basis of Section 22 of the Hi ndu Succession
Act, 1956 was not attracted in the instant case as the deeds of sal e have

al ready been executed. It was submitted that the word 'proposed occurring
in the said section nust be given a wider neaning so as'to bring withinits
purview a right of a co-sharer to file a civil suit in/'the event a deed of sale
has been executed. Strong reliance in this behalf “has been placed on Valliyi
Sreedevi Amma v. Subhadra Devi and Ors. [AIR 1976 Kerala 19].

7. M. Shishir Pinaki, |earned counsel appearing on behalf of the
respondent, on the other hand, would submt that this Court, in a case of this
nature, need not go into the said question as adnmittedl y the appellant having
waited for a period of 13 years to claimhis purported preferential right in
terms of Section 22 of the H ndu Succession Act, the same was not

mai nt ai nabl e being barred by limtation

Section 22 of the H ndu Succession Act reads, thus :

"Section 22.\027Preferential right to acquire

property in certain cases\027(1) Where, after the

conmencenent of this Act, interest in any

i movabl e property of an intestate, or in any

busi ness carried on by himor her, whether solely

or in conjunction with others, devolve upon to two
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or nore heirs specified in class | of the Schedul e,
and any one of such heirs proposes to transfer his
or her interest in the property or business, the other
heirs shall have a preferential right to acquire the
i nterest proposed to be transferred.

(2) The consideration for which any interest in the
property of the deceased may be transferred under
this section shall, in the absence of any agreenent
bet ween the parties, be deternined by the court on
application being made to it in this behalf, and if
any person proposing to acquire the interest is not
willing to acquire it for the consideration so

det erm ned, such person shall be |liable to pay al
costs of or incident to the application

(3) If there are two or nore heirs specified in class
| of the Schedul e proposing to acquire any interest
under this section, that heir who offers the highest
consi deration for the transfer shall be preferred.
Expl anati on.\ 027l n this section, "court" neans the
court within the limts of whose jurisdiction the

i movabl e property is situate or the business is
carried on, and includes any other court which the
State CGovernnent may, by notification in the
Oficial Gazette, specify in this behalf."

8. A right claimng preference over a property in terns of a statute
ordinarily is a weak right.

Limtation Act 1963, by Article 97, provides for one year’s limtation

for claimng such a right. The suit was filed in the year 1990. The sale
deeds, during the pendency of the suit, were executed on 8.6.1990 and
18.6.1990. The application for amendnment was filed 13 years after the filing
of the suit. A suit clainmng preferential right was required to be filed
ordinarily within the prescribed period of limtation.

9. Contention of M. Pandey that two deeds of sale were executed in
violation of the order of injunction and in that view of the matter, the deeds
of sale nust be held to be invalid in law, in our opinion, cannot be a ground
for allowi ng the anendnent of the plaint. |f the deeds of sale are held to be
bad in law, that would not nmean that by reason thereof, the co-sharer of the
plaintiff woul d propose to execute a sale deed giving a cause of action for
filing a fresh suit. Plaintiff was required to exercise his right under Section
22 of the Hi ndu Succession Act within the period prescribed therefor. The
sai d deeds of sale either would be declared valid or invalid. In either way,
the appell ant cannot take any benefit of the provisions of Section 22 of the

H ndu Successi on Act.

10. It is also idle to contend that as the matters had been pending in the
court of the District Judge for a |long period, the appellant could not file an
application for anendment of plaint. Even if the records had been called for
by the learned District Judge, the same woul d not have cone in the way of

the appellant for filing an application for anendment of the plaint. A Tria
Court, despite requisitioning of the records by the Appellate Court maintains
a supplementary record. There is nothing on record to show that the |earned
District Judge granted an order of stay.

11. In T.N. Alloy Foundry Co. Ltd. v. T.N. Electricity Board and Os.

[ (2004) 3 SCC 392], this Court, upon taking into consideration its earlier
decisions in L.J. Leach and Conpany Ltd. v. Jardi ne Skinner and Co. [1957

SCR 438], held that as a rule, the Court will decline to allow anendnent for

a fresh suit on the anended claimif it had become barred by limtation on

the date of application. {See also State Bank of Hyderabad v. Town

Muni ci pal Council [2006 (13) SCALE 332]}

12. In Bhola Nath Rastogi and Ors. v. Santosh Prakash Arya and Os.

[AIR 1975 Patna 336], L.M Sharma, J (as the | earned Chief Justice of India
then was), opined

"The general rule of survivorship applying to

Hi ndu Mtakshara famlies still holds good subject
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of course to cases which are covered by the

provi sions of Section 6 of the Act. The provision

of proviso to Section 6 will be applicable only to

such cases where the deceased | eft behind him

surviving a fenmale relative specified in class | of

the Schedule or a male relative specified in that

class who claims through such female relatives. It

is not suggested by the appellants in the present

case that Dhanu Lal died | eaving behind any heir

other than his two sons. | am therefore, of the

opi nion that the proviso to Section 6 does not

apply to the present case so as to defeat the rule of
survivorship being applied to the parties. Wen

Dhanu Lal died, his two sons took the entire

i nterest by survivorship and as is admttedly the

case now there has been separation between the

two sons before the sal e deed by defendants 25 to

28 was executed. Defendant No.1 or his sons,

therefore, cannot be pernitted to invoke the benefit

of Section 22 of the Act.

9. There appears to be another difficulty in the

way of the appellants in raising this question. Sub-
section (2) of Section 22 of the H ndu Successi on Act
indicates that a party can enforce a right of pre-enption
by maki ng an application to that effect in.a Court which
has been explained in the Explanation to this Section. |If
a party intending to take the benefit of the right given
under Section 22(1), files an application, the Court has to
determ ne the anpunt. of consideration for the intended
transfer and the party is again _given an option to get such
a transfer fromthe co-sharer on such consideration or to
refuse the sane. |If the party declines to purchase the
property for the same anpunt, he has to bear the cost' of
the proceeding. No such application has ever been filed

by any of the parties anywhere. ~This plea was not even
raised in the Court below. It was for the first time in this
appeal that the appellants have raised this point. /Even in
this Court no application has been filed for enforcenent

of such a right. In these circunmstances, the plea has to be
rejected."
13. In Muralidhar Das v. Bansidhar Das and Ors. [AIR 1986 Orissa 119],

upon taking into consideration the decisions of the Calcutta and Keral a Hi gh
Court, stated the lawin the following terms
"Sub-section (2) provides for determ nation- of

consi deration when there is a difference between

the parties, nanmely, the one intending to acquire

and the other proposing to transfer. The provision
does not go any further. S. 22 does not |ay down

any other procedure. The scope of the application

is limted and hence the jurisdiction of the Court:
The section does not |ay down the procedure for

the enforcenent of the right conferred under sub-
section (1). Only one aspect of the controversies
that mght arise pursuant to the right conferred by
sub-section (1) has been taken care of and no

other. The provision being clear and categorica

and there being no anbiguity init, it is not open to
the Court to so interpret the provision which would
amount to legislating on its part. Odinarily the
Courts do not nmake |law but interpret it."

14. The deci sion of the Kerala H gh Court also provides for a right upon a
co-sharer to file a suit for enforcing such a right, stating
"The object of sub-section (1) as we understand it
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is that in cases where by virtue of intestate
successi on under the Act any interest in

i movabl e property has devol ved upon two or

nore heirs specified in Class | of the Schedul e and
any one of such heirs proposes to transfer his
interest in the property the other heirs should have
a preferential right to acquire the interest which is
so proposed to be transferred. The said intention
of Parlianment can be effectuated only if we

consi der the section as conferring an enforceabl e
right on the heirs other than the one who proposes
to transfer his interest. The section confers on
such co-heirs a preferential right to acquire the
interest which is proposed to be transferred by the
other co-heir. |n casethe proposed transfer is

ef fected by one of the co-heirs in violation of the
ri ght conferred onhis co-heirs by sub-s.(1) the

| atter cannot certainly be wthout a renedy

because every legal right nust necessarily carry
with it a renmedy for enforcing the sane. The
remedy of the non-alienating co-heirs, in such
circunmstances, will, in-our opinion, be to seek the
intervention of the Court to enable themto acquire
the right which has been transferred away by the
other co-heir in violation of sub-section (1) of
Section 22. In as nmuch as the section does not
provi de any special procedure for seeking the said
renedy, the ordinary procedure for enforcenent of
any civil right has to be resorted to by the co-heirs
who wi sh to enforce their rights under Section
22(1); in other words the renedy is by way of a
regular civil suit before the conpetent court-
Were the properties have been al ready alienated

in favour of strangers there is all the nore reason
why there should be a full and fair adjudication of
the entire matter in a suit tried before a conpetent
civil Court because various factual questions are
bound to arise for determinationin such a suit
wherein the principal issue would be whether the
transfer conpl ai ned of was effected in violation of
sub-section (1) of Section 22. The mmin purpose

of such a suit instituted by the co-heir wll
necessarily be the enforcenent of the right
conferred by Section 22(1) of the Act. The
qguestion of invalidity of the transfer effected by
the other co-heir in favour of strangers becones
rel evant in such an action as an incidental nmatter
whi ch has necessarily to be gone into for the

pur pose of determ ning whether the plaintiff is
entitled to the relief sought by himagainst his co-
heirs in enforcenment of the right conferred by
Section 22(1)."

15. The only renmedy which was, thus, available to the appellant m ght be
to file a suit. But as the sane itself being barred by linitation
opi nion that the Court woul d not exercise its discretionary jurisdiction to

all ow t he anendnent of the plaint.

16. There is, thus, no infirmty in the inmpugned judgnment.

di sm ssed. No costs.

Appea

is

we are of the




