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CASE NO. :
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PETI TI ONER
M S. BHARAT SALES LTD. & ANR
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BENCH:
D. P. MOHAPATRA, BRI JESH KUVAR

JUDGVENT:

D. P. Mohapatra, J.

Leave i s granted.

This appeal, filed by the tenants, is directed agai nst
the judgnent of the High Court of Del hi dated 18th
Sept enber, 2000 in S.A O No.363 of 1985 dism ssing the
appeal filed by the appellants herein with certain
observations. The operative portion of the judgment is
guot ed her eunder

"I't was then urged that there is no
rationale for the m suser charges
demanded by the L&QO. This is really a
matter between the L&DO and its | essee.
Mor eover, the quantification and
apportionnent of m suser charges are
arithmetical matters of fact. | cannot go
into all this in a second appeal. Under the
ci rcunst ances, there is no option but to
di smss the appeal. The parties will pay
the m suser charges in accordance with
the order dated 14th August, 1984 passed
by the | earned Rent Controller
Respondent No. 12, that is, the Union of
I ndia through the L&DO should quantify
the subsequent m suser charges within a
period of two nmonths fromtoday. The
appel | ants shoul d cease and desist from
m susing the suit prem ses with effect
from 1st January, 2001, failing which an
order of eviction shall be deemed to have
been passed agai nst them

The appeal is dismssed. There wll,
however, no order as to costs."

The appellants are the tenants on the first floor
and barsati (hereinafter referred as "the suit property’) of P-
2, Connaught Circus, previously known as 2/90,
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Connaught Circus, New Del hi. The suit property was

taken on rent fromthe predecessor in interest of
respondents no.1 to 11, nanely Ram Singh, sonetine in
1950. The predecessor in interest of respondents no.1 to
11 had taken the suit property on | ease fromthe Governor
General in Council in 1938. The Governor Ceneral in

Council is now succeeded by the Union of India acting
through the Land and Devel opnent O ficer (for short ’'the
L&DO ). It was stipulated in the | ease that the |easehold

property was to be used for commercial purpose. Despite

the stipulation in the |l ease the lessee i.e. the predecessor
in interest of respondents no.1 to 11 let out the suit
property to the appellants for office purpose. The L & DO

i ssued a notice dated 25.10.1968 to Ram Si ngh

enunerating certain breaches in use of the |easehold

prem ses, including misuse of first floor and barsati floors
as office and m suse of unauthorized shop measuring

21'’x7 as a tailoring shop. It was specifically stated in the
notice that despite the previous notice issued under the
L&DO s letter No.90(2C C.)/63-LI, dated 9.2.1965 to
stop/renove the msuser, the | essee had failed to conply
with the notice. Therefore, in consequence of the failure
on the part of the lessee to renmedy the aforesaid breach

the |l essor had decided to determ ne the lease. The

rel evant portion of the letter dated 25th QOctober, 1968 is
extracted as under

"Pl ease take notice, therefore, that in
consequence of your failure to renedy

the aforesaid breach the Lessor has

been pl eased to determ ne the Lease

and re-enter upon the prem ses with
effect from 16.9.68 on & from whi ch

date, therefore all your rights and title
in the | easehold property in guestion
have ceased

The entire plot of land form ng
the subject matter of the rel evant Lease
Deed and all the buildings standing
t hereupon including all structures,
erections and fittings vest now in the
President of India. Shri Bharat
Bhushan, an Assi stant Engi neer of the
Land and Devel opment O fice, has
been directed to take possession of the
prem ses fromyou and he will cal
upon you for this purpose on
13/11/68 at 10.30 A M, and I, hereby
call upon you to hand over peacefully
the possession of the prenises
i ncludi ng | and, buildings, fittings,
fixtures, etc. to him™"

In the nmeantine, Ram Singh had filed a petition for

eviction of the petitioners under clauses (b), (c) and (k) of
the proviso to Section 14(1) of the Delhi Rent Control Act,
1958 (hereinafter referred as "the Act’), alleging sub-letting
and m suser of suit property and breach of condition of the

| ease by the tenant in favour of the Iandlord. The Rent
Controll er dism ssed the eviction petition vide order dated
18t h August, 1981. The landlord filed an appeal, RCA

No. 717 of 1981 before the Rent Control Tribunal, Del hi
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agai nst the order of the Rent Controller. By the order
dat ed 30th August, 1982 the Rent Control Tribuna
affirmed the findings of the Rent Controller insofar as
di smissal of the eviction petition filed under clauses (b)
and (c) of proviso to Section 14(1) of the Act was
concerned. It was stated by the Tribunal as regards cl ause
(k) of proviso to Section 14(1) of the Act that "in view of the
decision in the case of Lilawati V/s. K B.Union Club 1981
Raj dhani Law Report p.524, it is admitted that ground of
eviction is available and notice under Section 14 (11) be
directed to be issued.” Accordingly, the Rent Controller
was directed to issue notice to the L & DO under Section
14(11) of the Act to determi ne the msuser charges. The
parties were directed to appear before the Rent Controller
In conpliance with the order of the Tribunal, the Rent
Controller by its order dated 14th August, 1984
apportioned the m suser charges between the parties and
directed the paynment as apportioned and determned. It
was further directed that in case there is any violation of
the order by the tenants an order of eviction would be
deened t o have been passed agai nst them Against the
said order the appellants herein filed an appeal no. 957 of
1985 before the Rent Control Tribunal. They also filed,
though bel atedly a petition for review of the order dated
30t h August, 1982 on the ground that the counse
appearing for them (appellants) would not nmake a
concession in law that the ground for eviction under clause
(k) of proviso to Section 14(1) of the Act had been made
out . By the order dated 19th August, 1985 the | earned
Tri bunal di sm ssed the appeal as well as the review
petition filed by the appellants. Therefore, they filed the
second appeal before the H gh Court of Del hi which was
deci ded by the inmpugned judgnent. In the inpugned
judgrment, as noted earlier, the H gh Court dism ssed the
appeal

At the outset, Dr.Rajeev Dhawan, |earned senior
counsel appearing for the appellants, contended that the
appel l ants do not intend to contest the order of eviction
passed by the statutory authorities under clause (k) of
proviso to Section 14(1) of the Act and that they are ready
to handover vacant possession of the suit property to any
party as this Court may direct. Thereafter Dr.Dhawan
chal | enged the order passed by the Rent Controller
purportedly under Section 14(11) of the Act. He contended
that since the tenant is ready and willing to deliver
possession of the suit property to the | essor or the | essee
as the Court may direct, it cannot be nade |iable for
payment of any anmpunt towards the m suser charges.
Dr. Dhawan further contended that since the owner
(Governor General in Council succeeded by the Union of
India) had decided to cancel the lease in favour of the
| essee (predecessor in interest of respondents no.1 to 11)
and to re-enter the property, the landlord or the petitioners
has no | ocus standi to clai mapportionnment of m suser
charges in the proceedi ng under the Act. |ndeed,
according to Dr.Dhawan, the proceedi ng under the Act is
not maintai nabl e and shoul d be disnissed as infructuous.

Shri Jaspal Singh, |earned senior counsel appearing
for the respondents no.1 to 11 and respondent no.14 who
had purchased the property during pendency of the
proceedi ngs, strenuously urged that the appellants having
been responsi ble for m suser of the suit property cannot be
absol ved of liability to pay m suser charges under Section
14(11) of the Act. The | earned counsel further contended
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that the Tribunal rightly directed the Rent Controller to
proceed under Section 14(11) of the Act giving notice to the
L & DO and quantify the m suser charges and
apportionnment of the sane between the parties.

In the context of the facts and circunstances
di scussed above, the question that arises for determ nation
is whether in this proceeding the appellants could be made
liable for paynent of any anmpunt towards the m suser
charges as determ ned under Section 14(11) of the Act?
The further question that arises in this connection is
whet her after determination of the | ease of the suit
property granted in favour of the predecessor in interest of
respondents no.1 to 11 and the decision of the lessor to re-
enter the property whether the proceedi ng under Section
14 of the Act should be proceeded with and any order
passed therein can be said to be valid and binding on the
parties?

At the beginning it would be convenient to
quote clauses (b), (c) and (k) of proviso to Section 14(1) and
Section 14(11) of the Act, which reads as follows:

"14. Protection of tenant against
eviction.- (1) Notwi thstanding

anything to the contrary contained in
any other law or contract, no order or
decree for the recovery of possession of
any prem ses shall be nade by any

court or Controller in favour of the

| andl ord agai nst a tenant:

Provi ded that the Controller may,
on an application made to himin the
prescri bed manner, nmake an order for
the recovery of possession of the
prem ses on one or nmore of the
foll owi ng grounds only, nanely:-

XXX XXX XXX

(b) that the tenant has, on or after
the 9th day of June, 1952, sublet,
assigned or otherw se parted with

the possession of the whole or

any part of the prem ses without

obtai ning the consent in witing

of the landlord,

(c) that the tenant has used the
prem ses for a purpose other
than that for which they were |et-

(i) if the prem ses have been | et
on or after the 9th day of June,
1952, without obtaining the

consent in witing of the

| andl ord; or

(ii) if the prem ses have been | et
bef ore the said date w thout
obt ai ning his consent;

XXX XXX XXX
(k) that the tenant has,
notwi t hst andi ng previ ous notice,
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used or dealt with the prenmises in a
manner contrary to any condition

i mposed on the |andlord by the
Governnent or the Del hi

Devel opnent Authority or the
Muni ci pal Corporation of Delhi while
giving hima | ease of the |Iand on
whi ch the prem ses are situate;

XXX XXX XXX

(11) No order for the recovery of
possessi on of any preni ses shall be
nmade on the ground specified in

cl ause (k) of the proviso to sub-
section (1), if the tenant, wthin
such time as may be specified in
this behalf by the Controller,
conplies with-the condition inposed
on the landlord by any of the
authorities referred to inthat clause
or pays to that authority such
amount by way of conpensation as
the Controller may direct."”

Since the order of eviction of the tenant passed under

cl ause (k) of proviso to Section 14(1)is not being chall enged
it is not necessary for us to enter into the correctness or
ot herwi se of the said order. Coming to the order of the

Rent Controller dated 14th August, 1984 passed  under
Section 14(11) of the Act regarding the determnation of

m suser charges in the context of the facts and

circunst ances of the case, we are of the view that the

answer to the question depends on interpretation of clause

(k) of proviso to Section 14(1) and Section 14(11) of the Act.

Fromthe statutory provisions quoted earlier it is manifest
that user of the premises by the tenant for a purpose other
than that for which it was let w thout obtainingthe

consent of the landlord, is itself a ground for eviction
under cl ause (c) of proviso to Section 14(1) of the Act.
Under cl ause (k) of proviso to Section 14(1) of the Act an

i ndependent ground of eviction is laid down in case of
properties obtained on | ease by the |andlord fromthe
CGovernment or the Del hi Devel opnent Authority or the
Muni ci pal Corporation of Delhi. It is provided in that
clause that if the tenant, notw thstandi ng the previous
notice, used or dealt with the premi ses in a manner

contrary to any condition inposed on the | andlord by the
CGovernment while giving himlease of the property the
tenants shall be liable for eviction. Fromthis provision it
is clear that the tenant is given an opportunity to stop the
m suser or stop breach of condition of the | ease and

di scontinue the msuser by issuing a notice to himand
despite such notice he having failed to take the necessary
steps for stoppage of misuser, aright is vested in the

| andlord to seek order of his eviction. Under sub-clause
(11) of Section 14 yet another opportunity is given to the
tenant to conply with the conditions inposed on the

 andl ord by any of the authorities referred to in clause (k)
of sub-section (1) of Section 14 of the Act and pay back the
aut hority such anmount by way of conpensation as the
Controller may direct before recovery of possession of the
prem ses. Fromthe scheme of the statutory provisions

noted above, it is clear to us that the provisions are
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i ntended for protection of the tenant against eviction from
the prem ses. Then the question that arises is whether a
tenant who is not interested in seeking such protection
and wants to vacate the prem ses could be conmpelled to
pay m suser charges in the proceedi ngs under the Act?
The answer to the question, in our considered opinion, is
in the negative. But that is not to say that the owner of the
property or landlord of the tenant is precluded from
realizing any conpensation or damages for nisuser or
unaut hori zed user of the suit property. The Rent Contro
| egi sl ation, being intended for the benefit of a tenant and to
protect legitimate interests of a | andl ord does not
contenpl ate of a proceeding which in essence will be a
substitute for a suit or other proceedi ngs under |aw for
real i sati on of damages or nesne profits.

In the case of Fagir Chand vs. Snt. Harbans
Kaur, AIR 1973 SC 921, this Court construing the
statutory provi sions i'n Section 14(11) and cl ause (k) of
Section 14(1) proviso of the Act, observed
". Wil e the argument appears to be
pl ausi bl e-we are of opinion that there
is no substance in this argunent. If it
is a case where the tenant has contrary
to the terms of his tenancy used the
buil ding for a comercial purpose the
| andl ord coul d take action under
cl ause(c). He need not depend upon
clause (k) at all.  These two clauses are
i ntended to nmeet different situations.
There was no need for an additiona
provision in clause(k) to enable a
| andl ord to get possession where the
tenant has used the building for a
conmer ci al purpose contrary to the
terns of the tenancy. An intention to
put in an useless provision in a statute
cannot be inmputed to the Legislature.
Sone neani ng woul d have to be given
to that provision. The only situation in
which it can take effect is where the
| ease is for a comercial purpose
agreed upon by both the landlord and
the tenant but that is contrary to the
terms of the |ease of land in favour of
the landlord. That clause does not
cone into operation where there is no
provision in the lease of the land in
favour of the landlord, prohibiting its
use for a comercial purpose.

. The policy of the

| egi slature seens to be to put an end to
unaut hori zed use of the |eased | ands
rather than nmerely to enable the
authorities of get back possession of
the |l eased lands. This conclusion is
further fortified by a reference to sub-
section (11) of Section 14. The lease is
not forfeited nmerely because the
bui | di ng put upon the leased land is
put to an unaut horized use. The
tenant is given an opportunity to
conply with the conditions inposed on
the landlord by any of the authorities
referred to in d.(k) of the proviso to
sub-section (1). As long as the
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condition inmposed is conplied with

there is no forfeiture. 1t even enables
the controller to direct conpensation to
be paid to the authority for a breach of
the conditions. O course, the
Control |l er cannot award the paynent

of conpensation to the authority

except in the presence of the authority.
The authority nay not be prepared to
accept conpensation but might insist
upon cessation of the unauthorized

use. The sub-section does not al so say
who is to pay the compensati on,

whether it is the landlord or the
tenant. Apparently in awarding
conpensation the Controller wll have

to apportion the responsibility for the
breach between the | essor and the
tenant."

In the case of  Dr.K Madanvs. Krishnawati (Snt.) &
Anr., (1996) 6 SCC 707, this Court, construing Section
14(1) (k) and Section 14(11) of the Act held as foll ows:

"Section 14(1) of the Act gives
protection to the tenants from being
evicted fromthe prenmises let out to
them C auses (a) to' (l) of the proviso to
Section 14(1) of the Act contain-the
grounds on whi ch recovery of

possessi on of the prem ses can be
ordered by the Controller. Were the
prem ses are used in a nmanner

contrary to any condition inmposed on
the landlord by the CGovernnent or the
Del hi Devel opnent Authority or

Muni ci pal Corporation of Del hi, then
the landlord would be entitled to
recovery of possession under Section
14(1) (k) of the Act. Sub-section (11) of
Section 14, however gives an option to
the Controller to pass an order under
sub-section (11) of Section 14 of the
Act whereby the tenant is directed to
conply with the conditions inposed on
the landlord by the authorities referred
to in clause(k) nanely to stop the

m suser of the prem ses in question.
Sub-section (11) of Section 14 al so
uses the words "pays to that authority
such anpbunt by way of conpensation

as the Controller may direct". Keeping
in viewthe fact that clause (k) of the
proviso to sub-section (1) has been
inserted in order that the unauthorized
use of the | eased prem ses should

come to an end, and also bearing in

m nd that the continued unauthorized
use woul d give the principal |essor the
right of re-entry after cancellation of
the deed, the aforesaid words occurring
in sub-section (11) of Section 14
cannot be regarded as giving an option
to the Controller to direct paynent of
conpensation and to pernmt the tenant
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to continue to use the prem ses in an
unaut hori zed nanner. The principa

| essor may, in a given case, be
satisfied, in cases of breach of |lease to
get comnpensation only and may wai ve
its right of re-entry or cancellation of
| ease. In such a case the Controller
may, instead of ordering eviction under
Section 14(1) (k) of the Act, direct
paynment of conpensation as

demanded by the authorities

mentioned in clause (k). \Were,
however, as in the present case
conpensation i s demanded in respect

of condoni ng/ renoval of the earlier
breach, but the authority insists that
the muser nust cease then the
Controller has no authority to pass an
order under Section 14(11) or Section
14(1) (k) ‘'of 'the Act giving alicence or
i berty of continued misuser. |n other
wor ds, sub-section (11) of Section 14
enabl es the Controller to give another
opportunity to the tenant to avoid an
order of eviction. Were the authority
concerned requires stoppage of

m suser then an order to that effect
has to be passed, but where the
authority merely demands

conpensation for m suser and does not
require the stoppage of m suser then
only in such a case would the
Controller be justified in passing an
order for paynment of conpensation

al one.

The observations of this Court in
Punj ab National Bank case (1986) 4

SCC 660, to the effect that as |ong as
the penalty continued to be paid,
deviation to user could be permtted,
do not appear to be in consonance wth
the decision of the larger Bench in
Faqir Chand case. Continued w ongf ul
user cannot be permtted by |evying
penalty but if the authorities do not
require the stoppage of misuser, but
nmerely ask for paynent of penalty or
conpensation, then in such a case, an
order of eviction or for stoppage of
prem ses need not be passed and it wll
be sufficient if conpensation is
required to be paid."

The principles laid down therein were reiterated in
the case of Munshi Ram & Anr. vs. Union of India & Os.,
(2000) 7 SCC 22. In paragraph 9 of the judgnent it was
observed, inter alia, that : "the first opportunity to the
tenant is given when the notice is served on himby the
| andl ord and second opportunity is given when a
conditional order under Section 14(11) of the Act is passed
directing the tenant to pay the anobunt by way of
conpensation for regularization of user up to the date of
stopping the msuser and further directing stoppage of
unaut hori zed user". The Court has further observed : "The
conti nued unaut hori zed user woul d gi ve the paranount
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| essor the right to re-enter after the cancellation of the

| ease deed". Then the Court took note of the fact that the
Del hi Devel opnent Authority insisting on stoppage of

m suser which was contrary to the ternms of the | ease. This
Court also held that : "DDA cannot be directed to permt
continued m suser contrary to the terns of the | ease on

the ground that zonal devel opnent plan of the area has

not been franed."

In the case in hand, the clear factual position that
emerges is that the appellants had used the suit property
in a manner contrary to the stipulations in the |ease
granted by the paranmount |essor in favour of their
| andl ord. The paranount [|essor had given notice to the
| essee (landlord) to stop the msuser; despite such notice
the mi suser had continued. Therefore, the paranount
| essor passed the order of termnation of the | ease and of
reentry; the possession of the suit property continued wth
the tenants (appellants). In such circunstances the
| andl ords (respondents no.1 to 11) were entitled to seek
evi ction ‘of 'the tenants under clause (k) of proviso to
Section 14(1)of the Act. The Controller was within his
jurisdiction in passing the order of eviction under clause
(k) of proviso to Section 14(1) of the Act. Regarding the
order purportedly passed under Section 14(11) of the Act it
has to be kept in mndthat the L & DO representing the
par amount | essor had not stated before the Controller its
intention to receive nisuser charges or permt such m suer
despite the order of cancellation of the |ease and reentry of
the property. As noted earlier, Dr.Dhawan, |earned senior
counsel appearing for the appellants has, at the very
out set, conceded that the appellants are not challenging
the order of eviction passed agai nst them and they are
ready and willing to deliver vacant possession to the
 andl ord or the paramount |essor as this Court nay direct.
In such circunstances the question of Controller directing
the tenant to pay m suser charges does not arise. To
mai ntain such an order will nean that even if the tenant
has no intention to continue in possession of the prenises
and even if he is not contesting the eviction order the
controller in exercise of his statutory power w |l conpel
himto pay m suser charge and continue in possession of
the property. The Legislature could not have intended to
create such a situation while enacting the provision in
Section 14(11) of the Act. At the cost of repetition we
would like to state here that we do not intend to hol dthat
in such a situation the landlord or the paranount |essor
cannot realize conpensation, damages or mesne profits for
wrongful user of the property fromthe tenant or erstwhile
tenant. However, this purpose cannot be achi eved by an
order of the Controller under Section 14(11) of the Act in
the situation as discussed earlier. Therefore, the position
that energes is that the order passed by the Controller for
eviction of the appellants under clause (k) of provisoto
Section 14(1) of the Act which was confirned by the
appel | ate authority and the High Court has to be
mai nt ai ned. The order passed by the Controller under
Section 14(11) of the Act deternining the m suser charges
and apportioning the sane between the parties which was
al so confirmed by the appellate authority and the High
Court is unsustainable and has to be set aside.

Then the question arises to whomthe tenants shoul d
be directed to deliver possession of the prem ses ?
Odinarily, in a case where the order of eviction passed by
the Controller is confirmed then the landlord is entitled to
recover possession of the prem ses fromthe tenant. But in
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the present case, as noted earlier, the order termnating
the | ease granted by the Union of India in favour of the

| andl ord has been passed and re-entry upon the prenises

has al ready been ordered; if possession of the prem ses
has not yet been taken over, it may be due to pendency of
the proceedings. |In the particular facts and circunstances
of the case we are of the view that the tenant should
del i ver possession of the prem ses to the Union of India
represented by L&DO

The appeal is allowed in part and the order passed by
the Controller under Section 14(11) of the Act which was
confirmed by the appellate authority and the High Court is
set aside leaving it open to the respondents to proceed for
realisation of conpensation, danages or nmesne profits for
m suser of the property by the tenants in accordance with
| aw. The appellants are directed to deliver vacant
possession of the suit property to the Union of India
represented by the L & DO wi thin one nonth. There wil |
be no order for costs.




