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ACT:

Cvil Service-office Menorandum of Union Mnistry  of Hone
Affairs ,dated June 22, 1949 |ayi ng down that seniority of
Central CGovernnent servants in the same grade shall be
gover ned by length of service-subs quaintly Ofice

Menor andum  dated Decenmber 20, 1959 |aying down t hat
seniority to be determned on the basis of genera
principles annexed to Menorandum Menorandum of 1959 is not
retrospective--Persons appointed before it are governed by
1949 Menorandum

HEADNOTE:

In order to provide for the seniority of Central = Governnent
servants di splaced from Paki stan the Home Mnistry by Ofice
Menor andum dat ed June 22, 1949 |aid down that the seniority
of all Central CGovernnent servants in the same grade shal
be governed by the length of their service in that grade.
By 1959 the object underlying that nenorandum had been
achi eved. Accordingly by another menorandum dat ed  Decenber
20, 1959 the Home Mnistry decided that in respect of
persons appoi nted after that date the general rules annexed
to the menorandum shall apply, one of those being that
seniority shall be governed by the date of confirmati on —and
not |ength of service.

In 1957 the Central Board of Revenue issued a circular
whereby seniority in the offices wunder it was to be
determ ned on the basis of date of confirmation. 1In 1962 a
revised seniority list of enployees under the Central Board
of Revenue was prepared on the basis of date of confirma-
tion. As a result respondents G and R who were Inspectors
of Central Excise lost several positions in the seniority.
These respondents had been appointed in 1947 and confirmed
in 1956. They filed wit petitions in the Hgh Court of
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Mysor e. The High Court held that the nenorandum of 1949
applied to their case and their senority nust be decided on
the basis of Ilength of service and not the date of
confirmation.

S and T were enployees under the Directorate General of
Health Services, Covernment of India. They had | oined
service in 1950 and 1951 respectively. In the seniority
list, which had been prepared on the basis of Iength of
service in accordance with the Ofice Menmorandum ,of 1949
their positions were 32 and 34. Subsquently Menorandum
dated June 19 1963 was issued by the Directorate General of
Health Services in which it was stated that Schedul ed Castes
and Scheduled Tribes candidates who were confirmed in
reserved vacanci es woul d rank senior to tenporary, including
guasi - per manent persons- respective of their positions in the
seniority list. As a result of the,application of this
principle S and T lost seniority by several positions. They
filed wit Petitions in the Hgh Court of Punjab and
Haryana. ~The Single Judge dism ssed their petitions but the
Di vi si on Bench ~allowed them on the ground that t he
Menor andum dated June 19, 1963 issued by the Directorate of
Health Services was not in consonance wth the Hore
M nistry’'s Menoranda 1949 and 1959.

Agai nst the judgnents of the H gh Courts the Union of India
and others appealed tothis Court.

Di sm ssing the appeals,

993

HELD: (1) The of fice Menorandum dated Decenber 22, 1959
expressly made it  clear that  the general principl es
enbodi ed in the annexure thereto were not to have
retrospective effect. In order to put the matter beyond any

pale of controversy, it was nmentioned that ‘"hereafter the
seniority of all persons appointed in the various Centra

Services. after the date of these instructions should be
determ ned in accordance with the General principles annexed
hereto”. It was therefore, manifest. that except in certain
cases with which the present appeals were not concerned laid
down in the Annexure thereto could not apply to persons ap-
sions laid down in the Annexure thereto could not apply to
persons appointed to the various central services before the
date of that Menorandum [ 1000 6]

There was thus no escape from the conclusion that the
seniority of G and respondents who were appointed prior to
Decenber 22, 1959 woul d have to be determined on the basis
of their length of service in accordance with the Ofice
Menor andum dat ed June 22, 1949 and not on the. basis of date
of their confirmation. This position was confirmed by the
Central Board of Revenue in its letter dated August 27, 1971
addressed, to all Collectors of Central Excise. [1002 D,

1001 E]

Mervyn Coutindo & Os. v. Collector of Custons, “Bombay &
Os.,. [1966] 3 S.C.R 600, referred to.

(ii) It was no doubt true that a direction was given in the
Menoran-and R respondents who were appointed prior-to
Decenber 22, 1959 would and Scheduled Tribe candidates
confirmed in reserved vacanci es should be ranked senior to
temporary, including quasi-pernmanent persons irrespective of
their position in the seniority list but such direction went
beyond the rule of seniority contained in the office
Menor andum dat ed. Decenber 22, 1959 issued by the Mnistry
of Home Affairs in respect of enpl oyees appointed before the
date. It was not disputed that according to the Governnent
of India allocation of Business Rules, 1961 genera

guestions relating to recruitnment pronotion and seniority in
Central’ services had to be dealt with by the Mnistry of
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Home Affairs. As S and. T respondents were appointed prior
to Decenber 22, 1959 their seniority was governed by the
rule of length of service as contained in the Annexure to
t he Menmorandum dat ed Decenber 22, 1959. [1003 E-H

JUDGVENT:

CIVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 1845 and
1846 of 1968.

Appeal s by special |eave fromthe judgment and order dated
January 10, 1968 and COctober 20, 1967 of the Msore High
Court in Wit PetitiOns Nos. 1519 of 1067 and 1216 of 1965-
respectively.

Jagdi sh Swarup, Solicitor-Ceneral of India and S. P. Nayar,
for the appellants (in all the appeals).

S. S. Javali and M Veerappa, for respondent No. 1 (in
C. As. Nos. 184-1 and 1946 of 1968 ).

S. L. Bhatia for respondents Nos. 1 and 2 (in C A No. 50
of 1969.
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S. K. Mehta, K L. Mehtaand K R Nagaraja, for the
Intervener (in C.A No. 1845 of 1968).

The Judgnent of the Court was delivered by

Khanna, J. Wether 'the criterion to determine the seniority of

avi Varma and Ganapathi Kini respondents 'should be
length of service in accordance with-the O fice Menorandum
dated June 22, 1949 issued by the Mnistry of Hone Affairs,
as clained by the said respondents, or whether it should be
the date of confirmation, as clainmed by the appellants, is
the mai n question which-arises for decision in civil appeals
Nos. 1845 and 1846 of 1968 which have been filed by the
Union of India and two others by special leave against the
judgrment of Mysore High Court. Similar question arises in
respect of the seniority of Suresh Kumar and Tara 'Chand
Jain, respondents in civil appeal No. 50 of 1969 which has
been filed by the Union of India and two others on a
,certificate granted by the Punjab and Haryana Hi'gh / Court
against the judgment of that Court. reversing in Letters
Pat ent appeal the ,decision of the single judge and i ssuing
awit in favour of those respondents.  The Hi gh Court held
in all the cases that the seniority of the concerned
respondents shoul d be deternmined on the basis of the 1ength
of service in accordance with the above ,nentioned O fice
Menor andum
Before giving the facts of the three cases, it would be
pertinent to refer to two Ofice Menoranda issued by the
Mnistry of Home Affairs. One of the menbranda is dated
June 22, 1949. It was nmentioned in this menmorandumthat the
CGovernment of India had under consideration the question of
the fixation of seniority of ;displaced governnment servants
and tenporary enployees in the various grades. Enployees of
the Central CGovernment who were di splaced fromtheir offices
i n Paki stan, according to the menorandum had been absorbed
in offices wunder the control of the same admnistrative
mnistry or on nomination by the Transfer Bureau of the
Mnistry of Hone Affairs in other offices. Al those
persons had been appointed, with a few exceptions, on tem
porary basis. The Mnistry of 'Hone Affairs accordingly
conveyed the foll owi ng decision
"It has now been decided in consultation with
the Federal Public Service Conm ssion that the
guestion of seniority in each grade should
also be exanined in the same context and
specific rules suitable for each service

R
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prescribed in framng those instructions. The
guestion of seniority of Assistants in the
Secretari at was recently exam ned very
careful ly in consultation wth al | t he
M ni stries and Federal Public Service Conm s-
995
sion and t he deci si ons reached are
i ncor por at ed in para 8 of the ’'lnstructions
for the initial constitution of the grade of
Assistants’ an extract of which is attached.
It has been decided that this rule should
generally be taken as the nodel in tram ng the
rules of seniority for other services and in
respect of persons enployed in any particular
grade seniority should, as a general rule, be
deternmined on the basis of the Ilength of
service inthat Grade irrespective of whether
the latter was under the Central or Provincia
Governnment of India or Pakistan. It has been
found difficult to wrk on the basis of
“conpar abl e’ “posts or grades and it has there-
fore been decided that ' Service in an
equi val ent Grade’, should, general l y be
defined as service on a rate of pay higher
than/ the mnimumof the tine scale of the
grade /concerned. The seniority of persons
nted on pernanent or quasi-pernanent
basis 'before the 1st January, 1944 shoul d,
however not be di sturbed."
Direction was accordingly issued by the Mnistry of Hone
Affairs that the principles given in the Menorandum be borne
in mnd in determning the seniority of " Governnent servants
of various categories enployed under the Mnistry of
Fi nance, etc.’” On Decenber 22,7 1959 anot her Ofice
Menor andum was i ssued by the Mnistry of Hone Affairs on the
subj ect of the general principles for determining seniority
of various categories of persons enployed in Centra
services. Material part of this nmenorandum was as under
"The instructions contained in this Mnistry's
Ofice Menorandum No.  30/44/48-Apptts, dated
the 22nd June, 1949, were issued in order to

saf eguard the interests of di splaced
Government servants appointed to the Centra
Services after partition. As it ~was not

possible to regulate the seniority of only
di spl aced Governnent servants by giving them
credit for previous service, the instructions
were made applicable to all categories of
persons appointed to Central Services. The
principles contained in the 22nd June, /1949,
orders were extended to-

(i) ex- Gover nient servants of Bur ma
appointed to Central Services; and

(ii) the enployees of former part 'B  States
taken over to the Centre as a result  of
Federal Financial _Integration

996

The instructions contained in this Mnistry's
Ofice Menorandum No. 32/10/49-CS dated the
31st March-, 1950 and No. 32/49-CS(C), dated
the 20.h Septenber, 1952 simlarly regulate
the seniority of candidates with war service
appointed to the Central Services.

2. The question has been raised whether it
is necessary to continue to apply the in

appoi
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structions contained in the-Office Menoranda
cited above. Displaced Government servants
have by and | arge been absorbed in the various
Central Services and their seniority has been
fixed with reference to the previous service
rend--red by them Simlarly, the seniority
of ex-enpl oyees of the Governnent of Burma and
of Part "B States as we | as of candidates
with war service has already been deternm ned
in accordance wth the instructions cited
above. As the specific objects underlying the
i nstruction i s cited above have been
achi eved, ‘there 1is no longer any reason to
apply those instructions in preference to the
nor mal principl es for det ermi nation of
seniority. It has, therefore, been decided in
consultation with the Union Public Se-vice
Comm ssion, that hereafter the seniority of
all _persons appointed to the various Centra
Services after the date of these instructions
shoul d be determnmined in accordance with the
General principles annexed hereto.

3. The instructions contained in t he
various office nenoranda cited in paragrah
above are hereby cancelled, except in regard
to determnation of seniority of per sons
appointed to the various Central Services
prior. ‘to the date of this Ofice Menorandum
The revised General principles enbodied in the
Annexure ~will —not apply wth retrospective
effect, but will come into forcewith effect
from the date of issue of these 'orders,
unless a different date in- respect of any
particul ate servicel/ grade from which ' these
revised principles are to be adopted for
pur poses of determning seniority has ' already
been or is hereafter agreed to by this
Mnistry.’,

Rel evant parts of paragraphs 2, 3 and 4 of the
Annexure to this Menorandum were as under

"2 Subject to the Provision of para 3 bel ow,
per sons appoi nt ed in a —substantive or
officiating capacity to a grade prior to the
i ssue of these general principles shall retain
the relative seniority already assigned to
them or such seniority as may hereafter be
assigned to themunder the existing orders
applicable to their cases

997

and shall en-bloc be senior to all others in
that grade.

3. Subject to the provisions of ‘para 4

bel ow, pernmanent officers of each grade ‘shal
be ranked senior to per sons who are
officiating in that grade.

4. Direct Recruits :

Notwi t hstanding the provisions of para 3
above, the relative seniority of all direct
recruits shall be determ ned by the order of
merit in which they are selected for such
appointnent, on the reconendations of the
U P.S.C. or other selecting authority, persons
appointed as a result of an earlier selection
bei ng senior to those appointed as a result of
a subsequent sel ection.
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Ravi Varma, respondent No. 1 in civil appeal No. 1845 of
1968. was appointed as an Inspector in the Central Excise
Col l ectors in Madras on 27-5-47 and was confirned on 7-4-56.
Ganapathi  Kini respondent No. 1 in civil appeal No. 1846,
was appointed as an inspector in the Central Exci se
Coll ectorate in Madras on 28-5-47. 1In view of the war
service rendered by Ganapathi Kini, his service for purposes
of seniority was conputed with effect from 10-10-46 and he
was confirned on 7-4-56. Ganapathi Kini and Ravi Varma
were shown at serial Nos. 115 and 141 in accordance with the
length of service in seniority list of inspectors prepared
in 1959. Subsequently on the directions of the Centra
Board of Revenue contained in letter dated Cctober 19, 1962,
a revised seniority list was prepared in 1963 by conputing
seniority fromthe date, of conifirmation. In the revised
list Ganapathi Kini and Ravi. Varma were shown at serial
Nos. 149 and 150, junior to persons to whomthey had been
shown senior in the earlier seniority list. Ganapathi Kini
and Ravi 'Varma thereupon filed petitions under article 226
of the 'Constitution of India praying for quashing the
revised seniority list prepared in 1963. The nmain ground
taken in the wit petitions was that the seniority should be
det erm ned according to length of service in terms of Ofice
Menorandum dated June 22, 1949 of the Mnistry of Home
Affairs. | mpl eaded in the wit petitions as respondents
were the Union of India, the Central Board of Revenue and
the Collector of Central Excise as also those inspectors of
Central Excise who, according to the petitioners, were
junior to them but who on account of being shown senior to
the petitioners in the revised seniority JIlist,  had been
appoi nted as Seni or Grade Inspectors of Central Excise
The above nentioned wit petitions were resisted by the
appel | ant s. The |earned judges of the Mysore Hi gh Court
referred to the menoranda dated June 22, 1949 and Decenber
22, 1959
-L736SupCl /72
998
and held that the altered rule embodied in the Menorandum
dated Decenber 22, 1959 for the determ nation of seniority
woul d be inapplicable to persons appointed before June 22,
1949 like Ganapathi Kini. Argunent was advanced on behalf
of the appellants that on July 3, 1957 the Central Board of
Revenue had again adopted the rule that the date of the
confirmation should formthe basis for determ pation of
seniority. This argunment did not find favour wth the
| earned judges,and it was observed
"But what is however clear is that in the case
of a person like the petitioner who was
appoi nted before June 22, 1949 the rul e / nmade
by the Mnistry of Home Affairs on that date
was what constituted the basis “for t he
deternmination of seniority and not the rule
which was revived by the Central Board of
Revenue on July 3, 1957."
Direction was accordingly issued that Ganapathi Kini’'s
seniority should be determned on on basis of the fornula
contained in the Ofice Menorandum dated June 22, 1949 and
the revised seniority list be rectified accordingly.
In the petition filed Ravi Varma the H gh Court nmade a short
order when, after-'referring the decision in the case of
Ganapathi Kini, the |earned judges granted simlar relief to
Ravi Var ma.
Suresh Kumar, respondent No. 1 and Tara Chand Jain, res-
pondent No’ 2 in civil appeal No. 50 of 1969 were appointed
as Lower Division Clerks in the Medical Stores Depot, Karna
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under the Directorate General of Hi gh Services on Cctober 9,
1950 and Novenber 26 1951 respectively. Both of them were
con firmed on March 31, 1960. 1In the Seniority list which
was Prepared in accordance with O fice Menorandum dated June
22, 1949 Suresh Kumar and Tara- Chand Jai n, respondents, were
shown at serial Nos. 32 and 34 in accordance wth their
length of Service. Subsequently Menorandum dated June 19,
1963 Was received fromthe Directorate General of Health
Services in which there was a reference to the Mnistry of
Hone Affairs office Menorandum date December 22, 1959

It was stated in the Menorandum fromthe Directorate Cenera

of Health Services that scheduled castes’ and schedul ed
tribes candidates who were confirned in reserved vacancies
would rank senior to tenporary, including quasi-pernmanent
persons irrespective of their position in the seniority
list. A revised seniority list was thereafter prepared and
a nunber of scheduled castes candidates who had been
recruited |ater but had been confirned earlier than Suresh
Kumar 'and Tara Chand Jain were shown senior. Suresh Kunar
and

999

Tara Chand Jain were thus shown at serial Nos. 40 and 42 in
the revised seniority 1ist Suresh Kumar and Tara Chand Jain
thereafter filed petition tinder article 226 and 227 of the

Constitution of /India for quashing the i nstructions
contained in the Menorandum dated June 19, 1963 issued by
the Directorate General of Health Services is well its the
revised seniority  list and other~ consequential reliefs.

I mpl eaded is respondents in the petition were the Union or
India, the Director General of Health Services, the Deputy
Assistant Director General Medical Stores, as well astoother
schedul e castes enpl oyees of the Medical Stores Depot

Karnal who had been shown senior to the petitioners in the
revised seniority list.

The above petitions were resisted by the appellants and were
dismissed by the learned single judge. On Letters Patent
appeal the judgnent of the single judge was reversed and it
was hel d that Suresh Kumar and Tara Chand Jai n having been
appointed prior to Decenber 22, 1959 were CGoverned by the
rule of seniority contained in the Ofice Menorandum dated
June 22, 1949 issued by the Mnistry of Home Affairs.
This position, in the opinionof the |earned judges, was not
af fected by the subsequent O ficeMenorandum i ssued by the
Mnistry of Hone Affairs. So far asthe Menorandum dat ed

June 19, 1963 issued by the Directorate General ~ of Health
Servi ces was concerned, it was found to be not in consonance
with the Ofice Menoranda i ssued by the Mnistry of Hone
Affairs on June 22, 1949 and Decemnber 22, 1959. Assuch

the Menorandum issued by the Directorate General of ~Health
Services, according to the |earned judges, could not  affect
the seniority of Suresh Kumar and Tara Chalid Jain. In the
result the revised seniority list was held to be invalid and
theUnion of India and two other appellants were directed
to prepare a revised seniority list in accordance with the
original seniority of Suresh Kumar and Tara Chand Jain

The learned Solicitor General on behalf of the appellants
has at the outset referred to Menoranda dated June 22, 1949
and Decenber 22, 1959 issued by the Mnistry of Home Affairs
and has argued that after the issue of the |atter Menmorandum
the seniority of all Central Government enpl oyees should be
determ ned by the date of their confirmation and not oil the
basis of the length of service. let this connection, we
find, that the of a | arge nunber of GCovernnent enployees
After the partition of the country fromareas now formng
part of Pakisthan resulted in a situation wherein the
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Government had to review the Jules relating to seniority, As
nost of those displaced Governnent servants had been
enpl oyed on tenporary, basis and as it was felt that they
shoul d be given some wei gh@ge in the matter of seniority on
conpassi onate grounds, the rule was evolved that t he
seniority

1000

should be determined on the basis of the length of service
in equivalent grades. The seniority of persons appointed on
per manent basis or quasi-permanent basis before January 1
1944 was, however, left undisturbed. Further, as it was not
possible to regulate the seniority of only di spl aced
Government servants by giving them credit for previous
service, the instructions were nade applicable to al
cat egori es of persons appointed to Central services. Ofice
Menor andum dat ed June 22, 1949 was consequently issued. The
above principles were also extended to other category of
CGover nent. enpl oyees, i ncl udi ng those with war service.

The matter was reviewed thereafter in 1959. The Governnent
then found  that displaced Governnent servants had by and
| arge been absorbed in the various  Central services and
their seniority had been fixed with reference to the
previous service rendered by them Same was found to be the
position of other Government servants who had been given the
benefit of the principles contained in Menorandum dated June
22,.1949. As the objects underlying the instructions of June
22, 1949 had been achieved and it was no | onger considered
necessary to apply those instructions in preference to the
normal principle for determ nation of seniority, it was
decided that the seniority of Central Government  enployees
woul d henceforth be determined in accordance wth the
general principles contained in Annexure to the Ofice
Menorandum issued by the Mnistry of Home Affairs on
Decenber 22, 1959. One ,of those principles was that
per manent officiating of each grade would | ranked senior to
persons who were, officiating in that grade. The effect of
that, as submtted by the learned Solicitor GCeneral, was
that the seniority was to be determined by the date of
confirmation and not on the basis of length of -service as
was the rule contained in the Ofice Menorandum dated June
22, 1949.

The O fice Menorandum dated Decenber 22,1959, however,
expressly made it clear that the general principles enbodied
in the Annexure thereto were not to have retrospective,
ef fect. In ,order to put the matter beyond any Pale of
controversy, it was mentioned that 'hereafter the seniority
of all persons appointed to the various Central Services
after the date of these instructions should be determned in
dance with the General principles annexed hereto’. It

is, therefore, manifest that except in certain cases wth
which we are not concerned, the Ofice Menorandum dated
December 22, 1959 and the provisions laid down 'in the
Annexure thereto could not apply to persons appointed to the
various Central services before the date of that Menorandum
It may also be nentioned that while dealing with the above
Menorandum this Court in the case of Mervyn Coutindo & Os.
1001

V. Col l ector of Customs, Bonbay & Ors. (1) observed that
these principles were not to apply retrospectively but were
given effect to formthe date of their issue, subject to
certain reservations with which we are not concerned.

It has next been argued by the learned Solicitor GCenera
that whatever might be the positioned in respect of the
enpl oyees in other Central services, so far as the clerks,
supervisors and inspectors under the Central Board of

accor
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Revenue were concerned, a decision was taken that for
purposes of pronotion, the pernanent enpl oyees should have
precedence before nonpermanent enployees. Qur attention in
this connection has been invited to letter dated March 15,
1958 sent by the Central Board of Revenue to all Collectors
of Central Excise. In this letter there was a reference to
an earlier letter dated July 3, 1957 fromthe Board and it
was nmentioned that the instructions contained in the earlier
letter that for purposes of pronotion frommnisterial grade
to inspectors grade, permanent clerks would first be
consi der ed bef ore considering persons who wer e non-
per manent, should be followed in respect of pronotions to
ot her grades also. The Solicitor GCeneral accordingly
contends that the direction contained in the Menorandum
dat ed Decenber 22, 1959-that it could not apply to enpl oyees
appoi nted before that date would not hold good in the case
of clerks, supervisors and inspectors functioning under the
Central~ Board of Revenue. It s, in our opinion, not
necessary to-go into this aspect of the matter because we
find that the Central Board of Revenue as per letter dated
August 27, 1971 addressed to -all ~Collectors of Centra
Exci se, gave fresh instructions regarding the principles of
seniority. In thisletter there was a reference to the
Ofice Menorandum ‘dated Decenber 22, 1959 issued by the
Mnistry of Hone Affairs and it was stated
"I'n supersession of all previous orders on the
subject, it has now been decided that-in so
far ‘as the nongazetted staff in the Centra
Exci se, Custons and Narcotics Departnents and
ot her subordinate offices are conceded, the
seniority of persons appointed to various
posts and services after receipt of these
orders should be regulated i n accordance with
the Mnistry of Home Affairs O M. referred to
above. "
It would follow fromthe above that so far as the  non-
gazetted staff 1 in the Central Excise, Custons and
Narcotics Departrments and ot her subordinate offices of the
Central Board of Revenue are
(1) [1966]3 S.C.R 600.
1002
concerned, the question of seniority would have to be
decided in accordance wth the Ofice Menorandum dated
19- 10- 1959. As the said Ofice Menorandum has, except in
certain cases with which we are not concerned, applied the
rule of seniority contained in the Annexure thereto only to
enpl oyees appoi nted after the date of that Menorandum there
is no escape fromthe conclusion that the 'seniority of
Ganapathi Kini and Ravi Varma, respondents,  who wer e
appointed prior to Decenber 22, 1959, would have to be
determined on the basis of their length of service in
accordance wth Ofice Menorandum dated Julie 22, 1949 and
not on the basis of the date of their confirmation.
In civil appeal No. 50 of 1969 the | earned Solicitor General
has referred to Ofice Menoranda dated January 28, 1952,
April 20, 1961 and March 27, 1963 issued by the Mnistry of
Hone Affairs to show a departure fromthe rule of seniority
for the benefit of nmenbers of schedul ed castes and schedul ed
tribes. Ofice Menorandum dated January 28, 1952 rmakes
provision for conmmunal representation in services for
candi dates to schedul ed castes and scheduled tribes as also
the Anglo Indian comunity. The Menorandum gives a nodel
roster which should be applied in filling the vacancies.
Perusal of the Menorandum shows that it relates only to
recruitment and has nothing to do wth the rule of
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seniority.

O fice Menorandum dated April 20, 1961 deals with the ques-
tion of seniority of direct recruits who were confirned in
an order different from the original order of nerit.
According to the Memorandum it often happens that a
schedul ed caste or scheduled tribe candidate occupying a
| ower position in the merit list is appointed pernmanently to
a reserved vacancy, while candi dates above himin the nerit
list are not appointed at that time. |f such candidates are
appointed in the followi ng year, they are note entitled to a
hi gher seniority on the ground that in the previous year
they had obtained a higher position in the merit |ist. It
is plain that the above Ofice Menorandum did not deal with
the question of seniority on the basis of length of service
as contained in Ofice Menorandum dated June 22, 1949 but
with the question a, to what would be the effect if a direct
recruit schedul ed caste or schedul ed tribe candidate though
occupying . a lower position in the nerit list, is confirnmed
earlier i'n areserved vacancy. W are in the present case
not concerned with any nmerit list nor with any question of
seniority based on such a list. ~As such, Ofice Menorandum
dated April 20, 1961 is also of not any material help to the
appel | ants. It may  be stated that the counsel for the
appellants in the  H gh Court conceded that the above
Menor andum  had no “direct relevance in the pr esent
controversy.

1003

The third O fice Menorandum dated March 27, 1963 referred to
by the learned solicitor General deals with the subject of
mai nt enance of roster for giving effect to the reservations
provided for scheduled castes and scheduled  tribes’ in
Central Covernnent services. This Menorandum has a  bearing
only on the question of recruitment and provides no
guidelines for deternmining seniority. W, thus, find that
none of the three Ofice Menoranda relied wupon by the
Solicitor General is of any material assistance to the
appel | ants.

W nmay now advert to the Menorandum dated June 19, 1963

issued by the Directorate CGeneral of Health Services. As?
mentioned earlier, it was after the receipt of this
Menorandum that the seniority list of class Il enpl oyees of

the CGovernment Medi cal Stores Depot, Karnal was revised  and
the seniority was deternmined on the basis of the date of
confirmati on and not on the basis of |length of service. The
above Menorandum fromthe Directorate General ~ of Health
Services expressly refers to the Ofice Menorandum dated
December 22, 1959 issued by the Mnistry of Home Affairs and

seeks inmplementation of that. It is no doubt true that a
direction was given in the Menorandumof the Directorate
Gener al of Health Services that scheduled caste and
scheduled tribe candidates confirned in reserved ‘vacancies
should be ranked senior to tenporary, including' quasi-
per manent persons, irrespective of their position in the

seniority list, but such a direction went beyond the rul e of
seniority contained in the, Ofice Menorandum dat ed Decenber
22, 1959 issued by the Mnistry of Hone Affairs in respect
of enployees appointed before that date. As nentioned
earlier Ofice Menorandum dated Decenber 22, 1959 did not
disturb the, seniority of Central CGovernnent enployees who
had been appointed prior to the date of that Menorandum

except in certain cases with which we are not concerned. It
is not disputed that according to the Government of India
Al l ocation of Business Rules, 1961 general guesti ons

relating to recruitment, pronotion and seniority in Centra
services |ike the one with Which we are concerned, have to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of

11

be dealt with by the Mnistry of Hone Affiars. As Suresh
Kumar and Tara Chand Jain, respondents, were appointed prior
to Decenber 22, 1959 their seniority was governed by the
rule of length of service as contained in Ofice Menorandum
1004

dated June 22, 1949 and not by the rule based upon date of
confirmation as contained in the Annexure to the Menorandum
dat ed Decenber 22, 1959.

Ref erence was nade by the learned Solicitor General to the
case of Roshan Lal Tandon v. Union of India(l) wherein it
has been laid down that the service rules may be franed and
altered wunilaterly by the CGovernnent. No occasion for
i nvoking the above dictumarises in this case because the
| earned counsel for the contesting respondents have not
guestioned the right of the Governnent to frane and alter
unilaterly the service rules.

In the result, all the three appeals fail, and are di sm ssed
with costs.

One hearing fee.

G C Appeal s di sm ssed

(1) [1968] 1 S.C R 185.
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