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ACT:

I ndi an | ncone Tax Act, 1922( Act Xl of 1922), s. 26-A and 2(6-
B)-Indian Partnership~ Act, 1932 (Act IX of 1932), s. 4-
Regi stration of an unregistered firmconstituted under a
deed of partnership-Five constituent parties-Three separate
firms constituted under three separate deeds of partnership-
Signatures on deed by three different persons on behalf of
three firms respectively-Fourth party a H ndu undivided
famly of which karta put the signature on deed-Fifth party
an individual -’ Whether registration of such a firmconpetent
under a. 26-Aof Indian Incone Tax Act, 1922-Firm and
partnershi p-Definitions of-1ndian Partnership Act, 1932, s.
4-Fi rm Fi r m nane- Part ner shi pPart ner - Meani ngs of - Part nership

general concept of-Wrd "persons" ins. 4-Meaning of-Firm
Whet her a person and whether (entitled to enter into
partnership wth another firmor H ndu undivided famly or
i ndi vi dual s.

HEADNOTE:

In connection with the assessnent for the assessnent year
1949- 1950 of Dulichand Lakshm narayan an unregi stered firm
an application was nade under s. 26-A of the Indian |ncome-
Tax Act, 1922 before Income-Tax O ficer, Raigarh, for its
regi stration as a firm constituted under a Deed of
Partnership dated 17th February, 1947. In the opening
par agraph of the deed the nanes and descriptions of the five
parties thereto were set out. The signatures of five per-
sons were appended on behal f of five parties respectively at
the foot of the deed.

It was conmon ground that out of the five constituent
parties, D.L., J.H, and L.C, were separate firns
constituted under three separate deeds of partnershinp. The
three different persons who signed the deed on behalf of
those three firms respectively were partners in their
respective firns. The fourth party MB. was the nane of a
busi ness carried on by a Hi ndu undivided famly of which the
person who signed it was the karta. The fifth party MG
was an i ndi vi dual

The Incone-Tax Oficer rejected the application on the
ground that Dulichand Lakshm narayan, constituted under the
deed dated 17th February 1947, consisted of three firms, one




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

Hi ndu undi vi ded fam |y business and one individual and that
a firmor a H ndu undivided fam |y could not as such enter
into a partnership with other firms or individual

155

The assessee’s appeal to t he Appel | ate Assi st ant
Conmi ssioner was dismissed but it succeeded before the
Income Tax Appellate Tribunal who directed registration of
the firm On the application of the Comm ssioner of |ncone
Tax under s. 66(1) of the Incone Tax Act the Hi gh Court held
that on the facts of the case the assessee was not entitled
to registration wunder s. 26-A of the Income Tax Act. On
appeal to the Suprenme Court:

Held that a perusal of the deed would indicate beyond any
doubt that the intention of the parties quite clearly was
that each of the three constituent firms and not the
particul ar menber of each of the said three firms who had
signed the deed for his respective firm was to be the
partner~in the bigger firmconstituted under this deed.

The contention that only the five individual executant of
the deed were the partners of the newy created firm was
against the tenor of the deed and 'was therefore without
force.

Section 26-A of theIndian Income Tax Act postulates the
exi stence of a firm The Act, however, does not indicate
what a firmsignifies or howit is to be constituted.
Section 2(6-B) of the Act clearly provides, inter alia, that
“firm and "partnershi p" have the sanme neaning respectively
as they have in the Indian Partnership Act, 1932.

Section 4 of the I'ndian Partnership Act (which gives the
definitions of "partnership", "partner”, "firnf ~and "firm
nane") «clearly requires the presence of three elenents
nanely (1) that there nust be an agreenent entered into by
two or nore persons: (2) that the agreenent nust be to share
the profits of a business; and (3) that the business nust be
carried on by all or any of those persons acting

for all.

The general concept of partnership according to both systens
of

law, English as well as Indian, is that a firmis not an
entity or

"person” in law but is merely an association of individuals
and a

firmnanme is only a collective nane of those individuals who
constitute the firm |In other words a firmnane is nerely
an expression, only a conpendi ous node of ~designhating the
persons who have agreed to carry on business in partnership
The word "persons” in s. 4 of the Indian Partnership Act,
which has replaced s. 239 of the Indian Contract . Act,
contenpl ates only natural or artificial, i.e., legal persons
and therefore a firmis not a person and as such is not
entitled to enter into a partnership with another firm or
H ndu wundivided famly or individual and there is no
guestion of registration of a partnership purporting to be
one between three firnms, a Hi ndu undivided fam |y business
and an individual as a firmunders. 26-A of the Act, as in
the present case.

Jabal pur |ce Manufacturing Association v. Conmi ssioner of
I ncome Tax, Madhya Pradesh and Bhopal ([1965] 27 |I.T.R 88),
Exparte Oorbett, In re Shad, ([1880] L.R 14 Ch. 122, 126),
Bhag-
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wanji Morarji Goculdas v. Al enbic Chenical Wrks Co. Ltd
and others (A 1.R 1948 P.C 100), Conmissioner of Incone
Tax, West Bengal v. AL W Figgies & Co. and others ([1954]
S.CR 171), and In re Jai Dayal Madan Copal, ([1933] I.T.R
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186), referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 195 of 1955.
Appeal from the judgnment and order dated the 30th day of
December 1953 of the Nagpur High Court in M scellaneous
Cvil Case No. 35 of 1952.

Kirpa Ram Baj aj, Hardyal Hardy, with hin) for the appellant.
C. K. Daphtary, Solicitor-General of India (G N Jo8hi
and R H. Dhebar, with hin) for the respondent.

1956. February 17. The Judgnment of the Court was delivered
by

DAS C J.-This is an appeal fromthe judgnent and order
passed by a Bench of the Nagpur Hi gh Court on the 30th
December, 1953 in-M scellaneous G vil Case No. 35 of 1952,
wher eby the Bench answered in the negative the question that
had been referred to themby the Income Tax Appellate
Tri bunal, Bormbay under section 66(1) of the Indian Incone
Tax Act, 1922 (hereinafter referred to as the Act).

In connection with the assessnment for the assessnent year
1949/ 1950 of Dulichand Laxm narayan, an unregistered firm
an application was nmade under section 26-A of the Act before
the Income Tax O ficer, Raigarh for its registration as a
firmconstituted under a Deed of Partnership dated the 17th
February 1947. |In the opening paragraph of ‘that deed the
nanes and descriptions of the parties thereto were set out
in the followi ng words: --

"We, Dulichand Laxm narayan Firm through Malik  (partner)
Laxm Narayan son of Laljinal, Laxm Narayan Chandulal Firm
t hrough Mali k (partner) Chandulal son of Nanakchand,
Mul khr am Bhol aram Fi rm t hrough Mal ik (partner) Tekchand son
of Bhol aram Jerandas Hiral al Firmthrough
157
Malik (partner) Beharilal son of ~ Asharam and Mangatra
Ganpatram through Mali k (partner) Ganpatram /son of
Mangat rai, Agarwar Bani, aged 50, 40, 28, 25, 45 residing at
Rai garh are partners in equal shares - with effect fromb5-1-
1946 -in the firmDulichand Laxm nharayan in whose namne
Inporters’ Licence of cloth is issued for Raigarh State
group Rai garh, Jaipur Saraigarh, Udeypur and Sakti State, on
the following terms and conditions................. .....~
Then follow 15 clauses containing the terns on which the
partnershi p busi ness was agreed to be done.- At the foot of
the deed signatures were appended in the follow ng order one
bel ow t he ot her: -

Laxm nar ayan for Dulichand Laxm Narayan.

Beharilal for Jairam Das Hiralal.

Ganpatram for Mangatrai Ganpatram

Tekchand for Mikhram Bhol aram

Chandul al for Laxmi narayan Chandul al
It is common ground that out of the five constituent parties
Dul i chand Laxm narayan, Jairandas Hiralal and Laxm narayan
Chandul al are separate firns constituted under three
separate deeds of partnership and that Laxm nar ayan,
Beharilal and Chandul al, who signed the deed on behalf of
those firms are partners in their respective firms. There
is also no dispute that Mukbram Bholaramis the name of a
business <carried on by a H ndu undivided famly of which
Tekchand, who has signed for it, is the Karta. It is also
conceded that Mangatrai Ganpatrai is an individual. The
application for registration was signed by the sane five
i ndi vi dual s who bad signed the deed of partnership
Finding that Dulichand Laxm narayan constituted under the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

aforesaid Deed of Partnership dated the 17th February 1947
consisted of three firns, one Hi ndu undivided famly
busi ness and one individual and taking the viewthat a firm
or a Hindu undivided family could not as such enter into a
partnership with other firns or individuals, the |ncone-Tax
Oficer held that the said Dulichand Laxm narayan could not
be registered as a firmunder section 26-A and
21
158
accordi ngly on the 26th February 1950 he rejected the
applicati on.
On appeal the Appellate Assistant Conm ssioner held that
when a firmentered into a partnership with another firmthe
result in law was that all the partners of each of the
smaller firnms became partners of the bigger firm and,
therefore, there was no legal flawin the constitution of
the bigger firmof Dulichand Laxm narayan. He, however,
took the viewthat, as the application for registration had
not al so been signed personally by all the partners of those
three snaller firms as required by section 26-A of the Act
and rule 2 of the Rules franed under section 59 of the Act,
there was no valid application for registration and
consequently the firmcould not be registered. The result
was that on the 5th August 1950 the Appellate Assistant
Conmi ssi oner di sm ssed 't he appeal
The assessee appeal ed to the Incone Tax Appel late Tri bunal
The Tri bunal agr eed with t he Appel l-at e Assi st ant
Conmi ssi oner that a valid partnershi p had been brought into
exi stence but reversed the decision of the Appel | ate
Assi stant Conm ssioner on the ground that as all  the five
executants of the deed had signed the application for
registration, the requirenents of |law had been satisfied.
Accordingly on the 12th June 1951 the Tribunal directed
registration of the firm

On the application of the Comm ssioner of Income Tax,
Madhya Pradesh the Tribunal under section 66(1) of the Act
drew up a Statenent of Case and submitted to the Hi gh Court
of Nagpur the follow ng question of |aw, nanely:-
Whet her on the facts of the Case the assessee is entitled to
regi stration under section 26-A of the Income Tax Act?
The reference canme up for hearing before a Bench of the
Nagpur High Court on the 30th Decenber 1953. Fol | owi ng
their own judgnent delivered earlier in the day in
M scel l aneous Civil Case No. 189 of 1951, Jabalpur Ice
Manuf acturing Association v. Comn ssioner-of Incone Tax,
Madhya Pradesh and Bhopal (1),
(1) [21955] 27 I.T.R 88.

159
the High Court answered the referred question in the
negati ve. In view, however, of the inportance of the

guestion involved in the reference the H gh Court, ' under
section 66-A(2) of the Act, gave a certificate of fitness
for appeal to this Court. Hence the present appeal

Section 26-A of the Act under which the application for
regi stration was made provides as foll ows: -

(1) Application nay be made to the Incone-tax Oficer on
behalf of any firm constituted under an instrunent of
partnership specifying the individual shares of the
partners, for registration for the purposes of this Act and
of any other enactment for the tine being in force relating
to income-tax or supertax.

(2) The application shall be nade by such person or
per sons, and at such tines and shall contain such
particulars and shall be in such form and be varied in such
manner, as may be prescribed; and it shall be dealt with by
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the I ncone-tax Officer in such manner as may be prescri bed.
The relevant portion of rule 2 of the Rules nmde under
section 59 of 'the Act runs thus: -

"Any firmconstituted under an Instrunent of Partnership
speci fying the individual shares of the partners may, under
the provisions of section 26-A of the Indian Income-tax Act,
1922 (hereinafter in these rules referred to as the Act),
register with the Incone-tax Oficer, the particul ars
contained in the said Instrument on application made in this
behal f.

Such application shall be signed by all the partners (not
being mi nors) personally, or..............

At the hearing before us it was at one tinme suggested that
the partners of the firmconsisted of the five individuals
who had signed the deed and each of them had an’ equal share
as specified therein and that as all the said five partners
had signed the application for registration the requirenents
of section 26-A of the Act and rule 2 had been fully
conplied with-and the assessee shoul d have been registered
as a firmfor the purposes of the Act. A perusal of the
deed and par -

160

ticularly the portions hereinbefore set out indicate beyond
any doubt that the intention of the parties quite clearly
was that each of 'thethree constituent firms and not the
particul ar nenber of each of the said three firns who had
signed the deed for his respectivefirm was to be the
partner in the bigger firmconstituted under this deed. The
contention that only the five individual executants of the
deed were the partners of the newly created firm runs
counter to the apparent tenor of the deed and cannot be
entertained. Indeed | earned counsel appearing in support of
this appeal did not press this point. The nmin argunent
before wus has centred round the larger question as to
whet her a firmas such can be a partner in another firm

Section 26-A of the Act quoted above postulates the
existence of a firm for otherwise no question of its
regi stration can possibly arise. « The Act, however, does not
indicate what a firm signifies or how it “is to be
constituted. Indeed section 2(6B) of the Act clearly
provides,inter alia, that "firm' and "partnership” have the
sane neanings respectively as they have in the Indian
Partnership Act, 1932. W have, therefore,, to go to the
last nmentioned Act to ascertain what a firmis and how it
can be created.

Turning, then, to the Indian Partnership Act, 1932 we cone

to section 4 which defines ’'partnership", "partner", "firnf
and "firmnanme" in the words foll ow ng: -
4. Definition of "Partnership", "Partner", "firnf and

"firm nane:-"Partnersbhip" is the relation between persons
who have agreed to share the profits of a business- carried
on by all or any of themacting for all

Persons who have entered into partnership with one anot her
are called individually "partners®™ and collectively "a
firm', and the nane under which their business is carried on
is called the "firm name".

This section clearly requires the presence of three
el ements, nanely (1) that there nmust be an agreenent entered
into by two or nore persons; (2) that the agreenent nust be
to share the profits of a business;

161
and (3) that the business nust be carried on by all or any
of those persons acting for all. According to this

definition "persons"” who have entered into partnership wth
one another are collectively called a "firm' and the name




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 8

under which their business is carried on is called the "firm

nane" . The first question that arises is as to whether a
firm as such can enter into an agreenent with another firm
or individual. The answer to the question would depend on
whet her a firmcan be called a "person".

There is no definition of the word "person®™ in the
Partnership Act. The General C auses Act, 1897, however, by
section 3 (42) provides that "person shall include any
conpany or association or body of individuals whether
incorporated or not". The firmis not a conpany but is
certainly an association or body of individuals. The

argunent is that applying that definition to the word
"persons” occurring in section 4, one can at once say that
an unincorporated association or body of persons, like a
firm can enter into a partnership just as by t he
application of that definition to section 4 of the Indian
Partnership Act a conmpany can becone a partner in a firm
The definitions given in section 3 of the General d auses
Act, 1897, however, apply when there is nothing repugnant in
the subject or context. It is difficult to say that there
is anything repugnant inthe context of section 4 itself
which will exclude the application of that definition to the
word "Persons" occurring in section 4. Is there, however,
anyt hi ng repugnant i'n the subject of partnership law, which
will exclude the application of that definition to section
42

As pointed out in Lindley on Partnership, IMth Edition, at
page 153, nmerchants and |lawers have different notions

respecting the nature of a firm Commercial nmen and
accountants are apt to |look upon a firmin  the light 1in
which lawers |ook wupon a corporation, i.e., as a body
distinct from the nenbers conposing it. In other words

merchants are wused to regard a firm for purposes of
busi ness, as having a separate and independent existence

apart from its partners. ‘In sone systens of law this
separate per-
162

sonality of a firmapart fromits nenbers has received ful
and formal recognition, as, for instance, in Scotland. That
is, however, not the English Common Law conception of a
firm English Lawers do not recognize a firmas an entity,
di stinct fromthe menbers conposing it. Qur partnership |aw
is based on English Law and we have al so adopted the notions
of English |lawers as regards a partnership firm

Some of the mercantile usages relating to a firm have,
however, found their way into the | aw of partnership. Thus
in keeping accounts, merchants habitually show a firmas a
debtor to each partner for what he brings into (the conmon
stock and each partner is shown as a debtor to the firm for
all that he takes out of that stock. But under the English
Conmon Law, a firm not being a legal entity, could not sue
or be sued in the firmnane or sue or be sued by its own
partner, for one cannot sue oneself. Later on this 'rigid
aw of procedure, however, gave way to considerations  of
commercial convenience and permtted a firmto sue or  be
sued in the firmname, as if it were a corporate body (see
Code of Civil Procedure, Oder XXX corresponding to rules of
the English Suprenme Court Order XLVIII-A). The law of
procedure has gone to the length of allowing a firmto sue
or be sued by another firm having some common partners or
even to sue or be sued by one or nore of its own partners
(see Oder XXX, rule 9 of the Code of Civil Procedure), as
if the firmis an entity distinct fromits partners. Agai n
in taking partnership accounts and in adni ni stering
partnership assets, the | aw has, to some extent, adopted the
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nercantile view and the liabilities of the firmare regarded
as the liabilities of the partners only in case they cannot
be nmet and discharged by the firmout of its assets. The
creditors of the firmare, in the first place, paid out of
the partnership assets and if there is any surplus then the
share of each partner in such surplus is applied in paynent
of his separate debts, if any, or paid to him Conversely,
separate property of a partner is applied first in the
paynment of his separate debts and the surplus, if any is
utilised in nmeeting the

163
debts of the firm (see section 49 of the Indian Partnership
Act, 1932). In the Indian Income Tax Act itself a firm is

by section 3, which is the charging section, nmade a unit of
assessnent.

It is clear fromthe foregoing discussion that the |aw,
English as well as-Indian, has, for some specific purposes,
some of which “are referred to above, relaxed its rigid
notions and extended a |limted per,personality of a firm
Nvert hel ess, the general concept of partnership, firmy
established inboth systens of Law, still is that a firm is
not an entity or "person" in law but is nerely an
association of individuals and a firm name is only a
collective name of those individuals who constitute the
firm In other words, a firmnane is nerely an expression
only a conpendi ous node of designating the persons who have
agreed to carry on business in partnershinp. According to
the -principles of English jurisprudence, which we have
adopted for the purposes of determining legal rights "there
is no such thing as a firm known to  the |aw as
was said by James, L. J. in Ex parte Corbett, In re Shand(1l)
In these circunstances to inport the definition of the word
"person" occurring in section 3(42) of the General = C auses
Act, 1897 into section 4 of the Indian Partnership Act will,

according to I|awers, English” or Indian,, be totally
repugnant to the subject of partnership | aw as they know and
understand it to be. It is in this view of the matter that

it has been consistently held inthis country that ‘a firm as
such is not entitled to enter into partnership with another
firmor individuals. It is not necessary to refer in detai
to those decisions many of which will be found cited .in
Jabal pur | ce Manufacturing Association v. —Comm ssi oner of
I ncome-tax, Madhya Pradesh(2) to which a reference has
al ready been nmde. We need only refer to the case  of
Bhagwanji Morarji GCGoculdas v. Al enmbic Chemcal Wrks Co. Ltd
and others(3), where it has been laid down by the Privy
Council that Indian Law has not given | egal personality to a
firmapart fromthe partners. This
(1) [1880] L.R 14 Ch. 122, 126. (2) [1955] 27 I.T.R" 88.
(3) AI.R 1948 P.C. 100.
164
view finds support fromand is inplicit in the observations
made by this Court in the Comm ssioner of |ncone-Tax, = Wst
Bengal v. AL W Figgies & Co. and others(1).

In Jai Dayal Madan Gopal (2), Sulaiman C. J. followed the
Cal cutta decisions and was not prepared to dissent from the
view that the word "person” in section 239 of the Indian
Contract Act, 1872 should not be interpreted so as to
include a firm The Ilearned Chief Justice, however,
expressed the viewthat it was difficult to say that there
was anything in section 239 itself which nade t he
application to that section of the definition of "person" as
given in GCeneral Causes Act in any way repugnant. The
| earned Chief Justice, however, does not appear to have con-
si dered whet her there was anything repugnant in the subject
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of partnership law, as it prevails in this country, which
operates to exclude the application of that deanition to the
word "person" occurring in section 239 of the Indian
Contract Act. In our opinion, the word "Persons" in section
4 of the Indian Partnership Act, which has replaced section
239 of the Indian Contract Act, contenplates only natural or
artificial, 1i.e., legal persons and for the reasons stated
above, a firmis not a "person" and as such is not entitled
to enter into a partnership with another firm or Hi ndu
undi vided family or individual. |In this viewof the matter
there can arise no question of registration of a partnership
purporting to be one between three firms, a H ndu undivided
famly business and an individual as a firm under section
26- A of the Act.

The | earned Advocate for the appellant then urges that at
any rate the partnership was not illegal, for there was no
| egal inpedinment in the way of-all the nenbers of all the
three constituent firns and the karta of the H ndu undivi ded
famly and the individual entering into an agreenent and
that, therefore, a valid partnership was constituted by the
deed of partnership under consideration. Assuming that this
contention is possible in view of the | anguage which
(1) [1954] S.C.R 171; 1953 1.T.R 405.

(2) [1983] I.T.R 186.

165

has been used in this deed for describing the parties, the
position of the appellant will not inprove, for in order to
be entitled to the benefit of registration under the Act, it
will have to be shown that the shares of all  individua
partners are specified in the deed and that all the partners
have personally signed the application for registration as
required by section 26-A of the Act read with Rule 2. The
deed specifies that each of the five constituent parties is

entitled to an equal, i.e., 1/5share but it does not
specify the individual shares of each of the partners of
each of the three snmaller constituent firmns. Furt her al

the nenbers of those three firns have not signed the
application for registration personally. It is said that

each of the three persons who executed the deed for the
three smaller firms nmust be regarded as having the authority
of their co-partners in their respective firms to sign the
application for registration just as they had their
authority to execute the deed itself for them Even if they
had such authority-as to which there is no evidence at al
on the record-the section and rule 2 require  that- each
partner (not being minors) nmust sign personally:. That
admttedly has not been done, and., therefore, t he
application was not in proper form In our judgnment. the
answer given by the High Court to the question is correct.
Thi s appeal nust, therefore, be dism ssed with costs.

22
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