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The appel |l ants, who were convicted for offences under Section 302/34
I PC by the IInd Additional Sessions Judge, Akola, and whose convictions
were affirmed on appeal to the High Court of Judicature at Bonbay, are
before this Court by special |eave.

According to the prosecution case, a young |lad of 20 years, Lalit
Kumar, was murdered by the three appellants by setting himon fire on
14.3.1992 at about 10.00 p.m. The alleged notive for this heinous act is that
the appel l ants used to advance noni-es to young boys, including Lalit
Kumar, to enable themto ganble, and denmand interest on the nonies
advanced. According to the prosecution, although Lalit Kumar had returned
the capital anount, since he failed to return'the interest as demanded by the
appel l ants, the appellants killed himin the gruesone nanner as alleged. The
conviction is based on the dying declaration of Lalit Kumar (Ex. 49) and the
evi dence of the father of Lalit Kumar, Hanumandas (PW 2).

Where two courts have concurrently anal ysed the evidence and
recorded a conviction or acquittal, this Court is reluctant to reappraise the
evi dence and di ffer therefrom save in exceptional circunstances indicative
of gross miscarriage of justice for reasons. This is one such case where we
need to interfere. Since the two |egs on which the case of the prosecution
rests consist of the testinony of Hanumandas (PW2), and the dying
declaration of Lalit Kumar, we were taken through the evidence with
particul ar focus on the aforesaid and shown a nunmber of circunstances
whi ch raise serious doubts as to the credibility of the prosecution case.

The testinony of Hanumandas (PW2), together with the manner in
whi ch the prosecution was conducted, raises the first serious doubt.
Accordi ng to Hanunmandas, on the fateful day at about 8:30 to 9:00 p.m he
was com ng towards his house after a long day at his shop, and while he was
about 15 to 20 feet away from his house, he saw Appellant No. 3 (Mhd
Bhoj a) had caught hold of Lalit Kumar, Appellant No. 2 (lsmail) poured
kerosene on the body of Lalit Kumar and Appellant No. 1 (Meheboob) set
himon fire with a match stick. Hanumandas cl ai med that hi s other son
Shyam Kunmar was al so witnessing the scene froma di stance of about 10 to
15 feet fromthe spot of incident. Lalit Kumar was engulfed in fire and ran
towards the bathroom situated within the conmpound of Hanunmandas house.
Hanumandas ran after himand attenpted to extinguish the fire. Wen they
reached the bath room Hanumandas poured water from a bucket which was
out side the bathroomand tried to extinguish the flame. Being unsuccessfu
in his attenpt, he brought a blanket fromthe house and w apped the bl anket
around Lalit Kumar and extinguished the fire. Thereafter, he called a cycle-
ri kshaw and took Lalit Kumar to the Main Civil Hospital, Akola for
treatment. He admitted Lalit Kumar in the hospital for treatnent. He
clained that, at that time, all the three appellants had cone to the hospita
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and given himthreats that if he conplained to the police, his entire famly
woul d be finished. Hanunandas stated that he had nade a tel ephone call on
the energency tel ephone Nunmber 100 fromthe hospital to the Police
requesting for a Police van be sent imrediately. Imediately, a Police van
did arrive at the hospital along with police personnel, on seeing whomthe
accused ran away. Thereafter, Hanumandas went to the City Kotwali Police
Station on his Luna Mped and gave a witten report disclosing the entire
incident in connection with his son Lalit Kunmar being set up on fire by
pouring kerosene on his body and also the threat given to himand his son in
the hospital. The Police had received his witten report. Fromthe sequence
of events narrated by Hanumandas it woul d appear that the witten report
made by Hanumandas to the Police would be the first contenporaneous

docunent putting on record the true facts pertaining to the incident. That
woul d have been the touchstone on which the credibility of Hanunandas

coul d have been tested. Unfortunately, that docunent appears to have been
suppressed. It was obligatory on the prosecution to place the docunent on
record for a fair trial.~ Not only did the prosecution fail to produce the
docunent voluntarily, but the prosecution failed to produce the docunent
despite an application for production of the said docunent by the accused
and the order made thereupon by the Sessions Court for its production

Three contentions have been urged by the | earned counsel for the

appel lants. First, that the failure of the prosecution to produce the docunent,
whose existence is affirned by the witness, PW2, leaves a yawning gap in
the story of the prosecution. Second, it gives rise to an adverse inference
that, had it been produced, it would have disproved the case of the

prosecution. Third, the said report, being the first information given to the
Pol i ce, ought to have been treated as the FIR

Though, these issues were rai sed before the Sessions Court as well as

the H gh Court, they have been side-tracked on reasoni ng which appears to

us to be unsustainable. Wile the Sessions Court referred to this contention
urged by the defence, it has given no reason for not accepting the contention
The Hi gh Court accepted the contention that Hanunandas (PW2) had nade

the report to the Police about the incident and that, if the said report was
made, then it ought to have been treated as the FIR The H gh Court,

however, dism ssed the contention by taking the view that nothing had been

pl aced on record, either in cross exam nation of Hanumandas, or otherw se,

to show that the report to the City Kotwali Police Station had been | odged by
hi m bef ore the dyi ng declarati on was recorded. And that, unless the defence
shows that the said report was prior to the dying declaration, it could not be
treated as FIR particularly when there is no suggestion put to the

I nvestigating Oficer, Jaswant Singh Hushare (PW10), that the said report
was del i berately suppressed and withhel d by the police.

In our view, the reasoning of the Hi gh Court is erroneous. The

def ence made an application for production for a vital docunent (that it is a
vital docurment, cannot be denied); the trial court accepting the application
for production of such docunent passed an order directing the prosecution to
produce the docunment and the prosecution failed to do so wi thout any

expl anati on, whatsoever. The conclusion is irresistible that the prosecution
has suppressed the docunent. The fact that no suggestion was put to the
Investigating Oficer is totally irrelevant. As to whether the said report was
made prior to the dying declaration (Ex. 49), on a fair reading of the

evi dence of Hanumandas (PW2) the sequence of events given by

Hanurmandas before the Court suggests that when he adnitted his son to the
hospital, the accused-appellants had cone to the hospital and threatened

him This was followed by his frantic call to the Police Control Room the
arrival of the police imrediately thereafter and his going to the Gty Kotwal
Police Station on his Luna Mped and | odgi ng a report about the whole

i ncidence including the threat given to him |In fact, reading the evidence of
Hanumandas as a whole, it woul d suggest that he had no idea as to the
recordi ng of the dying declaration at all, for he no where nentions it. Nor
does it appear fromhis evidence that the dying declaration was recorded

prior to Hanumandas going to the Kotwali Police Station to |odge his witten
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report.

Apart fromthese glaring discrepancies, the evidence of Hanumandas

as an eye wtness does not appear to be credible. A nunber of

i nconsi stenci es between his statenent to the police under Section 161 and
his evidence were thrown up in the cross exam nation. The contradictions

bet ween his evidence and the evidence of the Investigating Oficer (PW10)
nake interesting reading. For every inconsistency between his police
statenment and his evidence in the court, while Hanumandas insisted that he
had made some statement or had not made such statement, the Investigating
Oficer directly contradicts himon the issue. Apart fromthe contradictions,
there is contradiction with evidence of the other cited wi tness Shyam

Kumar (PW9). Shyam Kumar flatly contradi cts Hanumandas (PW2). If we

were to go by his evidence, no such incident ever took place in his presence.
Though, the prosecution cited Shyam Kumar (PW9) as an eye w tness, no
wonder the prosecution was constrained to declare Shyam Kunar as a

hostil e wi tness and having been won over.

Who took Lalit Kumar to the hospital, is also shrouded in nystery.

Accordi ng to Shyam Kumar (PW9), his uncle, Lakshm Narayan, had taken

Lalit Kumar to the hospital and got himadnitted. Who extinguished the fire,

is also a matter of controversy. Wile Hanunandas clains to have done it

hi nsel f, the dying declaration and the evi dence of Shyam Kumar (PW 9)

suggest that some of the residents of the locality had done it. Strangely, the
I nvestigating Oficer (PW10), who recorded the statenent, candidly

admitted that he had made no effort to trace the rikshaw driver, who took

Lalit Kumar to the hospital. The rikshaw driver would have been a nateria
witness on the issue as to who acconpani ed Lalit Kumar to the hospital. It

is not possible to believe that, in a small town |ike Akola, the police were not
able to trace the rikshaw driver, who had carried Lalit Kumar to the

hospi t al

So much for the gaping holes in the prosecution story based on the

eye witness account. Doubts arising from the eye witness accounts left too
many question marks and too nany unexpl ai ned circumnstances, which
contra-indicated their acceptance wi'thout corroboration. Corroboration was
available in the formof a docunent, which was not deliberately placed on
record by the prosecution. This by itself should have sufficed for the court
to induce a reasonable doubt as to the discharge of the onerous burden by the
prosecuti on.

The other linb of the prosecution story (perhaps bearing greater

weight) is the dying declaration (Ex. 49). W may ignore the usua

contentions urged by the defence to discredit the dying declaration. The | aw

as to the test for credibility of a dying declaration has been |laid down by a
Constitution Bench in Laxnman v. State of Maharashtra . W nay,

therefore, reject the contentions of the appellants that the certification as to
mental fitness of the victimwas not proper or that it was witten in a
particul ar | anguage, in a particular fashion, and such |ike.

The dying declaration (Ex. 49) was recorded at 00: 05 hours by the

Executive Magistrate, C. H Upadhye (PW4), on a requisition received on
14th March 1992 at 2345 hrs. through Police Constable Vijay, Batch No.

2067 attached to Police Station Randaspeth, Akola, requesting for recording
of dying declaration at Main Hospital, Akola. According to PW4, he
received the requisition letter at his residence at about 2345 hrs. on that day.
| mredi ately, thereafter, he went to the hospital and neet the Medica
Oficer on duty. He asked the Medical O ficer to exam ne the patient and
certify that the patient Lalit Kumar was in a fit condition to make his
statenment. The doctor issued a certificate (Ex. 49A). Then, he asked the
relatives of the patient, who were present there, to go out fromthat place.
After all of themhad left the place, he recorded the dying declaration in
guestion and answer form The questions were put in Marathi and the

patient replied in Marathi. Wat was witten was read over to the patient
and the patient admtted the same to have been correctly recorded. His
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signature could not be obtained as his both hands had burn injuries. The

dyi ng decl aration, thereafter, was signed by PW and al so once again

endorsed with the certificate of the Medical Oficer that the patient had been
fit to make such a statenent.

The dying decl aration has a curious aspect, which needs to be
hi ghl i ghted. The dyi ng declaration reads as under

"I had taken nmoney fromlsmail. Mahmuad and

Mehboob and | repaid the same to them They asked ne

for nore interest, they beat ne, therefore |snmail

Mahmmad, Het ak poured kerosene on ny person and set

me on fire with the match stick. While | was running in

the house, people fromthe locality rushed there and

extingui shed the fire caught to nmy person and then

brought ne in the hospital."

The origi nal Exhi bit 49, which is witten in Marathi, shows that the words
"m ghaslet angavar" have been struck off. Wen asked for an expl anati on,

the Executive Magistrate, C H ~Upadhye (PW4), explained that the

af oresai d words, which nean "1 kerosene on the body" had been stated by

the patient before himat that tine. According to him he was sitting facing
the patient with his back towards the door of the room and there was sone
shouting heard from outside after which the patient had changed his version
He maintains that, the words which are struck off had been uttered by the
deceased in the first instance, and changed by himas a result of sone
shouting fromoutside. So those words were struck off.

Exhi bit 52, the nedi cal case papers placed on record and proved
through, Dr. Ganesh Gr Cosavi (PW), also raise sone further doubts. In
the medi cal case record, the very first entry, which logically should have
been the entry nmade at the tinme of adm ssion, bears the date 17/3. The
history notes: "burns. Self inflicted", after which comes the line of
treatnent. On page 2 of the nedical record, there is an endorsenent in
Mar at hi, whi ch says, "the doctor told methat ny brother’s son’s condition is
very serious" and bears someone’s signature. On page 4 of the nedica
record, there is an endorsenent "H o Accidental burn."

According to Dr. Ganesh Gr Cosavi (PW5), he was present as doctor
on duty from9:00 p.m on 14th March . to 9:00 a.m the next norning. He
al so stated that he was on duty at 9:45 p.m, and one Dr. Tayade was the
CMO on out-door duty. He identified the hand witing and signatures of Dr.
Tayade and proved the nedical records. Wen his attention was drawn to
the fact that the medical record noted that there was "self-inflicted" burns, in
the history of the patient, he clainmed that he was unable to say as to who had
given the history of the patient. He, of course, clained that, as sufficient
time had el apsed and a nunmber of patients were examned and treated by
him it was not possible to remenber facts of each and every case.

The nedical record rai ses a nunber of questions, which have not been
satisfactorily answered, and which preclude inplicit acceptance of the dying
declaration (Ex. 49). First, who admtted Lalit Kumar to the hospital ? The
dyi ng decl arati on suggests that the nei ghbours had done so, while

Hanumandas (PW2) naintained that it was he, who had adnitted himto the
hospital. Second, who gave the history of the patient to the doctor on duty at
the time of adm ssion? Hanumandas (PW2) says nothing about it. The

nmedi cal record suggests that the uncle of Lalit Kumar (Laxm Narayan) was

the one who acconpani ed the patient, and probably had given the history of

the burns to the doctor on duty at the time of adm ssion. The nedical record
al so has two curious endorsenents. At one place, it says that there was

hi story of "accidental burns"; at another place there was history of "self-
inflicted burns". The dying declaration itself indicates that the deceased had
started to nake a statenent which was suggestive of his having poured

kerosene on hinself and set hinself on fire because the appellants were
demandi ng i nterest and beating him The evi dence of the Executive

Magi strate (PW4) clinches that this was precisely what the deceased had
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stated in the first instance, which he changed on hearing some shouting from
outsi de. These are sone of the circunstances which raise serious doubts as
to the inplicit credibility of the dying declaration

We have carefully exam ned the reasons adduced by the Sessions
Court and the High Court for accepting the dying declaration as credible,
and for accepting the evidence of Hanumandas (PW2), and the dying
declaration (Ex. 49), as bringing hone the charge of murder against the
appel | ants beyond the shadow of reasonabl e doubt. Shadows, there are; dark
enough to eclipse the truth. Both the courts have ignored a nunber of
reasonabl e doubts which legitimately arose on the evidence | ed by the
prosecution, and its conduct in suppressing the vital document and
wi tnesses. W are not satisfied that the evidence |led on record by the
prosecution proves the guilt of the accused-appellants beyond reasonabl e
doubt .

In our view, the appellants are entitled to the benefit of doubt. In the
result, we allowthe appeal and set aside the judgments of the H gh Court

and the Sessions Court. The appellants are acquitted of the charges agai nst
them The appellants shall be set at liberty forthwith, unless required to be
det ai ned in connection wi th any other case.




