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ACT:

Estate Duty Act, 1953-Section 52, scope of-Wether
under section 52 of° the Estate Duty Act, 1953, the Centra
Government is bound to accept in satisfaction of the whole
or any part of the duty payabl e under the Act at such price
as may be agreed upon between the Central Governnment and the
person accountabl e for estate duty any property passing on
the death of the deceased when an application is made for
that purpose by such person.

HEADNOTE

On the death of his father which took place on
Septenmber 29, 1964 the respondent  filed a statement of
account under the Estate Duty Act of the estate passing on
the death of the deceased. The estate duty payable in
respect of the estate in question was determned at Rs.
3,37,543.40 by the Assistant Controller of Estate Duty,
Al | ahabad, by his order dated Novermber 30, 1970. When the
appeal filed against the said order was still pending, the
respondent nmade an application under section 52(1) of the
Act on February 16, 1971 to the Central Board of Direct
Taxes offering one of the itens of property passing on the
death of the deceased, nanely, prenmises No. 1, Phaphamau
Road, Al |l ahabad, whose principal value had been detern ned
at Rs. 2,53,625 in part payment of the balance of estate
duty which was still payable by himunder the order of
assessnment. The said offer was not accepted by the Centra
Board of Direct Taxes but the appellant herein wote to the
respondent stating that the respondent could pay the arrears
of estate duty payable by himin nonthly instal nents of Rs.
10, 000 each beginning from October 29, 1971 subject to
paynment of interest @ 9% per annum on the arrears
out st andi ng. Thereupon the respondent filed a wit petition
before the Hi gh Court of Allahabad requesting the H gh Court
to issue a wit in the nature of mandanus to the Union of
India to consider the application made by hi munder section
52(1) on its nmerits, to negotiate and settle the price of
the property offered by himin settlenent of part of duty
payable by himand to give credit to the extent of the price
so determ ned under the Act. The High Court held that if the
account abl e person exercised the option to pay the estate
duty by transferring property, the Central Government could
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not refuse to accept the offer and insist upon paynent by
anot her node when there was agreenent about the price
between it and the accountable person. The Hi gh Court,
however, held that it was not necessary to decide the
guestion whether it was open to the Central Governnment to
refuse the offer of property on a ground other than the
price as the inpugned order had not disclosed any reason at
all for rejecting the offer. Accordingly, the H gh Court
directed the respondents before it to dispose of the
application afresh in accordance with |aw. Hence the appea
after obtaining special |eave of the Court.

Affirmng the High Court directions, the Court
577
N

HELD :1:1. What section 52(1) of the Estate Duty Act
does is to set forth one nore node in which estate duty may
be recovered. It is a provision made specially for the
recovery of estate duty. It 'enables the Governnent to
recover the duty in accordance with that node. The other
statutory nodes prescribed under section 51 and specified in
the Rules _are those where recourse by the accountable
obliges the Revenue to accept the paynment made in any of
those nodes and to treat it, by conpulsion of statute, as
satisfaction of the dues. The peculiarity of the node
provi ded under section'52(1) is that while recourse to it by
the accountable person does not automatically i mply
satisfaction of the dues, there is the duty cast on the
Revenue to consider the application by the accountable
person offering an item of property as a node for satisfying
the dues. The CGovernnent nust consider the application on
its nerits and in the exercise of sound admnistrative
judgrment. [587 F-H, 588 A]

1:2. Odinarily in every contract for the purchase of
property there are two stages. (i) In the first stage, there
is conplete freedomto the parties to decide whether one
shoul d enter into negotiations with the other at all and in
that regard the law takes no account of the reason of any
party for not choosing to entertain the proposal for sale
nmade by the other however arbitrary, illogical or irrelevant
the reason may be. (ii) The second stage follows the
entertaining of the proposal and the actual negotiations
between the parties which my or may not fructify in a
contract. Section 52(1) is concerned with the first stage,
and differs in this fromthe conplete freedomto entertain
the proposal in that the proposal made under section '52(1)
by the accountable person nmust be considered by the Centra
CGovernment and any decision taken by it on. that question
must proceed on considerations which are relevant. and
bonafide. The price of the property is, however, left to be
determ ned by agreenent in the event of the Governnent
deciding to accept the offer nmade by the accountable person
This forms part of the second stage. [588 A-D

1:3. The Estate Duty Act is a fiscal statute
principally intended to levy and collect estate duty which
when collected has to be disbursed in accordance with Part
X'l of the Constitution. It is not a law providing for
acquisition of a property formng part of the estate of the
deceased. Section 52 is in the nature of an enabling
provi si on which authorises the Central CGovernment to accept
a property in lieu of estate duty payable subject to the
conditions nmentioned init. It is true that even enabling
words in a statute which confer a discretionary power may
have to be interpreted as compul sory where they anount to
words clearly intended to effectuate a legal right. But
ordinarily such words are perm ssive only. [585 F, 586 C D
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In the instant case, the very fact that there is a need
for an agreenent upon the price of the property between the
Central Covernment and the accountable person nekes the
power of the Central Government under section 52(1) of the
Act discretionary and perm ssive. Any other meaning may | ead
to inmpractical and incongruous result. [586 D E]

1:4. On a plain construction of section 52 of the Act
the Central Governnent nay at its discretion either accept
the property offered under section 52 or may not if the
circunstances so warrant. The accountable person cannot
claim
578
that the Central Governnent is bound to accept such
property. The power of the Central Governnment under section
52 is purely admnistrative and discretionary. Therefore,
the said power should be exercised subject to the sane
l[imtations which govern all such administrative and
di scretionary powers. The Central CGovernment  or the
authority which is conpetent to take a decision should
exercise its discretion bonafide ‘and in good faith by
addressing itself to the matter before it and should not
allowitself to be influenced by extraneous and irrel evant
consi derati ons. The question should not be di sposed of in an
arbitrary or capriciousway. In this vcase, the Court can
only ask the authority concerned to exercise the discretion
vested in it but it cannot be asked to exercise it in a
particul ar way. [587 A-B, D F]

Chella Rama Bhupal Reddy v. Central Board of Direct
Taxes and Anr., [21977] 108 1.T.R 695 Andhra Pradesh,
appr oved.

2. In the instant —case, the H gh Court was right in
holding that it had not been shown that the conpetent
authority had properly exercised its discretion. The Board
proceeded on the assunption that its discretion was
unfettered even by considerations relevant to adm nistrative
law and did not probe into the question of the availability
of liquid cash in the hands of ‘the respondent to pay tee
estate duty and the avernment of the respondent ‘that the
entire liquid cash had been invested in business. [588 E, H
589 A]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal ‘No. 1843 of
1974.

Appeal by special leave fromthe judgnent and order
dated the 6th Septenber, 1972 of the Allahabad H gh Court in
Cvil Msc. Wit No. 27 of 1972.

S.C. Manchanda, Chanpat Rai and M ss A. Subhashini for
the Appell ants.

Pranmpd Swarup for the Respondent.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The question which arises for
consideration in this appeal by special |eave is whether
under section 52 of the Estate Duty Act, 1953 (hereinafter
referred to as the Act) the Central Governnent is bound to
accept in satisfaction of the whole or any part of the duty
payabl e under the Act at such price as may be agreed upon
between the Central Government and the person accountable
for estate duty any property passing on the death of the
deceased when an application is nmade for that purpose by
such person.

On the death of Lala Beni Madho Agarwal which took
pl ace on Septenber 29, 1964 his son Prayag Dass Agarwal, the
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r espondent
579
herein filed a statement of account under the Act of the
estate passing on the death of the deceased. The estate duty
payable in respect of the estate in question was detern ned
at Rs. 3,37,543.40 by the Assistant Controller of Estate
Duty, Allahabad by his order dated Novenber 30, 1970. When
the appeal filed against the said order was still pending,
the respondent nade an application under section 52(1) of
the Act on February 15, 1971 to the Central Board of Direct
Taxes offering one of the itenms of property passing on the
death of the deceased, nanely premses No. 1, Phaphamau
Road, Al |l ahabad, whose principal value had been determ ned
by the Assistant Controller at Rs. 2,53,655 in part paynent
of the balance of estate duty which was still payable by him
under the order of assessnment. The said application elicited
a cryptic reply dated September 16, 1971 from the Under
Secretary of the Central Board of Direct Taxes, the rel evant
part of which read as follows: -

"I am directed to refer to your petition dated

16.2.1971 on the subject —nentioned above and to say

that your offer is not acceptable.”

The Assi stant Controller, however, wote to the
respondent on COctober 21,1971 stating that the respondent
could pay the arrears of estate duty payable by him in
nonthly instalnents of Rs. 10,000 each beginning from
Cct ober 29, 1971 subject to paynent of interest @ 9% per
annum on the arrears outstandi ng. Thereupon the respondent
filed a wit petition before the Hi gh Court' of Allahabad
under Article 226 of the Constitution against the Assistant
Controller, the Central Board of Direct Taxes and the Union
of India requesting the H gh Court to issue a wit in the
nature of mandanus to the Union of India to consider the
application nade by him under section 52(1) on its nerits,
to negotiate and settle the price of the property offered by
himin settlenent of part of duty payable by himand to give
credit to the extent of the price so determ ned under the
Act. The respondent contended inter alia that section 52 of
the Act conferred a right on an accountable person, if he
chose to do so, to offer an item of property passing on the
death of the deceased in respect of whose estate, duty was
payabl e under the Act in discharge of the whole or part of
such duty and that it inposed a reciprocal obligationon the
Central CGovernnment to accept such property and adjust its
price as nay be agreed upon between the Central Governnent
and the accountable person towards the duty payable. He
further contended that the Central Government had no right
to refuse to accept the offer so made by thel accountable
person and that he
580
having made the offer to pay the duty by transfer of the
property in question he could not be conmpelled to pay the
duty to the extent of its price. He, therefore prayed for
the issue of appropriate direction to the Central Governnent
to conply with section 52 of the Act accordingly.

On behalf of the Union Governnent it was inter alia
urged that it was not bound to accept an offer nmade under
section 52(1) of any property and it was wthin the
di scretion of the Union Governnent to reject the offer.

The High Court held that if the accountable person
exercised the option to pay the estate duty by transferring
property, the Central Governnment could not refuse to accept
the of fer and insist upon paynent by anot her node when there
was agreement about the price between it and the accountabl e
person. It, however, held that it was not necessary to
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decide the question whether it was open to the Centra
CGovernment to refuse the offer of property on a ground ot her
than the price as the inpugned order had not disclosed any
reason at all for rejecting the offer. Accordingly the H gh
Court directed the Union Government and the Central Board of
Direct Taxes to dispose of the application of the petitioner
afresh in accordance with law. This appeal is filed against
the said decision of the Hi gh Court under Article 136 of the
Constitution.

Section 5(1) of the Act provides that in the case of
every person dying after the comrencenent of the Act there
shal |, save as expressly provided in the Act, be levied and
paid wupon the principal value ascertained as per the
rel evant provisions of the Act of all property, settled or
not settled, including agricultural land situate in the
territories which imediately before Novenber 1, 1956 were
conprised in the States in the First Schedule to the Act
whi ch passes on'the -death of 'such person, a duty called
"estate duty’ ~at the rates fixed in accordance with section
35 of the Act. The rates of estate duty are set out in the
Second Schedule to the Act. The principal value of the
property liable for estate duty has to be ascertained in
accordance with the provisions in Part V of the Act. The
estate duty |levied under the Act can be collected as per
provisions in Part VII' of the Act. Section 51 of the Act
states that estate duty nmamy be collected by such neans and
in such manner as the Central Board of Direct Taxes nay
prescribe. Rule 18 of the Estate Duty Rules  (hereinafter
referred to as 'the Rules’) made by the Central Board of
Direct Taxes in exercise of the powers conferred by sub-
section (1) of
581
section 85 of the Act deals wth paynent™ of estate duty.
That Rule provides inter alia that paynment of any duty may
be made by delivery of a cheque on a schedul ed bank or by a
bank draft issued by a schedul ed bank or by depositing the
amount of duty in the Governnent Treasury or by adjustnent
of any refund of incone-tax, excess profits tax, business
profits tax or excess profits tax deposit. Section 52 of the
Act as it was originally enacted provided that the Board
m ght prescribe that Government securities could be accepted
in payment of estate duty on such itens as it thought fit.
When it was suggested that a provision corresponding to
section 56(1) of the Finance (1909-10) Act 1910 as it stood
at the tinme when the Act was enacted could be introduced
into the Act, it was not accepted by the I'ndian Finance
M nister. Section 49 of the British Finance Act 1946 (9 & 10
Geo 6 C 64) provided that the Comm ssioners. of Inland
Revenue could accept any property under section 56 of the
Fi nance (1909-10) Act 1910 in satisfaction or/ part
satisfaction of any estate duty and amended the latter Act
accordingly. Section 56(1) of British Finance (1909-10) Act,
1910 which was again amended by the British Finance Act of
1949 read thus:

"56(1) The Commissioners may, if they think fit,
on the application of any person liable to pay estate
duty or settlenent estate duty accept in satisfaction
of the whole or any part of such duty any such rea
(including | easehold) property as may be agreed upon
bet ween t he Comm ssi oners and that person.™
The legal position in the United Kingdomas it existed

in 1965 in so far as transfer of real and | easehold property

in payment of estate duty is concerned is sumarized in

Dynond’' s Death Duties (14th Edition) at pages 720-721 thus:
"D Transfer of Property in Paynment of Duty :-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 11

582

or

(1) Real and |easehold property:-

By s. 56(1) of the Finance (1909-10) Act, 1910, as
extended and anended by s. 49 of the Finance Act, 1946
(which applies to deaths at any time) and the Finance
Act, 1946 (which applies to deaths at any time) and the
Fi nance Act, 1949, Sched. X, Pt. 1V the Conmm ssioner’s
may, if they think fit, on the application of any
person liable to pay any Death Duties, accept in
sati sfaction of the

whol e or part of such duty any such real (including
| easehol d) property as may be agreed upon between the
Conmi ssi oner s and t he account abl e per son. The
Conmi ssioners have the right to accept foreign real or
| easehol d property, but they are scarcely likely to do
so. The property accepted need not itself be liable to
duty. It may be accepted in satisfaction of duty on any
property, real or personal. No Stanp Duty is to be
payable on the transfer ~of  such property (Finance
(1909-10) Act, 1910, s. 56(2) . The disposition of any
property accepted by the Comm ssioners is provided for
by ss. 50 and 51 of the Finance Act, 1946, under which
the Treasury may direct that the Iland be transferred
direct to a body of persons (e.g. the National Trust)
or to trustees for such a body, etc,. instead of to the
Conmi ssioners, and the duty receivable by the latter
may be paid out of the National” Land Fund established
by s. 48 of the Act. It is within the discretion of the
Commi ssioners whether they will accept property under
this provision, but the Chancellor of the Exchequer in
hi s Budget statement for 1946 said that he expected the
power (which hitherto had not in practice been used) to
operate on a substantial scale’in the future: it is
understood that seventy properti es had been taken over
up to the 31st March, 1963. He referred also to the
Nati onal Trust and the Youth Hostels Association as
exanpl es of the bodies not established for profit, and
having for their object "the provision, inprovenent or
preservation of anmenities enjoyed, or to be enjoyed, by
the public or the acquisition of land to be used by the
public" to whi ch the [ and rmay be transferred.
Particulars of properties accepted are given in- the
Conmi ssi oner’s Annual Reports.

There is no provision for the transfer of |and by
a person other than the accountable ~person, and the
acqui sition price cannot exceed the amount of the duty.

The Conmi ssi oners’ power s ext end to t he
acquisition of foreign immovable property, but. are
scarcely likely to be exercised in respect of it."
The position in the United Kingdom appears to be nore

less the sanme even after the former estate “duty was

repl aced by the new tax known as capital transfer tax by the
British Finance Act

583

1975 (vide section 22 of the Finance Act 1975). The rel evant
part of paragraph 17 of Schedule 4 to that Act reads thus:

"17 (1) The Board may, if they think fit on the
application of any person liable to pay tax, accept in
satisfaction of the whole or any part of it any
property to which this paragraph applies.

(2) This paragraph applies to any such | and as may
be agreed wupon between the Board and the person |iable
to pay tax.

(3) This paragraph also applies to any objects
whi ch are or have been kept in any buil di ng-
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(a) If the Board have determ ned to accept or have
accepted that building in sati sfaction or part
satisfaction of tax or estate duty, or ..... " (See
Hal sbury’s Statutes of England (Third Edition) Vol. 45
at page 1870).

Section 52 of the Act was substituted by a new section
52 by the Direct Taxes (Anendment) Act, 1964. The new
section reads thus:

"52. Paynment of duty by transfer of property-

(1) The Central Governnent nay, on an application
of the person accountable for estate duty, accept in
sati sfaction of the whole or any part of such duty any
property passing on the death of the deceased at such
price as may be agreed upon between the Centra
CGovernment and that person, and thereupon such person

shall deliver possession of the property to such
authority as ~may be specified by that Government in
thi's behal f:

(2) ~ Notwi'thstanding ~anything contained in any
other l'aw for the tinme being in force, on the date the
possession of the property is delivered to the
authority under sub-section (1)-

(i) the property shall vest in the Central Government;
and

(ii) the Central ~Government shall, where necessary,
intimte the regi stering authority concer ned
accordi ngl y;

and the authority shall administer the property in such

manner as the Central CGovernnment may direct.

584

(3) Wiere the price referred to in sub-section (1)
exceeds the aggregate of the anpunts due under this Act
in respect of the estate of the deceased, the excess
shall be applied in the follow ng order to the paynent
of any tax, penalty, interest or other anount-

(i) which the legal representative of the deceased is
liable to pay in respect of the i ncorne,
expenditure or wealth of, or gift nmade by, the
deceased under any of the Acts referred 'to in
clause (c¢) of section 2 of the Central Boards of
Revenue Act, 1963;

(ii) which the executor is liable to pay under any of
the Acts aforesaid in respect of the estate of the
deceased for the period of the adm nistration of
the estate,;

(iii)which the person beneficially entitled to the
property in question is liable to pay under any of
those Acts;

and the bal ance, if any, shall be paid to the
account abl e person."
In the Notes on clauses annexed to the Bill  which

ultimately becane the Direct Tax (Arendnent) Act 1964, it
was stated:

"Sub-cl ause (b) seeks to substitute the provisions
of section 52 of the Estate Duty Act by a new
provi sion, enabling the Central Government to accept at
an agreed price, the assets conprised in an estate
passi ng on the death of the deceased towards paynment of
the estate duty, if the accountable person so offers.
Provision is also made that any bal ance of the price
left after satisfying the anpbunts due under the Estate
Duty Act will be adjusted agai nst anounts due under the
other Direct Taxes Act fromthe deceased, his estate
and the accountabl e person beneficially entitled to the
asset in question in that order."
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Let us now anal yse section 52 of the Act. A proceeding
under section 52 does not comence until an application is
nmade by the person accountable for estate duty. It is
entirely at his option whether a property passing on the
death of the deceased should be transferred so that its
price can be adjusted towards paynent of the estate duty.
The Central Governnent cannot conpel himto do so. Wen the
account abl e person voluntarily applies to the Centra
585
CGovernment, the section says that the Central Governnent
"may’ accept the property offered in satisfaction of the
estate duty at such price as may be agreed upon between it
and the accountable person. Section 52 of the Act does not

say that the Central Governnment shall do so but it may do
so. The question in this case is whether the Centra
CGovernment is bound to do so. W shall revert to this

guestion later on. Then the price of the property has to be
agreed ~upon bet ween the Central Gover nnent and the
account abl'e person. The price so agreed upon should
naturally relate to the date on which agreenent takes place
and it cannot certainly be the principal value of the
property determined in-the estate duty proceedings. This
provision may perhaps indirectly act as a deterrent agai nst
excessive valuation  of the property in_ the estate duty
proceedi ngs because when the question of  determnation of
its price under section 52 of the Act arises there ought not
to be a wde di sparity between the principal value
determined in the estate duty proceedings and what is
of fered by the Central Governnent as the price under section
52. Wen once the price is agreed upon, thenthe accountable
person is bound to deliver possession of the property to
such authority as nmay be specified by the  Centra
CGovernment. On such delivery the property vests in the
Central Governnent wthout any further formality. Sub-
section (3) of section 52 of the Act provides that where the
price agreed upon exceeds the anobunt due as estate duty, the
excess anmount shall be applied to the paynment of any tax
penalty, interest or other anmount payable in the / order
ment i oned in clauses (i) to (iii) thereof.” If after
adjusting all such dues, any balance still remains, such
bal ance shall be paid to the accountable person.

The Act is a fiscal statute principally intended to
| evy and collect estate duty which when collected has to be
di sbursed in accordance with Part Xl|I of the Constitution
It is not a law providing for acquisition of a property
forming part of the estate of the deceased. Part VI1 of the
Act in which sections 51 and 52 occur only provides the
machi nery for collection of the duty. \Wereas section 51 of
the Act authorises the Board to prescribe the neans and
manner in which the estate duty nmay be coll ected, section 52
gives the option to the accountable person to  offer a
property passing on the death of the deceased so that its
price may be adjusted towards the paynment of the ' estate
duty. Rule 18 of the Rules made by the Board pursuant to
section 51 enables the accountable person to discharge his
liability in one or nore ways nentioned therein and there
the Central CGovernment is left with no choice
586
about them Paynment of duty in any of the said ways
di scharges the liability of the accountabl e person under the
Act. Section 52 of the Act however, appears to be an
alternative node by which such liability can be discharged
but it has sonme distinguishing features. Indisputably the
price of the property offered thereunder has to be agreed
upon between the Central CGovernnent and the accountable
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person which introduces an elenent of consensus into the
proceedi ng. But the point on which the parties are at issue
inthis case is whether the Central CGovernnent is bound to
accept a property offered by the accountable person under
section 52 and initiate proceedings to settle its price by
negoti ati on. The |anguage of the statute prinma facie does
not conpel the Central Governnent to do so. The section is
in the nature of an enabling provision which authorises the
Central Covernment to accept a property in lieu of estate
duty payable subject to the conditions nentioned init. It
is true that even enabling words in a statute which confer a
di scretionary power may have to be interpreted as compul sory
where they anount to words clearly intended to effectuate a
legal right. But ordinarily such words are permni ssive only.
In the instant case the very fact there is a need for an
agreement upon the price of the property between the Centra
Gover nnment and the-account abl e person nakes the power of the
Central~ Gover nnent under section 52(1) of the Act
di scretionary and perm ssive. Any other neaning nay lead to
i mpractical and incongruous result. The Central Governnent
cannot be conpelled to accept the properties in discharge of
the estate duty when no agreement is possible on its price,
and when |aw does not provide for a machinery to determ ne
the price when there is no agreement. The history of the
corresponding legislation in the United Kingdom and the
| anguage of section 52 read with the " Notes on clauses’
attached to the relevant Bill extracted above suggest that
the Central Governnent has the option either to accept or
reject the of fer made by an accountabl e person under section
52. This has to be so having regard to the admnistrative
difficulties involved in the nmatter. As nentioned earlier
the Act is a fiscal statute intended to collect duty and not
to acquire property. If section 52 of the Act is held to be
mandatory then the Central Governnent will be obliged to
acquire properties in several parts of India where it may
not find any wuse for them and  spend nobney on their
managenent and upkeep and arrange for their disposal. The
cost of admnistration involved in the Act in that case
possi bly may be much nore than the duty realisable under the
Act. Further if such is the construction to be placed then
what happens if the price of the property offered is nore
than the duty payable ? Then in every —such case, the
Government woul d be conpelled to acquire property by paying
587
to the accountable person the anmount which is in excess of
the duty and other sums payable wunder section 52(2)(i) to
(iii) even when it does not need such property. Surely such
could not have been the intention of the Parliament. W are
of the viewthat on a plain construction of section 52 of
the Act, the Central Government nmay at its discretion either
accept the property offered under section 52 or may not if
the circunmstances so warrant. The accountabl e person cannot
claimthat the Central Governnment is bound to accept to such
property. The power of the Central Governnment under section
52 is purely admnistrative and discretionary. The High
Court was in error in holding that if an assessee wanted to
pay the estate duty by transferring property, the Governnent
could not refuse to accept the offer and insist upon payment
by another node, provided there was agreement on the price
of the property between the Government and the assessee.
When once it is held that the power of the Governnent
under section 52  of the Act is admnistrative and
di scretionary, it follows that the said power should be
exercised subject to the sanme linitation which govern al
such administrative and discretionary powers. The Central
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Government or the authority which is conpetent to take a
deci sion should exercise its discretion bona fide and in
good faith by addressing itself to the matter before it and
should not allowitself to be influenced by extraneous and
irrelevant considerations. The question should not be
di sposed of in an arbitrary or capricious way. In this case,
the Court can only ask the authority concerned to exercise
the discretion vested in it but it cannot be asked to
exercise it in a particular way. On this question we approve
the decision of the Andhra Pradesh H gh Court in Chella Rama
Bhupal Reddy v. Central Board of Direct Taxes & Anr.

The true legal position may be summarised thus. Wat
section 52(1) does is to set forth one nore node in which
estate duty mmy be recovered. It is a provision nmade
specially for the recovery of estate duty. It enables the
CGovernment to recover the duty in accordance with that node.
The other statutory nodes prescribed under section 51 and
specified in the Rules are those where recourse by the
account abl'e person obliges the Revenue to accept the paynent
nmade i n any of those nodes and to treat it, by conpul sion of
statute, as satisfaction of the dues. The peculiarity of the
node provided under section 52(1) is that while recourse to
it by the accountable person does not automatically inply
satisfaction of the
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dues, there is the duty cast on the Revenue to consider the
application by the accountable person offering an item of
property as a node for satisfying the dues. The Governnent
nmust consider the application on-its nerits and in the
exerci se of sound adm nistrative judgnent.  Odinarily in
every contract for the purchase of property there are two
stages. (1) In the first stage, there is conplete freedomto
the parties to decide whether one should enter into
negotiations with the other at all and in that regard the
| aw t akes no account of reason of any party for not choosing
to entertain the proposal for sale made by the other however
arbitrary, illogical or irrelevant the reason may be. (2)
The second stage follows the entertaining of the proposa
and the actual negotiations between the parties which nmay or
may not fructify in a contract. Section 52(1) now under
consi deration concerned with the first stage, and differs in
this from the complete freedomto entertain the proposal in
that the proposal nade under section 52(1) by the
accountabl e person nmust be considered by the Centra
CGovernment and any decision taken by it on that question
nmust proceed on considerations which are relevant and bona
fide. The price of the property 1is, however, Ileft to be
determ ned by agreement in the event of the Governnent
deciding to accept the offer made by the accountabl e person
This forms part of the second stage.

In the instant case, the Hi gh Court was, however, right
in holding that it had not been shown that the conpetent
authority had properly exercised its discretion. 1ln the
counter affidavit filed by the Assistant Controller  of
Estate Duty, some reasons were given in support of the
decision of the Board. That counter affidavit is of no use
for the deponent could not speak on behalf of the Centra
Governnment or the Board. In the counter affidavit of Balbir
Si ngh, Secretary, Central Board of Direct Taxes and Deputy
Secretary to the Governnment of India, two principal grounds
were nentioned for rejecting the offer-one, that the Centra
CGovernment was not bound to accept the offer and two, that
it had been shown that "the cash in hand, cash in bank, book
debts, business profits, rent and share of the deceased in
the firm of Rammarain Lal Beni Mdho amunted to Rs.
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4,57,462 which anobunt was nore than sufficient to pay the
entire estate duty demand". On the other hand the respondent
contended in his reply affidavit that he had no Iiquid cash
to pay the estate duty as it had been invested in business.
But there appears to have been no further probe into the
guestion. It is also obvious that the Board proceeded on the
assunption that its discretion was unfettered even by
consi derations relevant to administrative
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law. In these circunstances, we feel that there was no
proper exercise of the discretion by the Board.

We, therefore, affirmthe direction issued by the Hi gh
Court but subject to the observati ons nmade above and direct
the Board to dispose of the application afresh in accordance
with | aw.

The appeal is accordingly disposed of. No costs.

V. D. K.
590




