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BENCH:
Brijesh Kumar

JUDGVENT:

Brijesh Kumar, J.

| have the privilege of going through the
judgrments, separately prepared by my esteened
col | eagues Brother G B. Pattanai k, Brother Y.K
Sabharwal , and Ms. Ruma Pal , J.J.

In all the three judgnents, the facts as well

as the relevant provisions of the |aw and the

deci sions on the subject have been very

el aborately and lucidly discussed. Hence, it would
not be necessary to go into those matters all again
The main question, however, which has been
considered is as to whether the case | TC Ltd.
versus State of Karnataka 1985 Supp. 1 S.C R

145 has been correctly decided or not.  In the
above cited case, it has been held that once
Tobacco Industry, in the public interest, —was
declared as such wunder Entry 52 of List 1 of
VI1th Schedul e of the Constitution, the State
Legi sl atures ceased to be conpetent to |egislate
on the subject viz. Tobacco Industry, in conflict
with the | aws made by the Parlianent, nanely, the
Tobacco Board Act 1975. The State Act of

Kar nat aka | evyi ng narket fee on sale of tobacco in
the market area was thus held to be invalid. The
whol e legislative field in relation to the subject “of
tobacco including its sale as an agricultural produce
was held to have vested in the Parliament. Wile
hol di ng so reliance was placed on the decisions of
this Court reported in State of Orissa versus MA
Tull ock & Co. 1964 (4) SCR 461 and Baij Nath

Kedi a versus State of Bihar and others 1969 (3)

SCC 838. M. Justice Mikherjee, however took a

di ffeerent view holding that both Acts nanely the
Tobacco Board Act 1975 and the Karnat aka
Agricultural Produce Market Act could operate
toget her without offending each other. Therefore,
the other question for consideration before this
Bench has been as to whether provisions of the two
Acts viz. Tobacco Board Act and State Act could




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

operate together or not.

Different States nanely Bihar, U P.,
Tam | Nadu and others have simlar State
Legi sl ations | evying market fee on sale of
agricul tural produce including Tobacco. The sane
guestion arose for consideration in respect of these
States as well, in one way or the other

Brot her Pattanaik, in his judgment has
found that the |TC Case (supra) has been
correctly decided, though reasons for hol ding so
were slightly different than the reasons on the
basi s of which the judgnent was rendered in the
| TC case. It has been further held that once
Par | i ament takes over the control of a particular
industry in the interest of the said industry as
well asin the national interest, the control should
be effective and should be in such a manner that
the desired object can be achi eved. = Therefore,
whol e | egislative field was open to- the Parlianment
to legislate on the subject of tobacco industry
i ncluding growi ng of tobacco as well as its sale and
purchase. It has al'so been held that in any case,
entrenching into the legislative field of \an entry in
the other list on a matter which may be ancillary or
i nci dental thereto, would not invalidate the
| egi sl ation. On the other question it has been
found that the two Acts nanely  Tobacco Board
Act 1975 and the State Agricultural Produce
Mar ket i ng Act cannot operate sinultaneously.

Br ot her Sabharwal, J., has broadly held
that the decision in Tika Ranji versus State of UP
(1956) SCR 393 holds good for the purposes of
meani ng to be assigned to the expression ‘industry’
occurring in Entry 52 of List I. The pre-
manuf acture activity relating to growi ng and sal e of
tobacco cannot be subject matter of |egislation by
the Parliament by virtue of declaration of tobacco
i ndustry under Entry 52 of List | of the Vlilth
Schedul e. The power of State legislation to

| egislate on the subject in the List Il of the VIIth
Schedule e.g. Entry 14, 28 etc. renmins
unaf f ect ed. It has al so been held that the

State Act and the Central Act cannot operate

si mul t aneously whereas Hon’ bl e Ruma Pal J. has al so
found that power of the State Legislature to nake
laws relating to tobacco as agricultural produce, its
sale and | evy of market fee was not affected since
it cannot be said to be covered by the
expression "industry" in Entry 52 of List-1 of the
VIIth Schedule. The |I.T.C case (supra) has been
held to be wongly decided. It has however been
hel d that the Tobacco Board Act 1975 and the

State Act can sinultaneously operate without

of fendi ng each other. 1In case it may not be
possi bl e, the provisions of Markets Act and not the
Tobacco Act woul d prevai l

As noticed earlier the majority viewin
the |ITC Case (supra) has been upheld in the
judgnent of Brother Pattanaik, on slightly
di fferent reasoning and the decisions of this Court
in MA Tullock and Baij Nath Kedia (Supra) dealing
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with | egislation on Mning and relied upon in the
majority judgnent of |ITC case (supra) have been
found to be not relevant for the decision. It is
true, while legislating on any subject covered under
an entry of any list, there can always be a
possibility of entrenching upon or touching the field
of legislation of another entry of the sane List or
another List for matters which may be incidental or
ancillary thereto. In such eventuality, inter alia,
broad and liberal interpretation of an entry in the
list may certainly be required. An absolute or

wat erti ght conpartnentalization of heads of

subj ect for legislation my not be possible but at
the same tine entrenching into the field of

anot her entry cannot nean its total sweeping off
even though it may be in the  exclusive List of
heads of subjects for |egislation by the other
Legi sl ature. As in the present case the rel evant
heads of subject inList Il, other than entry 24,
cannot be nmade to practically disappear from List

Il and assuned to have crossed over in totality to
List | by virtue of declaration of Tobacco Industry
under entry 52 of List I, in the guise of touching
or entrenching upon the subjects of the list II.

| therefore, append ny full agreenent
wi th the concl usions and judgnent of Brother
Sabharwal J. on all points.

(Brijesh Kumar)

January 24, 2002




